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TEXAS SUPREME COURT: TWELVE 
YEARS OF SUMMARY JUDGMENT 
DECISIONS 
 
I. INTRODUCTION  

It is an honor and privilege to submit the “Texas 
Supreme Court: A Decade of Summary Judgment 
Decisions” article to the 12th Annual Trial Strategies 
Course presented by the State Bar of Texas and the 
Texas Chapters of the American Board of Trial 
Advocates. 

 
 Abstract 

This article provides you with an analysis of every 
opinion issued by the Texas Supreme Court from 2010 
up to December 15, 2022 which addresses summary 
judgment practice. 

 
 Form  

Quotations and Italics. In each section, cases are 
listed from latest to earliest. To preserve space, 
footnotes and most internal citations have been omitted; 
a few were retained to provide precision or controlling 
references. Also, within quotations, the paragraph 
structure from the original opinion has occasionally 
been eliminated. Further, to promote clarity, in some 
instances I have quoted passages in a sequence different 
from how they appear in the opinions. Additionally, 
sometimes quoted material has included quotations of 
quotations: in that event, I have used double quotation 
marks initially, followed by single quotation marks 
thereafter, but I have provided no further indication of 
embedded quotations. Finally, all italics are original. 
References to Black’s Law Dictionary have been 
italicized. 

Citations. Standard citations of the cases were 
given when the information was available. However, at 
the time this paper was submitted, volume and page 
numbers in the Southwestern Reporter for many of the 
opinions had not yet been assigned.  

 
 Acknowledgements  
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II. SUMMARY JUDGMENT DECISIONS  
1. Miles v. Texas Central Railroad & Infrastructure, 

Inc., 647 S.W.3d 613 (Tex. 2022) 
“‘On cross-motions for summary judgment, each 

party bears the burden of establishing that it is entitled 
to judgment as a matter of law.’ When the trial court 
grants one motion and denies the other, as is the case 
here, we ‘determine all questions presented’ and ‘render 
the judgment that the trial court should have rendered.’” 
 
2. Weekley Homes, LLC v. Paniagua, 646 S.W.3d 821 

(Tex. 2022) 
When it was sued following a construction site 

death and injury, Weekley sought a summary judgment 
on the applicability of TEX. CIV. PRAC. & REM. CODE, 
ch. 95, relying on the plaintiffs’ pleadings. The Supreme 
Court ruled that, while “‘pleadings generally do not 
qualify as summary-judgment ‘evidence’ . . . courts may 
[nonetheless] grant summary judgment based on 
deficiencies in an opposing party’s pleadings,’ and 
summary-judgment movants may rely on allegations in 
an opposing party’s pleadings that constitute judicial 
admissions.” 
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Footnote 4: A “‘party may not obtain a no-evidence 
summary judgment on an issue for which it bears the 
burden of proof.’” 

“‘The nonmovant [in a traditional summary-judg-
ment motion] has no burden to respond . . . unless the 
movant conclusively establishes its cause of action or 
defense.’” 

A “‘non-movant who fails to raise any issues in 
response to a summary judgment motion may still 
challenge, on appeal, ‘the legal sufficiency of the 
grounds presented by the movant.’’” Summary judg-
ments “‘‘must stand or fall on their own merits, and the 
non-movant’s failure to answer or respond cannot 
supply by default the summary judgment proof 
necessary to establish the movant’s right’ to judgment.’” 
Thus, “even though the plaintiffs did not argue [TEX. 
CIV. PRAC. & REM. CODE § 95.002(2)] to the trial court, 
they could still challenge the sufficiency of the evidence 
to support summary judgment on appeal,” since it had 
been “adequately presented” to the court of appeals. 

 Normally, “pleadings are not competent summary-
judgment evidence, even if they are sworn or verified.” 
But, a “summary-judgment movant may also rely on 
allegations in a petition ‘as truthful judicial ad-
missions.’” “‘Assertions of fact, not pled in the 
alternative, in the live pleadings of a party are regarded 
as formal judicial admissions.’” And “judicial ad-
missions in an opposing party’s pleadings may be used 
as evidence to support a summary-judgment motion.” 

Footnote 6: “A party cannot . . . rely on its own 
pleaded allegations as evidence to support or oppose a 
motion for summary judgment.” 

 
3. Havlinka v. HSC Pipeline Partnership, LLC, 

S.W.3d (Tex. 2022) (5/27/22) 
“We review a trial court’s summary judgment and 

its interpretation of statutory language de novo. As the 
movant, HSC must prove that no genuine issue of 
material fact exists and that it is entitled to judgment as 
a matter of law.” 
 
4. City of Fort Worth v. Pridgen, 653 S.W.3d 176 

(Tex. 2022) 
Whistleblower act case that turned on the meaning 

of the statutory term “report.” The Supreme Court ruled 
that the employees were not covered by the act because 
they “make a qualifying ‘report’” as required by the act.  

The “elements of a whistleblower claim are 
jurisdictional facts necessary for ‘determining whether 
the [plaintiff’s] claim falls within the jurisdictional 
confines of’” TEX. GOV’T CODE § 554.0035. The city 
challenged the existence of them by a motion for 
summary judgment. “We review such challenges de 
novo, considering ‘the facts alleged by the plaintiff and 
to the extent relevant, evidence submitted by the 
parties.’ Where the facts underlying the merits and 

jurisdiction are intertwined, the plaintiff must produce 
evidence ‘creat[ing] a fact question regarding the juris-
dictional issue.’” The Court “take[s] as true all evidence 
favorable to the nonmovant and indulge every 
reasonable inference and resolve any doubts in the 
nonmovant’s favor. Accordingly, here, we must eval-
uate whether Respondents raised a genuine issue of 
material fact as to each element of their whistleblower 
claims under” TEX. GOV’T CODE § 554.002(a). 
 
5. Perthuis v. Baylor Miraca Genetics Laboratories, 

LLC, 645 S.W.3d 228 (Tex. 2022) 
Dispute about the duty to pay commissions on a 

sale completed the day after the employer terminated the 
employee. 

“Claims of procuring-cause status will usually 
present a fact question.” 
 
6. Rosetta Resources Operating, LP v. Martin, 645 

S.W.3d 212 (Tex. 2022) 
“‘When a contract contains an ambiguity, the 

granting of a motion for summary judgment is improper 
because the interpretation of the instrument becomes a 
fact issue.’” 

“An appellate court may not reverse a trial court’s 
judgment without properly assigned error.” “When a 
trial court’s order granting summary judgment does not 
specify the grounds on which its order is based, the 
appealing party must negate each ground upon which 
the judgment could have been based.” 

“A general statement that ‘the trial court erred by 
granting [the movant’s] motion for summary judgment’ 
may be sufficient to allow argument on all possible 
grounds that the summary judgment motion was 
granted, but if a party does not brief those arguments to 
the court of appeals, the court of appeals cannot properly 
reverse summary judgment on those grounds.” 

Here, while the Supreme Court reversed the trial 
court’s summary judgment as to the plaintiff’s contract 
claim, the Court holds that the court of appeals erred in 
reversing the trial court’s summary judgment on the 
plaintiff’s tort claims. The trial court could have granted 
summary judgment on the tort claims based on the 
economic loss rule and the no benefit rule, and the 
plaintiff did not brief those issues in the court of appeals. 
The plaintiff’s “broad statements” in its court of appeals 
brief “challenging the sufficiency of” the defendant’s 
“summary judgment evidence” are “not sufficient to 
challenge” the defendant’s specific grounds for 
summary judgment. 
 
7. Taylor v. Tolbert, 644 S.W.3d 637 (Tex. 2022) 

When Attorney Taylor was sued under state and 
federal laws governing wiretapping, she filed a motion 
for summary judgment asserting attorney-immunity. 
The Supreme Court held that it applied as a defense to 
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the state statute, but not the federal one. 
“As the summary-judgment movant on an affirma-

tive defense, Taylor bears the burden of conclusively 
establishing that attorney immunity bars the plaintiffs’ 
recovery on the claims asserted. ‘The only facts required 
to support an attorney-immunity defense are the type of 
conduct at issue and the existence of an attorney–client 
relationship at the time’ the attorney engaged in the 
conduct. We must then decide ‘the legal question of 
whether said conduct was within the scope of repre-
sentation.’ Because Taylor moved for summary judg-
ment on the pleadings, we must take the allegations in 
Robbins’s petition as true, and we will uphold summary 
judgment for Taylor only if she is entitled to judgment 
as a matter of law.” 
 
8. Transcor Astra Group, S.A. v. Petrobras America, 

Inc., 650 S.W.3d 462 (Tex. 2022) 
In a suit over a settlement agreement between two 

companies, an issue was whether the motion covered 
certain people in their “individual” capacity.  

“A summary-judgment motion ‘must stand or fall 
on the grounds expressly presented in the motion[,]’  but 
the ‘[g]rounds may be stated concisely, without detail 
and argument’ We conclude that the Astra individuals’ 
motion sufficiently sought summary judgment against 
liability in their ‘individual’ capacity because that is the 
only capacity in which Petrobras sought to impose 
liability on the individuals and the only capacity in 
which they could have been liable.” 
 
9. Zive v. Sandberg, 644 S.W.3d 169 (Tex. 2022) 

Client alleged attorney committed malpractice that 
exposed him and co-parties to a deficiency judgment on 
a real estate loan. Trial court granted a motion for 
summary judgment on limitations in favor or attorney. 

“‘We review summary judgments de novo, 
viewing the evidence in the light most favorable to the 
non-movant, crediting evidence favorable to the non-
movant if reasonable jurors could, and disregarding 
contrary evidence unless reasonable jurors could not.’ 
Where, as here, a defendant moves for traditional 
summary judgment, it must demonstrate that ‘there is no 
genuine issue as to any material fact’ and that it is 
‘entitled to judgment as a matter of law.’ TEX. R. CIV. 
P. 166a(c). ‘[T]o obtain traditional summary judgment 
on a limitations defense, the defendant must con-
clusively prove (1) when the cause of action accrued, 
and (2) that the plaintiff brought its suit later than the 
applicable number of years thereafter—i.e., that ‘the 
statute of limitations has run.’’” 

A “limitations dispute may require a court to decide 
‘which days count toward the running of limitations,’ or 
whether equitable defenses allow the suit to proceed 
even though the limitations period has run. Hughes 
tolling belongs to the former category. Thus, when the 

plaintiff contends that Hughes tolling applies, the 
burden is on the defendant to conclusively negate 
Hughes’s applicability. Only after the defendant does so 
is the plaintiff required to produce evidence raising a 
fact issue.” 
 
10. Energen Resources Corporation v. Wallace, 642 

S.W.3d 502 (Tex. 2022) 
Plaintiff was injured when gas that seeped into a 

water well being drilled exploded; gas allegedly 
migrated from oil well being drilled 500 feet away. The 
Supreme Court granted summary judgment under TEX. 
CIV. PRAC. & REM. CODE, ch. 95.  

“‘We review summary judgments de novo, taking 
as true all evidence favorable to the nonmovant, and 
indulging every reasonable inference and resolving any 
doubts in the nonmovant's favor.’ A party that moves for 
traditional summary judgment must demonstrate that 
there is no genuine issue of material fact and that it is 
entitled to judgment as a matter of law. TEX. R. CIV. P. 
166a(c). In addition, ‘[t]he nonmovant has no burden to 
respond . . . unless the movant conclusively establishes 
its cause of action or defense.’” 

Footnote 9: “For summary judgment purposes, 
[defendant] can rely on plaintiffs’ allegations to 
demonstrate the applicability of” TEX. CIV. PRAC. & 
REM. CODE, ch. 95. Footnote 10: The Court did not say 
that a “plaintiff’s allegations will be dispositive in 
determining whether Chapter 95 applies. Rather, a 
defendant moving for summary judgment that Chapter 
95 applies may offer evidence proving that the 
plaintiff’s claim arises from negligence regarding the 
condition or use of the improvement on which the 
plaintiff was working.” 

Here, because defendant “filed a traditional motion 
for summary judgment on the first prong of [TEX. CIV. 
PRAC. & REM. CODE § 95.003], it had the burden to 
establish conclusively that it neither exercised nor re-
tained control over plaintiffs’ work. A no-evidence 
motion for summary judgment immediately shifts the 
burden to the nonmovant. See TEX. R. CIV. P. 166a(i). 
With a traditional motion for summary judgment, 
however, the nonmovant has no burden to respond 
‘unless and until’ the movant conclusively establishes 
its cause of action or defense as a matter of law. TEX. R. 
CIV. P. 166a(c). Only after the movant does so will the 
nonmovant have the burden of ‘rais[ing] a genuine issue 
of material fact.’” 

“‘Summary judgment may not be affirmed on 
appeal on a ground not presented to the trial court in the 
motion.’” 
 
11. FieldTurf USA, Inc. v. Pleasant Grove Independent 

School District, 642 S.W.3d 829 (Tex. 2022) 
School district (PGISD) sued FieldTurf, the maker, 

and Altech, the installer, over underperforming artificial 
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turf. Trial court orally sustained, on the record, Altech’s 
objection to a report PGISD attached to its response to 
Altech’s motion for summary judgment, but did not sign 
a separate order. Trial court then granted the summary 
judgment. The Supreme Court ruled that the “trial 
court’s on-the-record, oral ruling sustaining an 
objection to summary judgment evidence suffices to 
strike the evidence from the summary judgment record 
when the ruling is not reduced to a written order.” 

While “‘[t]he same evidentiary standards that apply 
in trials also control the admissibility of evidence in 
summary-judgment proceedings,’ ‘the rules of error 
preservation also apply.’ Thus, to complain on appeal 
about defects in the form of summary judgment evi-
dence, a party must both timely object and secure a 
ruling from the trial court on the objection.” A “defect 
in the form of summary judgment evidence provides no 
‘grounds for reversal unless specifically pointed out by 
objection by an opposing party with opportunity, but 
refusal, to amend.’ Without both an objection and a 
ruling, the complained-of evidence remains part of the 
summary judgment record and should be considered by 
the court of appeals in reviewing the trial court’s 
judgment.”  

The Court “held in Seim that an order granting a 
party’s motion for summary judgment does not in itself 
clearly imply a ruling sustaining the party’s objections 
to summary judgment evidence, at least where 
‘sustaining the objections was not necessary for the trial 
court to grant summary judgment.’” There, the record 
did not clearly imply a ruling by the trial court. Here, the 
trial court’s ruling was “‘clear.’” 

Thus, a “trial court’s on-the-record, unequivocal 
oral ruling on an objection to summary judgment 
evidence qualifies as a ruling under [TEX. R. APP. 
P. 33.1], regardless of whether it is reduced to writing.” 

Oral “testimony may not be received at the 
summary judgment hearing. TEX. R. CIV. P. 166a(c). A 
motion for summary judgment must be in writing, and 
‘[i]ssues not expressly presented to the trial court by 
written motion, answer or other response shall not be 
considered on appeal as grounds for reversal.’” Ac-
cordingly, a reporter at a summary judgment hearing is 
“generally unnecessary for appellate purposes.”  

The “best practice for a party objecting to summary 
judgment evidence is to secure a written order on the 
objection from the trial court. But if no such order is 
issued, and the reporter’s record of the hearing reveals 
an unequivocal oral ruling on the objection, that ruling 
is sufficient for error-preservation purposes.” 

Here, PGISD was “given an opportunity to sup-
plement the [objected to] report before the summary 
judgment hearing.” 

Finally, a report from Altech’s expert did not 
establish that fact issue that the excluded report from 
PGISD sought to create. Even though the Court 

“indulge[s] reasonable inferences in the nonmovant’s 
favor,” here PGISD’s requested inference from Altech’s 
report was “not a reasonable one.” Rather, “it would be 
impermissible speculation.” 

 
12. AMC Entertainment Holdings, Inc. v. iPic-Gold 

Class Entertainment, LLC, 638 S.W.3d 198 (Tex. 
2022) 
Antitrust case under Texas law. “Because we 

construe the Texas Antitrust Act in harmony with 
federal law, iPic’s evidence is not enough to survive 
summary judgment under the Texas Act. . . .” 

“[W]e review the lower courts’ judgments de novo, 
taking as true all evidence favorable to iPic and 
indulging every permissible inference in its favor. But 
because federal antitrust law guides our construction of 
the Texas Antitrust Act, our examination of the evidence 
must also take into account federal caselaw limiting 
what inferences are reasonable when the plaintiff’s 
evidence is ambiguous and the alleged conspiracy is not 
plausible.” To survive summary judgment on a claim 
asserting conspiracy, the plaintiff “‘must present evi-
dence ‘that tends to exclude the possibility’ that the 
alleged conspirators acted independently.’” 

In a summary judgment, a court must consider the 
eight “plus factors” to determine if the evidence sup-
ports a conspiracy by tending to exclude the assertion 
that the defendants acted independently. The amount of 
evidence required is “related to the implausibility of the 
plaintiff’s theory.” 

 
13. Li v. Pemberton Park Community Association, 631 

S.W.3d 701 (Tex. 2021) 
A homeowners’ association filed suit against a 

homeowner to enforce deed restrictions, and then filed 
a motion for summary judgment on its claims. The 
homeowner, who is pro se, responded arguing that the 
HOA’s enforcement of deed restrictions was unfair and 
selective. 

On appeal from the trial court’s grant of summary 
judgment, the homeowner, now with counsel, argued 
that the enforcement was arbitrary, capricious, or 
discriminatory under TEX. PROP. CODE § 202.004(a). 
The court of appeals held that the homeowner waived 
this issue by failing to raise it in the trial court. In a per 
curiam opinion, the Supreme Court disagreed, and 
remand the case to the court of appeals to consider the 
merits of the homeowner’s argument. By presenting 
argument on the HOA’s selective enforcement of the 
restrictive covenant, the homeowner preserved her 
argument under section 202.004(a) even if she did not 
specifically cite that statute. 

 
“Issues not expressly presented to the trial 
court by written motion, answer or other 
response shall not be considered on appeal 
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as grounds for reversal” of summary 
judgment. Nevertheless, Rule 166a(c), like 
“all . . . procedural rules . . . should be con-
strued liberally so that the right to appeal is 
not lost unnecessarily.” Appellate courts 
should “hesitate to turn away claims based 
on waiver or failure to preserve the issue.” 
This is especially so “where the party has 
clearly and timely registered its objection” 
to the ruling challenged on appeal. 

 
This Court has “often held that a party sufficiently 
preserves an issue for review by arguing the issue's 
substance, even if the party does not call the issue by 
name.” In the same vein, parties on appeal need not 
always “rely on precisely the same case law or statutory 
subpart” on which they relied below. And while 
appellate courts “do not consider issues that were not 
raised . . . below,” parties may "construct new argu-
ments in support of issues” that were raised. These 
principles have been applied in reviewing grants of 
summary judgment. 

The Court applied a “fair notice” standard to the 
homeowner’s summary judgment filings, under which 
“a party’s filing need only provide enough ‘notice of the 
facts upon which the pleader bases his claim’ such that 
‘the opposing party [has] information sufficient to 
enable him to prepare a defense.’” “Even vague legal 
terminology may clear this bar if it ‘alert[s]’ the 
opposing party of the conduct for which the pleader 
‘intend[s] to hold him liable’ or otherwise legally 
responsible.” “This standard has been applied not only 
to petitions and answers, but also to filings relating to 
motions for summary judgment.” 

The Court also noted the significance that the 
homeowner was pro se. While “‘[l]itigants who repre-
sent themselves must comply with the applicable 
procedural rules,’” more recent cases have held “that 
application of a procedural rule—particularly one that 
‘turns on an actor’s state of mind’—‘may require a 
different result when the actor is not a lawyer.’” “Courts 
of appeals have accordingly converged upon the view 
that courts should ‘review and evaluate pro se pleadings 
with liberality and patience.’” 

 
14. In re Academy, Ltd., 625 S.W.3d 19 (Tex. 2021) 

Following the Sutherland Springs mass shooting, 
plaintiffs sued Academy, where the out-of-state 
assailant purchased the weapon and a large magazine. 
After the trial court denied its motion for summary 
judgment, the Supreme Court granted mandamus and 
dismissed the case. 

“‘[M]andamus is generally unavailable when a trial 
court denies summary judgment,’” but this is not 
“absolute.” Mandamus has been applied when the 
“‘very act of proceeding to trial . . . would defeat the 

substantive right involved.’” Since Congress proscribed 
bringing suits like this one, and indicated they should be 
“immediately dismissed,” this case qualified for man-
damus review of the denial of summary judgment. 

In “In re United Services Automobile Ass’n, we 
granted mandamus relief from an order denying 
summary judgment because the specter of a second 
‘wasted’ trial on a claim barred by limitations con-
stituted ‘extraordinary circumstances’ meriting ‘extra-
ordinary relief.’” 

 
15. BPX Operating Company v. Strickhausen, 629 

S.W.3d 189 (Tex. 2021) 
“‘We review summary judgments de novo.’ In 

doing so, ‘we take as true all evidence favorable to the 
nonmovant and we indulge every reasonable inference 
and resolve any doubts in the nonmovant’s favor.’ 
‘Summary judgment is proper when no genuine issues 
of material fact exist and the movant is entitled to 
judgment as a matter of law.’ ‘When the parties file 
competing summary judgment motions and the trial 
court grants one and denies the other, ‘we consider the 
summary judgment evidence presented by both sides, 
determine all questions presented, and if the trial court 
erred, render the judgment the trial court should have 
rendered.’’” 

 
16. Draughon v. Johnson, 631 S.W.3d 81 (Tex. 2021) 

Draughon inherited realty and signed a deed in 
2006 conveying it to Johnson. When Johnson sued to 
obtain possession, Draughon asserted that he was 
incompetent, and subsequently filed a declaratory judg-
ment action on that basis. In response, “Johnson moved 
for traditional summary judgment on limitations and 
Draughon raised the unsound-mind tolling statute. 
Johnson therefore had the burden to ‘conclusively 
negate’ Draughon’s assertion of mental incapacity.” 
The Supreme Court ruled that, because “Johnson 
offered no evidence regarding Draughon’s soundness of 
mind, she failed to carry her burden. . . .” Johnson was 
“free to file a no-evidence motion for summary judg-
ment as to those matters. . . .” 

A “‘defendant who moves for summary judgment 
based on limitations must conclusively establish the 
elements of that defense’ and ‘must also conclusively 
negate application of the discovery rule and any tolling 
doctrines pleaded as an exception to limitations.’” 

“A court must grant a ‘traditional’ motion for 
summary judgment ‘forthwith if [the summary 
judgment evidence] show[s] that . . . there is no genuine 
issue as to any material fact and the moving party is 
entitled to judgment as a matter of law on the issues 
expressly set out.’ TEX. R. CIV. P. 166a(c).” 

Notably, the “‘presumptions and burden of proof 
for an ordinary or conventional trial are immaterial to 
the burden that a movant for summary judgment must 
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bear.’” Moreover, courts never shift the burden to the 
non-movant until the movant has demonstrated its right 
to summary judgment. In fact, the failure of the non-
movant “‘to answer or respond cannot supply by default 
the summary judgment proof necessary to establish the 
movant’s right.’” 

Contrary to a traditional motion for summary 
judgment, which may be combined with a no-evidence 
motion for summary judgment “in a single hybrid 
filing,” the motion can only be filed after an “adequate 
time for discovery,” and asserts that an essential element 
of a claim or defense is missing. “The burden then falls 
entirely on the adverse party to produce summary 
judgment evidence raising a genuine issue of material 
fact. Conclusory evidence . . . is insufficient to meet the 
non-movant’s burden under” TEX. R. CIV. P. 166(a)(i). 
A no-evidence motion does not alter the standards for 
granting a tradition motion for summary judgment. 

“We review de novo whether [a movant for a 
traditional summary judgment] met her burden.” 

The “defendant has the burden regarding any issues 
raised that affect which days count toward the running 
of limitations—such as accrual, the discovery rule, and 
tolling.” But, when the defendant establishes limi-
tations, “the plaintiff can avoid summary judgment by 
raising a genuine issue of material fact on any equitable 
defense that its suit should not be barred. . . .” 

For a traditional motion for summary judgment to 
be granted on limitations, the movant must prove when 
the cause of action accrued and that suit was filed 
thereafter. If the plaintiff alleges issues affecting the 
calculation of the accrual date or when limitations runs, 
the defendant has the burden to overcome these. 

An exception regarding defendant’s summary 
judgment burden exists for tolling during the pendency 
of a prior suit, unless the case was filed “‘with in-
tentional disregard of proper jurisdiction.’ TEX. CIV. 
PRAC. & REM. CODE § 16.064(b).” 

“A plaintiff responding to a traditional motion for 
summary judgment has no burden to produce evidence 
raising a fact issue unless the defendant first con-
clusively establishes its defense.” 

“If a plaintiff invokes the discovery rule or a tolling 
doctrine that it would have the burden to prove at trial, 
the defendant urging limitations is free to file a hybrid 
motion for summary judgment that asserts a no-
evidence ground as to that element, thus requiring the 
plaintiff to come forward with evidence raising a 
genuine issue of material fact.” Footnote 20: A “hybrid 
motion on limitations may consist of two parts: one 
conclusively establishing with evidence that plaintiff 
filed suit after expiration of the applicable statute of 
limitations, and another stating there is no evidence 
regarding matters raised in response to limitations on 
which plaintiff would have the burden of proof at trial.” 

 

17. Regency Field Services, LLC v. Swift Energy 
Operating, LLC, 622 S.W.3d 807 (Tex. 2021) 
Swift sues Regency for negligence, trespass, and 

nuisance for injuries caused to its oil and gas leases by 
migration of hydrogen sulfide injected by Regency. The 
trial court grants Regency’s motion for summary 
judgment based on limitations. The Supreme Court 
reverses, holding that the pleadings and evidence did not 
conclusively establish when Swift’s claims accrued. 

A “defendant seeking summary judgment based on 
limitations must conclusively establish that the 
limitations period expired before the claimant filed 
suit,” which means “the defendant must conclusively 
establish when the claimant’s action accrued.” 

“[P]leadings generally do not qualify as summary-
judgment ‘evidence,’ even when they are sworn or 
verified.” However, while “a party cannot rely on its 
own pleaded allegations,” but “even in the summary-
judgment context, pleadings ‘outline the issues,’ and 
courts may grant summary judgment based on 
deficiencies in an opposing party’s pleadings.” 

Reviewing the pleadings and “even taking all of 
[Regency’s] evidence as true, it does not conclusively 
establish that the injectate” has caused any “legal injury, 
or when it might have done so.” Accordingly, summary 
judgment was improper, and the Supreme Court 
reverses the summary judgment and remands the case to 
the trial court. 

 
18. Farmers Group, Inc. v. Geter, 620 S.W.3d 702 

(Tex. 2021) 
“We review a trial court’s summary judgment de 

novo. Summary judgment is appropriate when no 
genuine issue of material fact exists and the movant is 
entitled to judgment as a matter of law on the issues 
presented. TEX. R. CIV. P. 166a(c). On cross-motions 
for summary judgment, each party bears the burden of 
establishing that it is entitled to judgment as a matter of 
law. When the trial court grants one motion and denies 
the other, the reviewing court must determine all 
questions presented and render the judgment that the 
trial court should have rendered.” 

 
19. Eagle Oil & Gas Co. v. TRO-X, L.P., 619 S.W.3d 

699 (Tex. 2021) 
“A defendant may obtain summary judgment by 

conclusively establishing an affirmative defense.” “We 
review the summary judgment record in the light most 
favorable to the nonmovant, indulging every reasonable 
inference and resolving any doubts against the motion.” 

An appellate court cannot affirm summary 
judgment on “‘grounds not expressly set out in the 
motion or response.’” 

“To obtain summary judgment on limitations 
grounds, the movant must conclusively establish the 
accrual date of the cause of action.” 
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20. BlueStone Natural Resources II, LLC v. Randle, 

620 S.W.3d 380 (Tex. 2021) 
This is an oil and gas royalty suit concerning 

interpretation of a “free use” clause of a lease, which 
allows the lessee to use some portion of the gas royalty-
free. The parties dispute whether the clause is limited 
only to gas used on the lease premises or extends to gas 
that is used off-lease but benefits or furthers the lease. 
In cross-motions for summary judgment, parties 
stipulate that a specific amount of gas at issue was used 
as compressor fuel both on- and off-lease, and that the 
gas was commingled. 

The trial court interprets the “free use” clause as 
applying only to on-premises use, and grants summary 
judgment for lessors for damages for lessee’s use of all 
of the stipulated compressor fuel gas. The court of 
appeals affirmed, holding that while the stipulation does 
not distinguish between on- and off-premises use, the 
lessee bore the burden of proving what amount of the 
commingled gas was used on-lease and failed to 
produce evidence to satisfy that burden. 

The Supreme Court agreed with the lower courts’ 
of the lease, but reverses summary judgment because the 
stipulation establishes that at least some of the gas was 
used on-lease and is insufficient to establish the exist-
ence and amount of damages as a matter of law. 
“Neither party is entitled to summary judgment on 
damages for Compressor Fuel because the stipulations 
neither conclusively establish nor negate the existence 
of damages.” The “record bears some evidence that the 
damages are not as extensive as the amount awarded,” 
resulting in “unresolved fact issues regarding the 
existence and extent of Compressor Fuel damages as to 
each leasehold” which “preclude summary judgment[.]” 

 
21. AEP Texas Central Company v. Arredondo, 612 

S.W.3d 289 (Tex. 2020) 
Utility hired contractor to take down poles from 

which the wires had been removed. After landowner 
was injured while mowing, she sued contractor and 
utility. The Supreme Court affirmed a summary judg-
ment that utility owed no duty to landowner because it 
did not “retain control over the pertinent details of the 
contractor’s work,” but reversed a summary judgment 
for contractor due to a fact issue about whether it 
properly filled in the hole remaining after it took down 
the pole. 

“‘To be entitled to summary judgment, [contractor] 
had the burden to prove that no genuine issue of material 
fact exists and that [contractor] is entitled to judgment 
as a matter of law. [See TEX. R. CIV. P. 166a(c).] We 
review an order granting summary judgment de novo, 
taking as true all evidence favorable to the nonmovant 
and indulging every reasonable inference in the 
nonmovant’s favor.” 

Here, despite testimony of the employee of the 
contractor that he properly filled in the hole, the 
“existence, size, shape, and location of the hole on the 
date of [plaintiff’s] injury call into question whether 
[contractor] filled the hole created by removal of the 
stub pole, or at least” did so properly. 

A “‘no-evidence motion for summary judgment 
‘must state the elements as to which there is no 
evidence.’” TEX. R. CIV. P. 166a(i). Because the defen-
dant filed one, the plaintiff bore the burden to prove the 
existence and breach of a negligence per se duty. She 
did not. 

 
22. Fleming v. Wilson, 610 S.W.3d 18 (Tex. 2020) 

Plaintiffs in mass tort sued former lawyer who 
deducted from their settlements money he spent 
evaluating cases he rejected. Lawyer filed a motion for 
summary judgment and attached an uncertified copy of 
a defense verdict and judgment after a bellwether trial. 
The plaintiff objected that the uncertified copy was 
unauthenticated. The Supreme Court ruled “that the trial 
court did not abuse its discretion by finding the 
documents authentic and competent as summary-
judgment evidence,” and affirmed summary judgment 
for lawyer. 

Plaintiffs relied in part on TEX. R. CIV. P. 166a(f), 
“which requires parties to attach or serve ‘[s]worn or 
certified copies of all papers or parts thereof referred to 
in an affidavit’ submitted to support or oppose a 
summary-judgment motion. But [lawyer] did not 
provide copies of the [bellwether] verdict and judgment 
as affidavit attachments. Instead, he submitted them as 
copies of public records, which [TEX. R. CIV. 
P. 166a(c)] permits courts to rely on if they are 
‘authenticated or certified.’” Because the “the trial court 
acted within its discretion by finding the documents 
authentic, [TEX. R. CIV. P. 166a(c)] permitted the court 
to consider the documents in deciding the summary-
judgment motion.” 
 
23. Nettles v. GTECH Corporation, 603 S.W.3d 63 

(Tex. 2020) 
Suit against a contractor hired by Lottery Com-

mission. The Court overruled the contractor’s claim of 
sovereign immunity. 

Whether GTECH committed fraud goes to the 
merits, and is “separate from” jurisdiction. It could be 
raised in a motion for summary judgment. “‘A defend-
ant who conclusively negates at least one of the essential 
elements of a cause of action or conclusively establishes 
an affirmative defense is entitled to summary judg-
ment.’” 

 
24. Bush v. Lone Oak Club, LLC, 601 S.W.3d 639 

(Tex. 2020) 
When parties file cross-motions for summary 
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judgment, “‘each party [has] the burden of establishing 
that it [is] entitled to judgment as a matter of law.’” A 
party is “not required to produce evidence negating” its 
opponent’s grounds. 

The Court held that the petitioner did not waive its 
argument that there was a fact question precluding 
summary judgment, even though the petitioner did not 
raise the issue in the trial court or the court of appeals. 

 
25. B.C. v. Steak N Shake Operations, Inc., 598 S.W.3d 

256 (Tex. 2020) 
Second appeal in suit alleging sexual assault of 

employee by supervisor. Employer had filed traditional 
and no-evidence motions for summary judgment. Em-
ployee filed her response late, claiming thereafter that 
her earlier and timely attempt to efile was rejected Trial 
court granted summary judgment for employer, stating 
“that it considered ‘the pleadings, evidence, and argu-
ments of counsel’ included [in her] late-filed response 
and attached evidence.” The Court reversed and 
remanded to the court of appeals to consider the merits 
of the summary judgment. While “we presume that a 
trial court did not consider a late-filed response absent 
an affirmative indication in the record, a recital in a 
summary-judgment order that the trial court considered 
‘the evidence’ without qualification or limitation 
overcomes that presumption.” 

Footnote 1: “Our rules provide that a party may 
move for a no-evidence and a traditional summary judg-
ment in a single motion.” 

“For a traditional summary judgment, . . . the mov-
ant[] bears the burden to conclusively establish that it is 
entitled to judgment as a matter of law, notwithstanding 
the nonmovant’s response or lack thereof. In contrast, a 
movant seeking a no-evidence summary judgment need 
only identify ‘one or more essential elements of a claim 
or defense . . . as to which there is no evidence,’ and the 
burden then shifts to the nonmovant to produce ‘sum-
mary judgment evidence raising a genuine issue of 
material fact.’ If a nonmovant fails to carry this burden, 
then the court ‘must’ grant summary judgment.” 

TEX. R. CIV. P. 166a(c) provides that a “response 
to a no-evidence summary-judgment motion, including 
any evidence opposing the motion, is due seven days 
before the summary-judgment hearing.” The “response 
must be timely filed ‘[e]xcept on leave of court.’” 

When the record does not “‘indicate that late filing 
of a summary judgment response was with leave of 
court, it is presumed [the] trial court did not consider the 
response.’” But, courts correctly “examine the record 
for ‘an affirmative indication that the trial court per-
mitted the late filing.’” “So while a ‘silent record’ on 
appeal supports the presumption ‘that the trial court did 
not grant leave,’ courts should examine whether the 
record ‘affirmatively indicates’ the late-filed response 
was ‘accepted or considered.’” Here, “the trial court’s 

recital that it considered the ‘evidence and arguments of 
counsel,’ without any limitation, is an ‘affirmative indi-
cation’ that the trial court considered B.C.’s response 
and the evidence attached to it.” 

In the prior decision by the Court, it held “that 
‘where the gravamen of a plaintiff’s claim is not 
harassment, but rather assault, as it is here, the [Texas 
Commission on Human Rights Act] does not preempt 
the plaintiff’s common law assault claim.’” B.C. v. Steak 
N Shake Operations, Inc., 512 S.W.3d 276 (Tex. 2017). 

 
26. Hillis v. McCall, 602 S.W.3d 436 (Tex. 2020) 

“A trial court’s order granting summary judgment 
is reviewed de novo. A party moving for traditional 
summary judgment has the burden to prove that no 
genuine issue of material fact exists and that he is 
entitled to judgment as a matter of law. TEX. R. CIV. 
P. 166a(c). ‘When reviewing a summary judgment, we 
take as true all evidence favorable to the nonmovant, 
and we indulge every reasonable inference and resolve 
any doubts in the nonmovant’s favor.’” 

 
27. Erickson v. Renda, 590 S.W.3d 557 (Tex. 2019) 

“We review summary judgments de novo, viewing 
evidence in the light most favorable to the non-movant, 
crediting evidence favorable to the non-movant if 
reasonable jurors could, and disregarding contrary 
evidence unless reasonable jurors could not.” “A 
defendant who moves for summary judgment based on 
limitations must conclusively establish the elements of 
that defense, including when the cause of action 
accrued.” “The defendant must also conclusively negate 
application of the discovery rule and any tolling doc-
trines pleaded as an exception to limitations.” 

 
28. Ortiz v. State Farm Lloyds, 589 S.W.3d 127 (Tex. 

2019) 
“A trial court’s order granting summary judgment 

is reviewed de novo. A party moving for traditional 
summary judgment has the burden to prove that there is 
no genuine issue of material fact and that it is entitled to 
judgment as a matter of law. ‘When reviewing a sum-
mary judgment, we take as true all evidence favorable 
to the nonmovant, and we indulge every reasonable 
inference and resolve any doubts in the nonmovant’s 
favor.’” 

 
29. Barbara Technologies Corporation v. State Farm 

Lloyds, 589 S.W.3d 806 (Tex. 2019) 
“We review summary judgments de novo, taking 

as true all evidence favorable to the nonmovant, and 
indulging every reasonable inference and resolving any 
doubts in the nonmovant’s favor. When both parties 
move for summary judgment on the same issue, the 
reviewing court considers the evidence presented by 
both parties, determining all questions presented. If we 
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determine that the trial court erred . . . , we render the 
judgment the trial court should have rendered.” Here, 
the Court remanded to the trial court because “neither 
party has met its burden of establishing that it is entitled 
to judgment as a matter of law.” 

 
30. Scripps NP Operating, LLC v. Carter, 573 S.W.3d 

781 (Tex. 2019) 
“We review the denial of a motion for summary 

judgment de novo.” “The party moving for summary 
judgment . . . bears the burden of proof.” Where a party 
moves for summary judgment on both traditional and 
no-evidence grounds and where both parties present 
summary judgment evidence, “the ‘differing burdens 
are immaterial and the ultimate issue is whether a fact 
issue exists.’” “We review the evidence in the light most 
favorable to the nonmovant and indulge every 
reasonable inference and resolve any doubts against the 
motion.” 

This is an interlocutory appeal of a denial of a 
motion for summary judgment filed by a media defen-
dant in a defamation case on constitutional grounds, but 
these “summary judgment standards of review are not 
affected by constitutional concerns over defamation.” 

 
31. KMS Retail Rowlett, LP v. City of Rowlett, Texas, 

593 S.W.3d 175 (Tex. 2019) 
A trial court’s summary judgment is reviewed “de 

novo.” “When reviewing a summary judgment, we take 
as true all evidence favorable to the nonmovant, and we 
indulge every reasonable inference and resolve any 
doubts in the nonmovant’s favor.” “To prevail on a tra-
ditional summary-judgment motion, a movant must 
show that no genuine issue of material fact exists and 
that it is entitled to judgment as a matter of law.” “To 
defeat a no-evidence motion, the nonmovant must 
produce at least a scintilla of evidence raising a genuine 
issue of material fact as to the challenged elements.” 
“Less than a scintilla of evidence exists when the 
evidence is so weak as to do more than create a mere 
surmise or suspicion of a fact.” 

“When both sides move for summary judgment and 
the trial court grants one motion and denies the other, 
the reviewing court should review both sides’ summary-
judgment evidence and determine all questions pre-
sented.” “But when parties move for summary judgment 
on both traditional and no-evidence grounds, we first 
consider the no-evidence motion.” 

 
32. Godoy v. Wells Fargo Bank, N.A., 575 S.W.3d 531 

(Tex. 2019) 
Dispute over validity of a waiver or limitations in a 

guaranty agreement. 
A summary judgment is reviewed de novo. “‘As 

the parties dispute not the facts’ but questions of law, we 
‘determin[e] all legal questions presented.’” 

“Requiring Godoy, on pain of waiver, to amend his 
answer just to make a purely legal argument during 
summary judgment briefing—related to a matter he has 
already pleaded—does not serve the stated purpose of 
the Rules of Civil Procedure, which is to ‘obtain a just, 
fair, equitable and impartial adjudication of the rights of 
litigants under established principles of substantive 
law.’ TEX. R. CIV. P. 1.” 

The “party opposing summary judgment must 
‘object to the lack of a [TEX. R. CIV. P. 94] pleading in 
either its written response [to a summary judgment 
motion] or before the rendition of judgment.’” 

 
33. Endeavor Energy Resources, L.P. v. Cuevas, 593 

S.W.3d 167 (Tex. 2019) 
 Property owner hired a company to drill a well, 

and, after its employee was killed, employee’s survivors 
sued property owner. When defendant filed a motion for 
summary judgment under TEX. CIV. PRAC. & REM. 
CODE, ch. 95, employee’s survivors amended to allege 
negligent-hiring. The Court reversed and rendered in 
favor of defendant, holding that chapter 95 “applies to a 
contractor’s employee’s negligent-hiring claim against 
a property owner.” Further, though the trial court 
granted summary judgment after survivors amended, it 
was “harmless” because the survivors could not prove 
that defendant “had actual knowledge of the danger or 
condition that caused” employee’s death. 

“A trial court errs in granting summary judgment 
on a cause of action not expressly presented by written 
motion, but the error is harmless when the motion 
asserts grounds that bar the omitted cause of action as a 
matter of law.” Footnote 3: “An error is harmless unless 
it ‘(1) probably caused the rendition of an improper 
judgment; or (2) probably prevented the appellant from 
properly presenting the case to the court of appeals.’” 

 
34. PHI, Inc. v. Texas Juvenile Justice Department, 

593 S.W.3d 296 (Tex. 2019) 
Footnote 1: “‘If the trial court denies the govern-

mental entity’s claim of no jurisdiction, whether [pre-
sented by a plea to the jurisdiction or motion for 
summary judgment] . . . an interlocutory appeal may be 
brought.’” 

 
35. Texas Department of Criminal Justice v. Levin, 572 

S.W.3d 671 (Tex. 2019) 
Attorneys for inmate on death row sought infor-

mation about the drug used for lethal injection, in-
cluding the pharmacy the compounded it under the 
Public Information Act, TEX. GOV’T CODE, ch. 552. 
They and the Department filed cross motions for 
summary judgment. 

“Because the parties submitted the merits of the 
case in the trial court through competing summary judg-
ment motions and the trial court granted Levin’s motion 
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but denied the Department’s, we review the entire 
summary judgment record de novo.” 

“If the evidence, viewed in a light most favorable 
to the Department where reasonable jurors could, pro-
duces no genuine issue of material fact and establishes 
as a matter of law that the Cox physical-safety exception 
applies, then we must reverse the court of appeals’ 
judgment and render judgment for the Department.” 

 
36. Agar Corporation v. Electro Circuits 

International, LLC, 580 S.W.3d 136 (Tex. 2019) 
 “No-evidence summary judgment is only 

available ‘[a]fter adequate time for discovery.’ TEX. R. 
CIV. P. 166a(i).” 

 
37. Dallas Symphony Association, Inc. v. Reyes, 571 

S.W.3d 753 (Tex. 2019) 
Interlocutory appeal in defamation case. “An inter-

locutory order granting summary judgment is not 
subject to appeal.” 

 
38. Seim v. Allstate Texas Lloyds, 551 S.W.3d 161 

(Tex. 2018) 
After policyholders sued carrier regarding storm 

damages, carrier filed no evidence and traditional 
summary judgment motions. On day of hearing, policy-
holders filed an affidavit referring to two attached expert 
reports by affiant; affidavit lacked notary’s signature. 
Carrier objected, but did not obtain a ruling. Supreme 
Court ruled carrier failed to preserved error: because 
carrier “failed to obtain a ruling from the trial court on 
its objections to the affidavit’s form, the court of appeals 
wrongly disregarded it.” 

“The same evidentiary standards that apply in trials 
also control the admissibility of evidence in summary-
judgment proceedings. But the rules of error preser-
vation also apply. To preserve a complaint for appellate 
review, a party must (1) complain to the trial court by 
way of ‘a timely request, objection, or motion; and (2) 
the trial court must rule or refuse to rule on the request, 
objection, or motion.’ And if purported summary-judg-
ment evidence presents a defect in ‘form,’ that defect 
cannot provide ‘grounds for reversal unless specifically 
pointed out by objection by an opposing party with 
opportunity, but refusal, to amend.’” 

Unless carrier “complained of a defect in the 
evidence’s substance, rather than its form, it was obli-
gated not only to object but also to obtain a ruling on its 
objection. . . . [E]ven if a party objects to an opponent’s 
summary-judgment evidence, the evidence ‘remains 
part of the summary[-]judgment proof unless an order 
sustaining the objection is reduced to writing, signed, 
and entered of record.’” 

Pursuant to revisions to TEX. R. APP. P. 33.1(a), 
rulings on an objection may be express or implicit; an 
“‘implicit ruling may be sufficient to preserve an issue 

for appellate review.’” In an opinion applying that rule, 
“a ruling was implied because the implication was 
‘clear.’” Here, nothing indicated the trial court ruled on 
carrier’s objections. If the summary judgment could 
have been granted without sustaining the objections, 
then the ruling on the summary judgment itself cannot 
imply that the trial court sustained carrier’s objections. 

“When an affidavit presents purely substantive 
defects, those defects can be complained of for the first 
time on appeal and are not subject to the general rules of 
error preservation.” 

“In Mansions, the purported affidavit failed to 
satisfy the ‘basic definition’ of an affidavit [because it 
had no jurat] and was rendered ‘no affidavit at all.’ But 
such a flaw was still one of form that could not be first 
complained of on appeal.” 

 
39. Wausau Underwriters Insurance Company v. 

Wedel, 557 S.W.3d 554 (Tex. 2018) 
“‘A declaratory judgment granted on a traditional 

motion for summary judgment is reviewed de novo.’” 
 

40. Texas Workforce Commission v. Wichita County, 
Texas, 548 S.W.3d 489 (Tex. 2018) 
Appeal from cross-motions for summary judgment 

concerning unemployment benefits. 
“We review summary judgments de novo. Sum-

mary judgment is proper when no genuine issues of 
material fact exist and the movant is entitled to judgment 
as a matter of law. When the parties file competing 
summary judgment motions and the trial court grants 
one and denies the other, ‘we consider the summary 
judgment evidence presented by both sides, determine 
all questions presented, and if the trial court erred, 
render the judgment the trial court should have 
rendered.’” 

 
41. Lujan v. Navistar, Inc., 555 S.W.3d 79 (Tex. 2018) 

Lujan purchased trucks from Navistar, formed a 
corporation, and then transferred the trucks to the 
corporation as part of a tax-advantaged transfer. Lujan 
filed a statement of this transfer with the IRS and also 
filed tax returns on behalf of the corporation stating that 
the trucks are corporate assets. Both statements are 
“‘made under the penalties of perjury’” by federal 
statute. 

Lujan later sued Navistar alleging that the trucks 
are defective and that the defects injured his business. 
Lujan sued in his individual capacity claiming indi-
vidual ownership of the trucks—the corporation’s 
charter was previously forfeited by the Texas Secretary 
of State. Ownership of the trucks, and the resultant 
standing to sue, “eventually became a contested issue,” 
and so the corporation, represented by the same lawyer 
as Lujan, intervened as a plaintiff. 

Navistar moved to strike the intervention as 
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untimely. In its response, the corporation “equivocally” 
stated that Lujan “‘made an IRS section 351 transfer’” of 
all the business assets, but “that ‘legal title’ to the trucks 
was not transferred.” However, at the hearing, the 
lawyer, who represented both Lujan and the corporation 
and did not distinguish on whose behalf he speaks, 
claimed that the 351 transfer “transferred all of the 
assets ‘lock, stock and barrel’” to the corporation. The 
corporation’s intervention was struck as untimely. 

Navistar then filed a motion for summary judgment 
asserting that Lujan lacked standing to sue in his 
individual capacity for injuries arising after he trans-
ferred the trucks to the corporation. Lujan’s response 
was supported by his affidavit stating that “he did not 
transfer ownership of the trucks to the Corporation and 
that the Corporation had no assets or liabilities and 
‘never conducted business.’” When the trial court 
pointed out at the hearing that the affidavit conflicts with 
the attorney’s prior concession that the corporation 
“filed tax returns and had assets and liabilities,” the 
attorney “admitted that those portions of the affidavit 
were false,” but that “when he prepared the affidavit his 
client ‘didn’t recall’ and ‘[m]isunderstood the true 
facts.’” Navistar pointed out Lujan’s prior deposition 
testimony admitting that he incorporated the business 
and filed corporate tax returns including the trucks as 
assets of the corporation. The trial court struck the 
affidavit as a sham and grants summary judgment. 

“We review the trial court’s grant of summary 
judgment de novo.” However, “a trial court’s refusal to 
consider evidence under the sham affidavit rule should 
be reversed only if it was an abuse of discretion,” a 
standard which “reflects the deference traditionally 
afforded a trial court’s decision to exclude or admit 
summary judgment evidence.” 

Because the sham affidavit rule has not previously 
been adopted by the Texas Supreme Court, the Court 
examines its history, noting that the rule “originated in 
the federal courts nearly fifty years ago,” that it has been 
applied by federal appellate courts “with virtual una-
nimity,” and that “[m]ost Texas courts of appeals have 
followed the federal courts by recognizing the sham 
affidavit rule as a valid application of” TEX. R. CIV. 
P. 166a. Federal case law is “persuasive” in part because 
TEX. R. CIV. P. 166a(c), like FED. R. CIV. P. 56(a), 
provides “for summary judgment when no ‘genuine’ 
fact issue exists,” and “[a] ‘sham’ is, by definition, ‘not 
genuine.’”  

The Court therefore adopted the sham affidavit rule 
as an application of TEX. R. CIV. P. 166a(c). “Under 
Rule 166a(c), a trial court may conclude that a party 
does not raise a genuine fact issue by submitting sworn 
testimony that materially conflicts with the same 
witness’s prior sworn testimony, unless there is a 
sufficient explanation for the conflict.” “We emphasize 
that this rule does not contravene the long-standing 

principle that the trial court is ‘not to weigh the evidence 
or determine its credibility, and thus try the case on the 
affidavits.’” 

The rule “does not authorize trial courts to strike 
every affidavit that contradicts the affiant’s prior sworn 
testimony.” “‘To allow every failure of memory or vari-
ation in a witness’s testimony to be disregarded as a 
sham would require far too much from lay wit-
nesses. . . .”’ “Sometimes a contradictory affidavit is 
warranted. But an explanation for the contradiction is 
also warranted.” “For example, . . . newly discovered 
evidence may justify a contradictory affidavit,” or “an 
affiant ‘may have been confused about what was being 
asked’ during a deposition[.]” 

In its analysis of the case law on the sham affidavit 
rule, and its explanation of why it does not contradict 
the text of TEX. R. CIV. P. 166a and the Court’s prior de-
cisions in Gaines v. Hamman and Randall v. Dallas 
Power & Light Co., the Court made further clari-
fications regarding the rule’s application: “We caution 
[] that whether to apply the sham affidavit rule to 
disregard sworn testimony is a case-specific inquiry not 
easily amenable to the rote application of multi-part 
tests.” “Examination of the nature and extent of the 
contradiction is essential.” The rule “is not a free-
standing rule of procedure to be mechanically applied in 
the same way to every case” but “is a flexible concept” 
to “aid[] courts grappling with the ultimate case-specific 
inquiry on summary judgment: Are the proffered fact 
issues genuine or not?” “[A]pplication of the sham 
affidavit rule does not require a finding of bad faith.” 

“The sham affidavit rule only provides that where 
the circumstances point to the likelihood of a sham 
rather than legitimate conflicting inferences, the trial 
court may insist on a sufficient explanation and may 
grant summary judgment if none is forthcoming.” “[W]e 
do not hold in conflict with Randall that depositions 
control over affidavits. Instead, we hold that when one 
contradicts the other and appears to the trial court to be 
a sham designed to avoid summary judgment, the trial 
court may require a sufficient explanation and may grant 
summary judgment in the absence of one.” 

Here, the trial court did not abuse its discretion in 
disregarding Lujan’s affidavit as a sham because the 
affidavit contradicts, without explanation, Lujan’s fed-
eral tax filings “‘made under the penalties of perjury’” 
and his deposition testimony admitting that he filed the 
corporate tax returns. 

The trial court’s decision was also supported by 
Lujan’s attorney’s admission that the affidavit was false 
and the attorney’s statement in an earlier hearing 
contradicting the affidavit. However, these contra-
dictions “do not alone dictate the outcome of this case,” 
because the “sham affidavit rule looks to contradictions 
in sworn testimony, not in attorney statements.” 
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42. Fort Worth Transportation Authority v. Rodriguez, 
547 S.W.3d 830 (Tex. 2018) 
Bus driver employed by one of two companies 

which contracted with Fort Worth Transportation 
Authority to provide bus services ran over and killed 
pedestrian. Daughter brought declaratory judgment 
action. Companies asserted that their liability was 
capped. Trial court granted summary judgment under 
the relevant statutes. 

“We review the trial court’s summary judgment de 
novo. A traditional motion for summary judgment re-
quires the moving party to show that no genuine issue 
of material fact exists and that it is entitled to judgment 
as a matter of law.” 

“On cross-motions for summary judgment, each 
party bears the burden of establishing that it is entitled 
to judgment as a matter of law. When the trial court 
grants one motion and denies the other, the reviewing 
court must determine all questions presented and render 
the judgment that the trial court should have rendered.” 

 
43. Schlumberger Technology Corporation v. Pasko, 

544 S.W.3d 830 (Tex. 2018) 
Plaintiff contracted cancer after being burned by 

chemicals. He sued defendant more than two years after 
he was injured, but less than two years before he 
developed cancer. The Court ruled the court of appeals 
erred in applying the discovery rule to the case, and 
reinstated a summary judgment against plaintiff. 

 “A trial court’s decision to grant summary judg-
ment is subject to de novo review Courts review the 
record ‘in the light most favorable to the nonmovant, 
indulging every reasonable inference and resolving any 
doubts against the motion.’ ‘Undisputed evidence may 
be conclusive of the absence of a material fact issue, but 
only if reasonable people could not differ in their 
conclusions as to that evidence.’ A defendant moving 
for summary judgment on the affirmative defense of 
limitations bears the burden of conclusively establishing 
the elements of that defense. This includes conclusively 
establishing when the cause of action accrued. In cases 
in which the plaintiff pleads the discovery rule, the 
defendant moving for summary judgment on limitations 
bears the additional burden of negating the rule. Defen-
dants may do this by either conclusively establishing 
that (1) the discovery rule does not apply, or (2) if the 
rule applies, the summary judgment evidence negates 
it.” 

Plaintiff complained that the trial court used his 
evidence against him. The Court rejected that argument 
because TEX. R. CIV. P. “166a(c) plainly provides for 
the court to consider evidence in the record that is 
attached either to the motion or a response.”  

 
44. Painter v. Amerimex Drilling I, Ltd., 561 S.W.3d 

125 (Tex. 2018) 

Drilling company paid driller to drive crew 30 
miles from bunkhouses to drill site and back. On the way 
back, driller had a crash, and other crewmembers sued 
him and their employer. Reversing a summary judgment 
for the company, the Court ruled “that the employer was 
not entitled to summary judgment on the vicarious-
liability claim.” 

Company filed a “combined traditional and no-
evidence summary-judgment motion. We review no-
evidence motions under the same legal sufficiency 
standard as a directed verdict. Under this standard, the 
nonmovant has the burden to produce more than a 
scintilla of evidence to support each challenged element 
of its claims. In a traditional motion, the movant has the 
burden to show there is no genuine issue of material fact 
and the movant is entitled to judgment as a matter of 
law. A defendant is entitled to summary judgment if it 
conclusively negates at least one element of the 
plaintiff’s claim.” For either type of motion, “we view 
the evidence ‘in the light most favorable to the non-
movant, crediting evidence a reasonable jury could 
credit and disregarding contrary evidence and in-
ferences unless a reasonable jury could not.’” 

 
45. Knopf v. Gray, 545 S.W.3d 542 (Tex. 2018) 

The Court reversed a summary judgment for son in 
a will contest suit.  

“We review summary judgments de novo. When 
we review an order on cross-motions for summary 
judgment that grants one and denies the other, as here, 
we resolve all questions presented and ‘render[] the 
judgment the trial court should have rendered.’ A court 
must construe a will as a matter of law if it has a clear 
meaning. However, when a will’s meaning is am-
biguous, its interpretation becomes a fact issue for 
which summary judgment is inappropriate. . . . Whether 
a will is ambiguous is a question of law for the court.” 

Appellants did not waive arguments by failing to 
raise them in the court of appeals. Footnote 5: “[G]en-
eral points of error on appeal from summary judgment 
preserve arguments broadly.” 

 
46. Lance v. Robinson, 543 S.W.3d 723 (Tex. 2018) 

The “complete absence of evidence necessary to 
support a summary judgment constitutes a substantive 
error that may be raised for the first time on appeal.” But 
in such cases, “the necessary evidence was completely 
absent from the trial court’s file, and not just from the 
‘summary judgment record.’” Here, the relevant deeds 
were admitted at a temporary-injunction hearing. Thus, 
the “alleged error was not error at all. Our rules require 
a trial court to grant a summary-judgment motion if the 
evidence ‘on file at the time of the hearing, or filed 
thereafter and before judgment with permission of the 
court,’ establishes that the movant is ‘entitled to 
judgment as a matter of law.’ Here, the deeds were 
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indisputably ‘on file’ with the court at the time of the 
summary judgment hearing.” 

Footnote 7: For a summary judgment, the “parties 
may rely on discovery products ‘not on file with the 
clerk’ if they timely file copies ‘or a notice containing 
specific references to the discovery . . . together with a 
statement of intent to use the specified discovery as 
summary judgment proofs.’ TEX. R. CIV. P. 166a(d).” 

 “The fact that evidence is not included in a clerk’s 
record or reporter’s record does not mean it was not ‘on 
file’ with the trial court. While the trial court’s ‘file’ 
always exists, the court clerk and court reporter do not 
prepare the ‘record’ until requested. An item may be on 
file with the court yet ‘omitted’ from the record and thus 
‘supplemented’ to the record.” 

 
47. Community Health Systems Professional Services 

Corporation v. Hansen, 525 S.W.3d 671 (Tex. 
2017) 
“[A] no-evidence motion that lists each element of 

the plaintiff’s claim and then asserts that the plaintiff has 
no evidence to support ‘one or more’ or ‘any of’ those 
elements is insufficient to support summary judgment 
because this language does not clearly identify which 
elements, whether some or all, are challenged.” 

In this case, a no-evidence motion for summary 
judgment arguing that the plaintiffs “‘have no evidence 
of any element of this cause of action’” and then listing 
two elements “[b]y way of example,” is sufficient only 
to challenge the listed elements, not all elements of the 
cause of action. 

 
48. Helix Energy Solutions Group, Inc. v. Gold, 522 

S.W.3d 427 (Tex. 2017) 
Plaintiff, an able-bodied seaman, was injured while 

he was assigned to a vessel that was being redesigned 
and was out of navigation for 20 months. The Court 
upheld a summary judgment that the vessel was not in 
navigation for the purposes of the Jones Act.  

“We review a trial court’s grant of summary 
judgment de novo. To prevail on a traditional motion for 
summary judgment, ‘a movant must show that no 
genuine issue of material fact exists and that it is entitled 
to judgment as a matter of law.’ When a movant 
conclusively negates an essential element of a cause of 
action, the movant is entitled to summary judgment on 
that claim.” 

“Furthermore, ‘we take as true all evidence favor-
able to the nonmovant, and we indulge every reasonable 
inference and resolve any doubts in the nonmovant’s 
favor.’ But we cannot disregard ‘conclusive evi-
dence’—that evidence upon which ‘reasonable people 
could not differ in their conclusions.’ Typically, evi-
dence is conclusive when ‘it concerns physical facts that 
cannot be denied’ or ‘when a party admits it is true.’” 

Here, the employer “bore the burden to con-

clusively negate the ‘seaman’ element” of the Jones Act 
suit. 

 
49. Davis v. Mueller, 528 S.W.3d 97 (Tex. 2017) 

Footnote 38: “‘A court of appeals commits 
reversible error when it sua sponte raises grounds to 
reverse a summary judgment that were not briefed or 
argued in the appeal.’” See Wells Fargo Bank, N.A. v. 
Murphy. 

 
50. Chavez v. Kansas City Southern Railway 

Company, 520 S.W.3d 898 (Tex. 2017) 
After a defense verdict, plaintiffs’ attorney entered 

a settlement agreement with defendants. One plaintiff 
objected. Defendants moved for summary judgment, 
proving that the attorney represented plaintiff at trial; 
the court of appeals indulged a presumption that sup-
ported “‘a settlement agreement made by an attorney 
hired by a client.’” The Court, however, ruled that, at 
“trial, a presumption operates to establish a fact until 
rebutted, but not in summary judgment proceedings.” 

“To obtain summary judgment, the ‘movant must 
establish that there is no genuine issue of material fact 
so that the movant is entitled to judgment as a matter of 
law.’ If the movant meets this burden, ‘the burden then 
shifts to the non-movant to disprove or raise an issue of 
fact as to at least one of those elements.’ However, if the 
movant does not meet this burden, ‘the burden does not 
shift and the non-movant need not respond or present 
any evidence.’” 

Even if a lawyer hired for litigation is presumed to 
be authorized to enter a settlement, the “presumption 
may be rebutted. . . .” 

A “summary judgment movant may not use a 
presumption to shift to the non-movant the burden of 
raising a fact issue of rebuttal. . . . [A] presumption 
cannot shift the burden to a non-movant in a summary 
judgment proceeding.” 

Accordingly, here, defendants failed to prove that 
plaintiff’s attorney was actually authorized “to enter into 
a settlement agreement on her behalf.” 

 
51. ExxonMobil Corporation v. Rincones, 520 S.W.3d 

572 (Tex. 2017) 
Employee of contractor for Exxon was reported to 

have failed drug test by DISA, which had been hired by 
worker’s employer; thus, he could no longer work for 
employer or at Exxon. Employee sued employer, DISA, 
and Exxon under numerous theories. The Court upheld 
summary judgment for all defendants. 

“We review the trial court’s summary judgment de 
novo. When reviewing a summary judgment, we take as 
true all evidence favorable to the nonmovant and we 
indulge every reasonable inference and resolve any 
doubts in the nonmovant’s favor.” 

“Even objected-to evidence remains valid sum-
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mary-judgment proof ‘unless an order sustaining the 
objection is reduced to writing, signed, and entered of 
record.’” 

Footnote 4: “‘The written answer or response to [a 
summary-judgment] motion must fairly apprise the 
movant and the court of the issues the non-movant 
contends should defeat the motion.’” “‘[I]ssues not ex-
pressly presented to the trial court may not be con-
sidered on appeal as grounds for reversal of a summary 
judgment.’” 

 “A defendant may defeat a tortious-interference 
claim on summary judgment by disproving at least one 
element of the claim as a matter of law.” 

When “reviewing summary judgment, appellate 
courts ‘must consider whether reasonable and fair-
minded jurors could differ in their conclusions in light 
of all of the evidence presented.’” 

 “‘A defendant moving for summary judgment on 
the affirmative defense of limitations has the burden to 
conclusively establish that defense.’ Yet even when 
conclusively established, a plaintiff may invoke equi-
table estoppel as an affirmative defense in avoidance of 
a defendant’s limitations defense. In that situation, the 
non-moving plaintiff bears the burden of establishing its 
defense. Once the movant establishes that the action is 
barred, the non-movant must present summary-judg-
ment evidence raising a fact issue on each element of his 
affirmative defense in avoidance. The movant has no 
burden to negate the non-movant’s affirmative defense 
in avoidance.” 

 
52. Town of DISH v. Atmos Energy Corporation, 519 

S.W.3d 605 (Tex. 2017) 
Residents and town sued owners of natural gas 

compressors due to the noise and smell they emitted. 
Because of prior complaints, a town meeting, and a re-
port, the Court held that “the two-year statute of 
limitations bars their claims.” 

“Boilerplate language in [plaintiffs’] affidavits that 
each ‘noticed a significant change in the noise being 
emitted’ from the [compressor] station in late 2009 to 
early 2010 does not counteract Enterprise’s evidence 
that it could not have contributed to that change. Nor 
can” the issuance of a certain report about emissions. 

No evidence rebutted one defendant’s contention 
that it was “not one of the alleged offenders. As the 
residents never responded to Enterprise’s no-evidence 
point, the trial court properly granted Enterprise’s 
summary-judgment motion. TEX. R. CIV. P. 166a(i) 
(‘The court must grant the [no-evidence summary-
judgment] motion unless the respondent produces 
summary judgment evidence raising a genuine issue of 
material fact.’).” 

Here, limitations was two years, and a “‘defendant 
moving for summary judgment on the affirmative de-
fense of limitations has the burden to conclusively es-

tablish that defense.’” Moreover, a “defendant moving 
for summary judgment on limitations must negate the 
discovery rule ‘if it applies and has been pleaded or 
otherwise raised.’” 

The difference between this case and Justiss “is 
that in Justiss objective evidence corroborated the plain-
tiffs’ claims that conditions worsened in 1997 and 1998. 
Justiss does not stand for the proposition that mere 
subjective affidavit evidence can defeat a limitations 
defense.” 

 
53. Rogers v. Zanetti, 518 S.W.3d 394 (Tex. 2017) 

The Court affirmed a summary judgment for 
lawyers in a legal malpractice suit because the plaintiff’s 
proposed experts failed to establish the element of 
causation. 

“We have long held that ‘conclusory statements 
made by an expert witness are insufficient to support 
summary judgment.’ In order to be competent sum-
mary-judgment evidence, an expert’s opinion must have 
a ‘demonstrable and reasoned basis on which to evaluate 
his opinion.’ This basis must come in the form of an 
answer to the question ‘Why’: Why did the expert reach 
that particular opinion?” 

“To avoid summary judgment Rogers needed to 
show that (1) alternative expert valuation testimony was 
available and (2) the testimony would have probably 
altered the verdict.” 

 
54. First United Pentecostal Church of Beaumont v. 

Parker, 514 S.W.3d 214 (Tex. 2017) 
After law firm spent over $1M of church’s money 

in its trust account, church sued attorney at firm who had 
handled its case, but not the money, and who learned of 
the theft afterwards. The Court reversed in part a 
summary judgment for attorney. 

“‘We review grants of summary judgment de 
novo. . . . [W]e take as true all evidence favorable to the 
non-movant, indulge every reasonable inference in 
favor of the non-movant, and resolve any doubts in the 
non-movant’s favor.’” 

“When a party moves for both traditional and no-
evidence summary judgments, we first consider the no-
evidence motion. If the non-movant fails to meet its 
burden under the no-evidence motion, there is no need 
to address the challenge to the traditional motion as it 
necessarily fails. Thus, we first review each claim under 
the no-evidence standard. Any claims that survive the 
no-evidence review will then be reviewed under the 
traditional standard.” 

“To defeat a no-evidence motion, the non-movant 
must produce evidence raising a genuine issue of 
material fact as to the challenged elements. A genuine 
issue of material fact exists if the evidence ‘rises to a 
level that would enable reasonable and fair-minded 
people to differ in their conclusions.’ The evidence does 
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not create an issue of material fact if it is ‘so weak as to 
do no more than create a mere surmise or suspicion’ that 
the fact exists.” 

“A party moving for traditional summary judgment 
meets its burden by proving that there is no genuine 
issue of material fact and it is entitled to judgment as a 
matter of law.” 

For “the church to have defeated a no-evidence 
motion for summary judgment as to a claim for actual 
damages, the church must have provided evidence that 
Parker’s actions were causally related to the loss of its 
money. . . . On the other hand, the church was not 
required to show causation and actual damages as to any 
equitable remedies it sought.” 

A “genuine issue of material fact is created when 
two admissions or statements by the same party 
conflict.” 

A “claim or allegation may not be raised for the 
first time on appeal. Further, ‘[i]ssues not expressly pre-
sented to the trial court by written motion, answer or 
other response shall not be considered on appeal as 
grounds for reversal’ of a summary judgment.” 

“[E]vidence and statements must be considered in 
context.” 

 
55. B.C. v. Steak N Shake Operations, Inc., 512 S.W.3d 

276 (Tex. 2017) 
“‘We review a grant of summary judgment de 

novo.’ . . . We review summary judgment evidence ‘in 
the light most favorable to the party against whom the 
summary judgment was rendered, crediting evidence 
favorable to that party if reasonable jurors could, and 
disregarding contrary evidence unless reasonable jurors 
could not.’” 

Footnote 3: “‘When a trial court’s order granting 
summary judgment does not specify the ground or 
grounds relied on for the ruling, summary judgment will 
be affirmed on appeal if any of the theories advanced are 
meritorious.’” 

 
56. ExxonMobil Corporation v. Lazy R Ranch, LP, 511 

S.W.3d 538 (Tex. 2017) 
Plaintiffs sued ExxonMobil first for money 

damages, then they sought remediation of contami-
nation. The Court “decline[d] to consider the avail-
ability of injunctive relief to remedy such contamination 
because the issue was not properly raised in the trial 
court.” 

“A motion for summary judgment must state the 
specific grounds entitling the movant to judgment, 
identifying or addressing the cause of action or defense 
and its elements. And while the availability of injunctive 
relief was discussed at the hearing on the motion, the 
motion itself did not ‘present[]’ the issue, as the rule 
requires.” “Because the issue of the Ranch’s entitlement 
to any injunctive relief was not properly presented to the 

trial court, we . . . must decline to address it.” 
 

57. Laverie v. Wetherbe, 517 S.W.3d 748 (Tex. 2016) 
“We review de novo a trial court’s denial of a 

traditional motion for summary judgment.” 
 

58. Stanfield v. Neubaum, 494 S.W.3d 90 (Tex. 2016) 
Suit alleging attorney malpractice. “To prevail on 

a legal malpractice claim, ‘the plaintiff must prove the 
defendant owed the plaintiff a duty, the defendant 
breached that duty, the breach proximately caused the 
plaintiff’s injury, and the plaintiff suffered damages.’ A 
defendant may obtain summary judgment by negating 
one of these elements or conclusively proving all of the 
elements of an affirmative defense. If the defendant 
produces evidence demonstrating summary judgment is 
proper, ‘the burden shifts to the plaintiff to present 
evidence creating a fact issue.’ In evaluating whether a 
fact issue precludes summary judgment, we take ‘all 
evidence favorable to the nonmovant as true and indulge 
every reasonable inference in the nonmovant’s favor.’” 

 
59. Ineos USA, LLC v. Elmgren, 505 S.W.3d 555 (Tex. 

2016) 
Worker injured by explosion sued plant and plant’s 

employee, who asserted a defense under Ch. 95. The 
Court ruled: “We decline the invitation to expand the 
harmless-error rule to summary-judgment appeals in the 
manner [defendant] requests. ‘Summary judgments . . . 
may only be granted upon grounds expressly asserted in 
the summary judgment motion.’” 

 
60. Cantey Hanger, LLP v. Byrd, 467 S.W.3d 477 

(Tex. 2015) 
Ex-husband in a divorce case sued law firm 

representing ex-spouse, contending it participated in a 
fraudulent transfer of a plane awarded to the ex-wife in 
the decree to impose sales taxes on him. Firm filed a 
motion for summary judgment. The Court ruled that the 
motion for summary judgment established attorney 
immunity. 

“We review a grant of summary judgment de novo. 
A party moving for traditional summary judgment has 
the burden to prove that there is no genuine issue of 
material fact and that it is entitled to judgment as a 
matter of law. ‘When reviewing a summary judgment, 
we take as true all evidence favorable to the nonmovant, 
and we indulge every reasonable inference and resolve 
any doubts in the nonmovant’s favor.’ Attorney im-
munity is an affirmative defense. Therefore, to be 
entitled to summary judgment, [firm] must have proven 
that there was no genuine issue of material fact as to 
whether its conduct was protected by the attorney im-
munity doctrine and that it was entitled to judgment as a 
matter of law.” 
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61. SeaBright Insurance Company v. Lopez, 465 
S.W.3d 637 (Tex. 2015) 
The Court affirmed a summary judgment in a 

worker’s compensation case: “the employee was acting 
in the course and scope of his employment at the time of 
his death. . . .” 

“We review a grant of summary judgment de novo. 
A party moving for traditional summary judgment has 
the burden to prove that there is no genuine issue of 
material fact and that it is entitled to judgment as a 
matter of law. We review summary judgment evidence 
‘in the light most favorable to the party against whom 
the summary judgment was rendered, crediting evi-
dence favorable to that party if reasonable jurors could, 
and disregarding contrary evidence unless reasonable 
jurors could not.’ When both sides move for summary 
judgment and the trial court grants one motion and 
denies the other, we review the summary judgment 
evidence presented by both sides, determine all ques-
tions presented, and render the judgment the trial court 
should have rendered.” 

“‘A trial court has no discretion in deciding the law 
or its proper application.’” 

 
62. Plains Exploration & Production Company v. 

Torch Energy Advisors Incorporated, 473 S.W.3d 
296 (Tex. 2015) 
“Summary judgment is not the proper vehicle for 

resolving disputes about an ambiguous contract.” 
 

63. Kachina Pipeline Company, Inc. v. Lillis, 471 
S.W.3d 445 (Tex. 2015) 
[Note: opinion reissued on October 9, 2015 at 471 

S.W.3d 445 (Tex. 2015); see above.] 
“A declaratory judgment granted on a traditional 

motion for summary judgment is reviewed de novo. 
Under the traditional standard for summary judgment, 
the movant has the burden to show that no genuine issue 
of material fact exists and that judgment should be 
granted as a matter of law. ‘When reviewing a summary 
judgment, we take as true all evidence favorable to the 
nonmovant, and we indulge every reasonable inference 
and resolve any doubts in the nonmovant’s favor.’” 

 
64. Harris County Flood Control District v. Kerr, 485 

S.W.3d 1 (Tex. 2015) 
Takings case alleging the county approved up-

stream development in watershed area that led to 
flooding of plaintiffs’ homes. Government filed a plea 
to the jurisdiction. “[The] plea to the jurisdiction pro-
cedure ‘mirrors’ our summary judgment practice.” 

 
65. Shell Oil Company v. Writt, 464 S.W.3d 650 (Tex. 

2015) 
“We review the trial court’s grant of summary 

judgment de novo. The evidence is viewed in the light 

most favorable to the nonmovant. In reviewing the 
record, we indulge every reasonable inference in favor 
of the nonmovant, and resolve any doubts in favor of the 
nonmovant.” 

 
66. Gonzalez v. Ramirez, 463 S.W.3d 499 (Tex. 2015) 

Footnote 7: If “‘the non-movant fails to produce 
legally sufficient evidence to meet his burden as to the 
no-evidence motion, there is no need to analyze whether 
the movant satisfied its burden under the traditional 
motion.’” 

“We review the evidence presented by a no-
evidence motion for summary judgment and response 
‘in the light most favorable to the party against whom 
the summary judgment was rendered, crediting evi-
dence favorable to that party if reasonable jurors could, 
and disregarding contrary evidence unless reasonable 
jurors could not.’” 

 
67. Southwestern Bell Telephone, L.P. v. Emmett, 459 

S.W.3d 578 (Tex. 2015) 
The Court ruled that a Flood Control “District 

made the relocation [of utilities] necessary within the 
contemplation” of the relevant statute, and thus it, not 
the owner of the utilities, had to bear the expense.  

“We review summary judgments de novo. When 
faced with competing summary judgment motions 
where the trial court denied one and granted the other, 
we consider the summary judgment evidence presented 
by both sides, determine all questions presented, and if 
the trial court erred, render the judgment the trial court 
should have rendered.” 

“‘Because the trial court’s order does not specify 
the grounds for its summary judgment, we must affirm 
the summary judgment if any of the theories presented 
to the trial court and preserved for appellate review are 
meritorious.’” 

“Where a no-evidence motion for summary 
judgment is granted, . . . a reviewing court will sustain 
the summary judgment if ‘(a) there is a complete 
absence of evidence of a vital fact, (b) the court is barred 
by rules of law or of evidence from giving weight to the 
only evidence offered to prove a vital fact, (c) the 
evidence offered to prove a vital fact is no more than a 
mere scintilla, or (d) the evidence conclusively 
establishes the opposite of the vital fact.’” 

 
68. KCM Financial LLC v. Bradshaw, 457 S.W.3d 70 

(Tex. 2015) 
The owner of non-executive rights to a mineral 

lease alleged that the holder of the executive rights 
entered a lease with a below-market royalty and an 
above-market bonus payment that was received by only 
the holder of the executive rights, and sued both lessor 
and lessee. The Court ruled that, while “an executive has 
broad discretion in negotiating the terms of a mineral 
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lease, . . . the executive owes the non-executive a duty 
of utmost good faith and fair dealing.” The “executive 
is prohibited from engaging in acts of self-dealing that 
unfairly diminish the value of the non-executive in-
terest.” Fact questions here precluded summary judg-
ment on the breach of the executive’s duty, but summary 
judgment was proper for the lessee. 

“We review a grant of summary judgment de novo. 
In a traditional summary-judgment motion, a movant 
must state specific grounds, and a defendant who 
conclusively negates at least one essential element of a 
cause of action or conclusively establishes all the 
elements of an affirmative defense is entitled to sum-
mary judgment. In a no-evidence summary-judgment 
motion, the movant contends that no evidence supports 
one or more essential elements of a claim for which the 
nonmovant would bear the burden of proof at trial. The 
trial court must grant the motion unless the nonmovant 
raises a genuine issue of material fact on each 
challenged element.” 

 
69. Wells Fargo Bank, N.A. v. Murphy, 458 S.W.3d 

912 (Tex. 2015) 
Homeowners took out a home-equity loan from 

bank, the documents of which specified that the loan 
was an “extension of credit” under TEX. CONST. art. 
XVI, § 50(a)(6) and that it was “without personal 
liability against each owner.” Homeowners later de-
faulted, though they alleged an oral contract with bank 
to refinance the loan. 

After homeowners defaulted, bank filed an appli-
cation for expedited foreclosure under TEX. R. CIV. P. 
736.11 et seq. Homeowners then file a separate and 
original proceeding against bank in a different district 
court, in which they pled for specific performance of an 
oral contract to refinance the loan, declaratory judg-
ment, common law fraud, and a DTPA claim, and re-
quested attorney’s fees. This separate lawsuit auto-
matically stayed bank’s expedited foreclosure action 
under TEX. R. CIV. P. 736.11(a). 

Bank answered in the separate lawsuit with a 
counterclaim for declaratory judgment and requested 
attorney’s fees under the Uniform Declaratory Judg-
ments Act (UDJA), TEX. CIV. PRAC. & REM. CODE 
§ 37.009. The parties filed competing motions for sum-
mary judgment. Homeowners argued, among other 
things, that bank’s claims should not be characterized as 
requesting declaratory relief, but did not challenge the 
characterization of their own claims requesting declara-
tory relief. The trial court denied homeowners’ motion, 
granted bank’s motion, found that homeowners had 
defaulted, and ordered homeowners to pay bank’s 
attorney’s fees. 

Homeowners appealed. The court of appeals af-
firmed the summary judgment that homeowners had 
defaulted, but reversed the attorney’s fee award. The 

court of appeals held that neither party had pleaded for 
declaratory relief, despite the fact that homeowners did 
not raise this issue at trial or in its appeal. The court of 
appeals also held that the nonrecourse status of the loan 
prohibited a personal judgment against homeowners. 
The Court granted bank’s petition for review on the 
issue of the attorney’s fee award. 

Homeowners argued that bank could not recover 
attorney’s fees because neither party had pled “a 
cognizable claim for declaratory relief.” Homeowners 
argued, as before the trial court, that bank’s claim should 
be re-characterized as something other than declaratory 
relief. Homeowners also argued, for the first time before 
the Court, that its own pleadings also did not state a 
cognizable claim for declaratory relief. 

“Parties are restricted on appeal to the theory on 
which the case was tried.” “Appellate courts are simi-
larly restricted and may not overlook the parties’ trial 
theories.” “Likewise, in the summary judgment context, 
‘[i]ssues not expressly presented to the trial court by 
written motion, answer or other response shall not be 
considered on appeal as grounds for reversal.’” “A court 
of appeals commits reversible error when it sua sponte 
raises grounds to reverse a summary judgment that were 
not briefed or argued in the appeal.” 

 
70. Farm Bureau County Mutual Insurance Company 

v. Rogers, 455 S.W.3d 161 (Tex. 2015) 
Carrier filed declaratory judgment against insured; 

both parties sought attorney’s fees. The carrier filed and 
lost a motion for summary judgment; insured had not 
filed a cross-motion for summary judgment. The trial 
court denied the carrier’s motion. Its judgment had a 
“Mother Hubbard” clause. The Court ruled “the order is 
not final . . . [because] it did not resolve the parties’ 
competing requests for attorney’s fees.” 

The “fact that [insured] did not file a cross-motion 
for summary judgment did not preclude the trial court 
from entering a ‘final’ judgment.” 

There “must be evidence in the record to prove the 
trial court’s intent to dispose of any remaining issues 
when it includes a Mother Hubbard clause in an order 
denying summary judgment.” 

 
71. Petroleum Solutions, Inc. v. Bill Head d/b/a Bill 

Head Enterprises, 454 S.W.3d 482 (Tex. 2014) 
This is a substituted opinion for one issued 7/11/14 

(see below for details). The original opinion addressed 
issues of spoliation and indemnity. This substituted 
opinion ruled that “spoliation sanctions were an abuse 
of discretion” with respect to plaintiff, and also affirmed 
a judgment for Titeflex, maker of a flex connector, for 
indemnity. In addition to many minor edits, the Court 
added Footnote 6. The former Footnote 6 (which 
referred to summary judgment) was renumbered as 
Footnote 7. 
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72. Henkel v. Norman, 441 S.W.3d 249 (Tex. 2014) 

In a slip-and-fall case, the Court affirmed a 
summary judgment for defendant, holding her warning 
was adequate. 

Because the trial court granted summary judgment, 
“our standard of review is de novo. We examine the 
record in the light most favorable to the nonmovant, 
indulge every reasonable inference against the motion 
and likewise resolve any doubts against it.” 

“A traditional summary judgment motion is 
properly granted where a defendant conclusively 
negates at least one essential element of a cause of 
action.” 

Footnote 1: A “summary judgment cannot be 
affirmed on grounds not expressly set out in the motion 
or response.” 

 
73. Petroleum Solutions, Inc. v. Bill Head d/b/a Bill 

Head Enterprises, 454 S.W.3d 482 (Tex. 2014) 
Footnote 6: In prior case, the Court refused “to 

review order denying summary judgment on appeal 
from final judgment.” 

 
74. Boerjan v. Rodriguez, 436 S.W.3d 307 (Tex. 2014) 

Driver trespassed by driving family across private 
property. While fleeing at high speed from a ranch 
employee, driver crashed and killed the family. 
Summary judgment was granted for ranch and its 
employee. The Court ruled that “land occupier owes 
only a duty to avoid injuring a trespasser willfully, 
wantonly, or through gross negligence, a claim for 
simple negligence must fail. As to gross negligence,” a 
no-evidence summary judgment for defendant was 
proper. 

“We review a grant of summary judgment de novo. 
In a traditional motion for summary judgment, a movant 
must state specific grounds, and a defendant who 
conclusively negates at least one essential element of a 
cause of action is entitled to summary judgment. In a no-
evidence motion for summary judgment, the movant 
contends that no evidence supports one or more 
essential elements of a claim for which the nonmovant 
would bear the burden of proof at trial. The trial court 
must grant the motion unless the nonmovant raises a 
genuine issue of material fact on each challenged 
element.” 

“We must ‘review the evidence presented by the 
motion and response in the light most favorable to the 
party against whom the summary judgment was 
rendered, crediting evidence favorable to that party if 
reasonable jurors could, and disregarding contrary 
evidence unless reasonable jurors could not.’ No-
evidence summary judgment is improper when the 
nonmovant’s evidence amounts to ‘more than a scintilla 
of probative evidence to raise a genuine issue of material 

fact.’” 
“In our recent opinion in Dugger . . . , we held that 

the comparative responsibility scheme under Chapter 
33 . . . abrogated the unlawful acts doctrine. Applying 
Dugger to this case, the unlawful acts doctrine cannot 
provide the basis for summary judgment.” 

Here, the court of appeals erred when it determined 
that there were fact issues on negligence and gross 
negligence. 

 
75. Moayedi v. Interstate 35/Chisam Road, L.P., 438 

S.W.3d 1 (Tex. 2014) 
Cross motions for summary judgment were filed in 

a suit of a deficiency judgment against a loan guarantor. 
“We review a trial court’s grant of summary 

judgment de novo. When both parties move for sum-
mary judgment, each party bears the burden of 
establishing its entitlement to judgment as a matter of 
law.” 

 
76. McAllen Hospitals, LLP v. State Farm Mutual 

Insurance Company of Texas, 433 S.W.3d 535 
(Tex. 2014) 
Hospital sued insurer after injured victims of car 

wreck cashed settlement checks from insurer that were 
made out to both them and hospital, without discharging 
proper hospital lien. An issue was whether the Hospital 
Lien Statute created a cause of action for hospital to sue 
insurer. 

Resolving the issue of whether the Hospital Lien 
Statute creates a cause of action “would be improper, as 
it was not raised in the trial court as a ground for 
summary judgment and was not briefed in the court of 
appeals or in this Court, and therefore has not been 
preserved for our review. . . . [A] summary judgment 
may be affirmed ‘if any of the theories presented to the 
trial court and preserved for appellate review are 
meritorious’. . . . [Short mention on oral argument] was 
insufficient to preserve for our review a ground that was 
not raised in [insurer’s] summary judgment motion. . . . 
[A] summary judgment may not be affirmed on grounds 
not set out in the motion for summary judgment. . . .” 

 
77. Amedisys, Inc. v. Kingwood Home Health Care, 

LLC, 437 S.W.3d 507 (Tex. 2014) 
Dispute about whether plaintiff had accepted 

defendant’s settlement offer. The Court ruled that, in a 
summary judgment to enforce the settlement, the 
“plaintiff presented uncontroverted evidence that it 
accepted the material terms of the defendant’s offer.”  

Plaintiff, as movant, “had the burden to submit 
sufficient evidence that established on its face that ‘there 
is no genuine issue as to any material fact’ and that it is 
‘entitled to judgment as a matter of law.’ When a 
movant meets that burden of establishing each element 
of the claim or defense on which it seeks summary 
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judgment, the burden then shifts to the non-movant to 
disprove or raise an issue of fact as to at least one of 
those elements. . . . But if the movant does not satisfy its 
initial burden, the burden does not shift and the non-
movant need not respond or present any evidence . . . 
because ‘summary judgments must stand or fall on their 
own merits, and the non-movant’s failure to . . . respond 
cannot supply by default the summary judgment proof 
necessary to establish the movant’s right’ to judgment.” 
“Thus, a non-movant who fails to raise any issues in 
response to a summary judgment motion may still 
challenge, on appeal, ‘the legal sufficiency of the 
grounds presented by the movant.’” 

In the motion for summary judgment, the Court 
reviews the letter and email sent by plaintiff. “If they 
constitute evidence of acceptance, they were 
uncontroverted evidence because [defendant] did not 
present any evidence to . . . create a fact issue on the 
acceptance element. . . . [Otherwise,] plaintiff did not 
satisfy its burden of proof. . . .” 

The shifting burden in a summary judgment is 
important because, if plaintiff’s purported acceptance 
contained a material divergence of terms, its letter and 
email would constitute “no evidence” to support a 
summary judgment. And if they had been ambiguous, 
they would have created a fact issue. But, since here 
they showed a clear intent to settle, the “burden shifted 
to [defendant] to produce evidence raising an issue of 
fact.” And defendant did not challenge “acceptance” 
until after the summary judgment. 

 
78. Long v. Castle Texas Production Limited 

Partnership, 426 S.W.3d 73 (Tex. 2014) 
This opinion generally addresses the date from 

which postjudment interest runs. 
A “partial summary judgment that grants relief on 

only one of several claims will not accrue postjudgment 
interest on the rendered claim until a final judgment 
resolves all issues among all parties.” 

 
79. Gotham Insurance Company v. Warren E&P, Inc., 

455 S.W.3d 588 (Tex. 2014) 
Suit by carrier to recover payment of a claim after 

oil well blew out and burned. “Because the court of 
appeals affirmed summary judgment in favor of 
[insured], we must examine the entire record in the light 
most favorable to [insured], indulging every reasonable 
inference and resolving any doubts in [insured’s] favor. 
If there is a genuine issue of material fact, summary 
judgment is inappropriate.” Here, summary judgment 
for the carrier could not “be supported on the ground 
that [insured] suffered no loss.” 

 
80. Nathan v. Whittington, 408 S.W.3d 870 (Tex. 

2013) 
“We review the trial court’s summary judgment de 

novo.” 
 

81. Canutillo Independent School District v. Farran, 
409 S.W.3d 653 (Tex. 2013) 
In this Whistleblower case, the school district filed 

a plea to the jurisdiction. “[W]hen parties submit 
evidence at [the] plea to the jurisdiction stage, review of 
the evidence generally mirrors the summary judgment 
standard. . . . ‘An appellate court reviewing a summary 
judgment must consider whether reasonable and fair-
minded jurors could differ in their conclusions in light 
of all the evidence presented.’” 

 
82. Elizondo v. Krist, 415 S.W.3d 259 (Tex. 2013) 

In a legal malpractice suit, plaintiff, who had 
settled the claims of himself and his wife against BP, 
argued he should have gotten much more money. In 
their response to a motion for summary judgment, 
plaintiffs offered an affidavit from a lawyer with great 
familiarity with the BP litigation. But he did not compare 
this settlement with others. Consequently, the Court 
ruled that the plaintiffs’ expert failed to raise a fact issue 
on damages, and upheld a summary judgment for the 
lawyers. 

“Summary judgment was warranted for the 
Attorneys if, after adequate time for discovery, they 
demonstrated that the Elizondos had failed to offer 
competent summary judgment evidence raising a 
genuine issue of material fact as to damages.” 

“‘A conclusory statement of an expert witness is 
insufficient to create a question of fact to defeat sum-
mary judgment.’ . . . [I]n a legal-malpractice case, . . . 
even where an attorney-expert was qualified to give 
expert testimony, his affidavit ‘cannot simply say, ‘Take 
my word for it, I know: the settlements were fair and 
reasonable.’’ Conversely, . . . an attorney-expert, how-
ever well qualified, cannot defeat summary judgment if 
there are fatal gaps in his analysis that leave the court to 
take his word that the settlement was inadequate.” An 
“analysis of settlements of cases with . . . circumstances 
similar to the Elizondo case might be sufficient to raise 
a fact issue as to the inadequacy of the settlement, but 
[the expert] did not undertake to compare the Elizondo 
settlement with other actual settlements obtained in the 
BP litigation.” 

“Elizondos did not ask the trial court to defer ruling 
on the summary judgment motions until they could 
obtain . . . evidence of other settlements.” Footnote 27: 
“‘When a party contends that it has not had an adequate 
opportunity for discovery before a summary judgment 
hearing, it must file either an affidavit explaining the 
need for further discovery or a verified motion for 
continuance.’” 

Here, even if the clients themselves offered “some 
evidence of actual damages, this does not mean they 
raised a material issue of fact as to malpractice 
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damages.” 
Footnote 36: “‘An appellate court reviewing a 

summary judgment must consider whether reasonable 
and fair-minded jurors could differ in their conclusions 
in light of all the evidence presented.’” 

 
83. City of Lorena v. BMTP Holdings, L.P., 409 

S.W.3d 634 (Tex. 2013) 
“Because any one of . . . three regulatory takings 

theories could potentially support [the developer’s] 
inverse condemnation claim, the City must have 
conclusively disproven all three theories for the trial 
court’s grant of summary judgment to be proper.” 

“We review the trial court’s grant of summary 
judgment de novo. The ultimate determination of 
whether an ordinance constitutes a compensable taking 
is a question of law, but ‘we depend on the district court 
to resolve disputed facts regarding the extent of the 
governmental intrusion on the property.’ Thus, we must 
determine whether any disputed issues of fact exist. . . .” 

“In the summary judgment context, we review the 
record ‘in the light most favorable to the nonmovant, 
indulging every reasonable inference and resolving any 
doubts against the motion.’” 

 
84. Masterson v. The Diocese of Northwest Texas, 422 

S.W.3d 594 (Tex. 2013) 
Local church split from national organization over 

doctrinal differences. The issue “is what happens to the 
property.” 

“We review the trial court’s grant of summary 
judgment de novo. To prevail on their motion, the 
[movant] must have proved that, as a matter of law, they 
were entitled to judgment on the issues they pleaded and 
set out in their motion for summary judgment.” Here, 
the movant did not plead the proper ground (called 
“neutral principles”). “‘Summary judgments . . . may 
only be granted upon grounds expressly asserted in the 
summary judgment motion.’” 

 
85. The Episcopal Diocese of Fort Worth v. The 

Episcopal Church, 422 S.W.3d 646 (Tex. 2013) 
Local Episcopal church wanted to separate from 

the national organization. Neither side was entitled to 
summary judgment. When “both parties move for 
summary judgment and the trial court grants one motion 
and denies the other, appellate courts consider the 
summary-judgment evidence, determine all questions 
presented, and render the judgment the trial court should 
have rendered.” 

 
86. Nall v. Plunkett, 404 S.W.3d 552 (Tex. 2013) 

Plunkett attended Nall’s New Year’s Eve party at 
his parent’s house. Allegedly knowing that alcohol 
would be served, the parents required everyone present 
after midnight to spend the night. Plunkett was severely 

injured when an intoxicated guest tried to leave after 
midnight when the parents had gone to bed. Plunkett 
sued alleging negligent undertaking and premises 
liability, and the trial court granted summary judgment 
for the Nalls on the former. The key issue was whether 
the Nalls’ motion for summary judgment addressed the 
negligent-undertaking theory. The Court held that “the 
Nalls’ summary judgment motion specifically ad-
dressed the negligent-undertaking claim by arguing that 
our decision in Graff v. Beard . . . forecloses the 
assumption of any duty by a social host under the facts 
of this case. Because Plunkett did not argue that 
summary judgment was improper on the merits, we do 
not reach any substantive issues related to the summary 
judgment.” 

“We review a grant of summary judgment de novo. 
In a summary judgment motion . . . , a movant ‘shall 
state the specific grounds therefor,’ and a defendant who 
conclusively negates at least one of the essential 
elements of a cause of action is entitled to summary 
judgment. A trial court cannot grant summary judgment 
on grounds that were not presented. . . . ‘Issues not 
expressly presented to the trial court by written motion, 
answer or other response shall not be considered on 
appeal as grounds for reversal.’” 

“‘A non-movant must present its objections to a 
summary judgment motion expressly by written answer 
or other written response to the motion in the trial court 
or that objection is waived.’[] However, even when a 
non-movant fails to except, the court of appeals cannot 
‘read between the lines’ or infer from the pleadings any 
grounds for granting the summary judgment other than 
those grounds expressly set forth before the trial court.” 

“We construe the Nalls’ motion . . . as specifically 
moving for summary judgment on the duty element of 
Plunkett’s negligence claim, making a two-part 
argument that addressed the absence of a duty in both 
the social host context and the undertaking context. 
First, the Nalls correctly pointed out that, under Texas 
law, a host has no duty to prevent a guest who will be 
driving from becoming intoxicated or to prevent an 
intoxicated guest from driving.” 

“We hold that the Nalls’ summary judgment 
motion specifically addressed the negligent-undertaking 
claim by arguing that Graff forecloses the assumption of 
any duty (i.e., an undertaking) by a social host.” 

The Court did not address whether the Nalls were 
entitled to judgment on the merits. 

 
87. Neely v. Wilson, 418 S.W.3d 52 (Tex. 2013) (see 

“corrected opinion” issued 1/31/14) 
Doctor sued reporter and TV station for defamation, 

and the Court reversed a summary judgment for defen-
dants.  

Even in a defamation suit, “we adhere to our well-
settled summary judgment standards.” 
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“We review a trial court’s grant of summary judg-
ment de novo. The party moving for summary judgment 
bears the burden of proof. Though these burdens vary 
for traditional and no-evidence motions, the summary 
judgment motion here was a hybrid motion. . . .” 

“A fact issue exists if there is more than a scintilla 
of probative evidence. We must review the summary 
judgment record ‘in the light most favorable to the 
nonmovant, indulging every reasonable inference and 
resolving any doubts against the motion.’ ‘In reviewing 
a summary judgment, we consider all grounds presented 
to the trial court and preserved on appeal in the interest 
of judicial economy.’ We have held that the con-
stitutional concerns over defamation . . . do not affect 
these summary judgment standards of review.” 

“To prevail at summary judgment on the truth 
defense, [the TV station] must conclusively prove that 
[the] gist is substantially true.” 

Footnote 22: “Uncontroverted summary judgment 
evidence from an interested witness is only sufficient to 
raise a fact issue, unless the evidence is clear, direct, 
positive, can be readily controverted, and there are no 
circumstances tending to impeach or discredit the 
testimony.” 

At “summary judgment, ‘[w]e must review the 
record ‘in the light most favorable to the nonmovant, 
indulging every reasonable inference and resolving any 
doubts against the motion.’’” A “trial court at summary 
judgment [must] give the nonmovant ‘the benefit of 
every reasonable inference which properly can be drawn 
in favor of his position’ and that if ‘a mere ground of 
inference’ supports the motion, it will not be granted.” 

 
88. Merriman v. XTO Energy, Inc., 407 S.W.3d 244 

(Tex. 2013) 
Surface owner sued oil and gas lessee claiming its 

operations “did not accommodate his existing cattle 
operation.” He contended the gas well interfered with 
his cattle “roundup.” Affirming a summary judgment 
for the lessee, the Court ruled owner “failed to raise a 
material fact issue as to whether [lessee] failed to 
accommodate his use.” 

“We review the granting of a motion for summary 
judgment de novo. When the trial court does not specify 
the grounds for its ruling, a summary judgment must be 
affirmed if any of the grounds on which judgment is 
sought are meritorious.” “When both parties move for 
summary judgment and the trial court grants one motion 
and denies the other, we review all the summary 
judgment evidence, determine all issues presented, and 
render the judgment the trial court should have.” 

Owner challenged whether lessee adequately 
segregated it traditional and no-evidence motions for 
summary judgment. “XTO labeled its motion as a 
combined traditional and no-evidence motion, and as 
long as a motion clearly sets forth its grounds and 

otherwise meets the requirements of a no-evidence 
summary judgment motion, . . . it is sufficient. . . . 
When a party moves for summary judgment on both 
traditional and no-evidence grounds . . . , we first ad-
dress the no-evidence grounds . . . because if the non-
movant fails to produce legally sufficient evidence to 
meet his burden as to the no-evidence motion, there is 
no need to analyze . . . the traditional motion. No-
evidence summary judgments are reviewed under the 
same legal sufficiency standard as directed verdicts. 
Under that standard, evidence is considered in the light 
most favorable to the nonmovant, crediting evidence a 
reasonable jury could credit and disregarding contrary 
evidence and inferences unless a reasonable jury could 
not. The nonmovant has the burden to produce summary 
judgment evidence raising a genuine issue of material 
fact as to each challenged element of its cause of 
action.” 

“A no evidence challenge will be sustained when 
‘(a) there is a complete absence of evidence of a vital 
fact, (b) the court is barred by rules of law or of evidence 
from giving weight to the only evidence offered to prove 
a vital fact, (c) the evidence offered to prove a vital fact 
is no more than a mere scintilla, or (d) the evidence 
conclusively establishes the opposite of the vital fact.’” 

 
89. City of Bellaire v. Johnson, 400 S.W.3d 922 (Tex. 

2013) 
Worker who was employed through a staffing 

agency and assigned to a city was barred by the 
exclusive remedy of the workers’ compensation law 
from suing the city after he was injured. 

“‘The absence of subject-matter jurisdiction may 
be raised by a plea to the jurisdiction, as well as by other 
procedural vehicles, such as a motion for summary 
judgment.’” 

 
90. Southern Crushed Concrete, LLC v. City of 

Houston, 398 S.W.3d 676 (Tex. 2013) 
“When both parties move for summary judgment 

and the trial court grants one motion and denies the 
other, as here, we review both sides’ summary judgment 
evidence and render the judgment the trial court should 
have rendered.” 

 
91. State of Texas v. Ninety Thousand Two Hundred 

Thirty-Five Dollars and No Cents, 390 S.W.3d 289 
(Tex. 2013) 
State filed forfeiture action against both the money 

found in a vehicle during a traffic stop and the vehicle 
itself. Defendant filed a traditional motion for summary 
judgment; the state offered no evidence in response. The 
Court ruled that the defendant’s affidavit did not con-
clusively prove that the officers did not have a 
reasonable belief that the property had a substantial 
connection to illegal activity. 
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“We review a grant of summary judgment de novo. 
When the trial court does not specify the grounds for its 
ruling, a summary judgment will be affirmed if any of 
the grounds advanced by the motion are meritorious. A 
party moving for traditional summary judgment has the 
burden to prove that there is no genuine issue of material 
fact and it is entitled to judgment as a matter of law. The 
nonmovant has no burden to respond to or present 
evidence regarding the motion until the movant has 
carried its burden to conclusively establish the cause of 
action or defense on which its motion is based.” 

In a summary judgment, “[o]nly if Bueno con-
clusively proved that none of the officers had such a 
belief would the burden shift to the State to respond and 
raise a material fact question about whether they did.” 
Here, his affidavit did not. 

Here, defendant’s affidavit “was insufficient to 
support summary judgment. . . .” Even if it could, “the 
affidavit wholly fails to address whether the officers had 
a reasonable belief that the property had or would have 
a substantial connection with illegal activity. . . .” It 
“certainly does not conclusively prove that none of them 
did.” 

 
92. Buck, et al. v. Palmer, 381 S.W.3d 525 (Tex. 2012) 

Suit over whether one partner earlier dissolved a 
partnership or instead retained an interest in it. Cross 
motions for summary judgment were filed, in which one 
partner asserted the other dissolved the partnership by a 
letter expressing his desire not to embark in any land 
development. The Court reversed the summary judg-
ment, ruling “that statements expressing an intent to 
dissolve a partnership at some future time do not 
necessarily constitute an immediate dissolution of the 
partnership as a matter of law,” and that other evidence 
raised a fact issue about whether the partner intended to 
dissolve the partnership. 

“We review a trial court’s grant of summary 
judgment de novo. We must determine whether there is 
more than a scintilla of probative evidence raising 
genuine issues of material fact. We must review the 
record ‘in the light most favorable to the nonmovant, 
indulging every reasonable inference and resolving any 
doubts against the motion.’ Undisputed evidence may 
be conclusive of the absence of a material fact issue, but 
only if reasonable people could not differ in their 
conclusions as to that evidence.” 

 
93. City of Denton v. Paper, 376 S.W.3d 762 (Tex. 

2012) 
Cyclist was injured when she hit a several-inch 

depression in the middle of the street where the city had 
performed work the week before. The trial court denied 
city’s motion for summary judgment. Because this 
appeal arose from “a motion for summary judgment, we 
examine the evidence in the light most favorable to the 

nonmovant.” 
 

94. Freedom Communications, Inc. v. Coronado, et al., 
372 S.W.3d 621 (Tex. 2012) 
Media defendant filed an interlocutory appeal of a 

denial of motion for summary judgment. The Court 
ruled that there was no appellate jurisdiction because the 
trial judge’s order was void. 

“TEX. CIV. PRAC. & REM. CODE § 51.014(a)(6) . . . 
[permits] an appeal from an interlocutory order that 
denies a motion for summary judgment based upon a 
claim against a member of the electronic or print media 
arising under the free speech clause of the First 
Amendment to the United States Constitution or 
Article I, Section 8, of the Texas Constitution.” 

 
95. The Mansions in the Forest, L.P., et al. v. 

Montgomery County, Texas, 365 S.W.3d 314 (Tex. 
2012) 
County condemned property, and landowners 

objected to commissioners’ valuation. In response to 
county’s motion for summary judgment, landowners 
filed a purported affidavit from a vice president setting 
a higher value. But the affidavit lacked a jurat and 
lacked a statement that it was sworn. The Court ruled 
that the document did not qualify as an affidavit. 
“[N]either the Government Code nor Rule 166a(f) 
requires an affidavit to contain a jurat,” but if not, there 
must be proof it “was sworn to by the affiant.” However, 
the county did not preserve error by objecting in the trial 
court. 

A jurat is “clause stating that a writing was sworn 
to before an authorized officer.” “The Government 
Code defines ‘affidavit’ as ‘a statement in writing of a 
fact or facts signed by the party making it, sworn to 
before an officer authorized to administer oaths, and 
officially certified to by the officer under his seal of 
office.’ . . . When an affidavit meets the Government 
Code’s requirements, it may be presented as summary 
judgment evidence if it complies with Texas Rule of 
Civil Procedure 166a(f). . . . When a written statement 
does not meet this basic definition, however, it is ‘no 
affidavit at all.’”  

“While the Government Code requires that an 
affidavit be sworn to, it does not require a jurat. . . . 
Similarly, Rule 166a(f) does not require that an affidavit 
used as evidence in a summary judgment proceeding 
contain an officer’s attestation to the affiant’s oath. . . . 
Normally, an affiant includes a jurat to prove that the 
written statement was made under oath before an 
authorized officer. When a purported affidavit lacks a 
jurat, other evidence must show that it was sworn to 
before an authorized officer and thus satisfies the 
Government Code’s definition of ‘affidavit.’” 

Here, the affidavit lacked a jurat and “any 
indication that the purported affidavit was ever sworn 
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to. . . .” So, it is not an affidavit. 
“When a purported affidavit lacks a jurat and a 

litigant fails to provide extrinsic evidence to show that 
it was sworn to before an authorized officer, the 
opposing party must object to this error, thereby giving 
the litigant a chance to correct the error.” 

 
96. Federal Deposit Insurance Corp. v. Lenk, 361 

S.W.3d 602 (Tex. 2012) 
Original depositor of bank died. After a criminal 

forged letters of administration and emptied account, 
bank closed it. Later, Lenk was duly appointed 
administratrix. Almost two years later, she demanded 
that bank deliver the funds. When it did not, she sued (in 
a suit like that in Jefferson State Bank). The court of 
appeals reversed a summary judgment for the bank. The 
Court ruled that, unlike in Jefferson State Bank, the bank 
did not preserve affirmative defenses, such as the statute 
of repose. 

The bank did not raise the statute of repose at the 
trial court. “It is settled that ‘[a] court cannot grant 
summary judgment on grounds that were not pre-
sented.’” 

“‘When a defendant moves for summary judgment 
based on an affirmative defense, such as the statute of 
repose, the defendant, as movant, bears the burden of 
proving each essential element of that defense.’” 

“‘When both parties move for partial summary 
judgment on the same issues and the trial court grants 
one motion and denies the other, as here, the reviewing 
court considers the summary judgment evidence pres-
ented by both sides, determines all questions presented, 
and if the reviewing court determines that the trial court 
erred, renders the judgment the trial court should have 
rendered.’” 

 
97. Texas Rice Land Partners, Ltd., et al. v. Denbury 

Green Pipeline-Texas, LLC, 363 S.W.3d 192 (Tex. 
2011) (rehearing denied and new opinion issued 
3/2/12) 
Company owned a CO2 reserve and wanted to build 

a pipeline to use the CO2 to inject into oil wells. When 
applying for a permit, company checked a box named 
“common carrier” for the line, and the Railroad Com-
mission issued a permit without a hearing or notice. 
Landowner opposed company’s access for condemn-
nation. The Court ruled that the permit “did not conclu-
sively establish [company’s] status as a common carrier 
and confer the power of eminent domain.” Nothing in 
the statute “bars landowners from disputing in court a 
pipeline company’s naked assertion of public use. . . .” 

See prior holding below which addressed summary 
judgment; new opinion adds that pipeline must be built 
to serve a company other than builder. 

 
98. Marsh USA, Inc. et al. v. Cook, 354 S.W.3d 764 

(Tex. 2011); amended 12/16/11 
When an executive exercised stock options, he 

signed a covenant not to compete. The Court ruled that 
the agreement was enforceable to protect goodwill. The 
court made minor changes to its opinion issued on 
6/24/11, discussed below. 

 
99. Marino v. King, 355 S.W.3d 629 (Tex. 2011) 

Employer sued former accounting employee for 
taking money. She defended herself pro se, and filed 
responses to his request for admissions a day late. She 
also contended that he sued in the wrong capacity. He 
filed a motion for summary judgment based upon the 
deemed admissions. She filed no response, but filed a 
motion to dismiss and served discovery requests upon 
him, which he partly answered. She appeared at the 
hearing and argued her position, and further claimed she 
needed his discovery responses. The trial court granted 
his motion for summary judgment; her motion for new 
trial was overruled. She never requested that the 
admissions be withdrawn (though she generically 
requested “an opportunity to correct her mistake”). The 
Court ruled that good cause existed for the withdrawal 
of the deemed admissions and the denial of the motion 
for summary judgment. 

Defendant’s “argument and pending motions 
raised a ground for continuing the summary judgment 
hearing—she needed King’s discovery—and a ground 
to deny the summary judgment—she never worked for 
King.” 

A “trial court may allow the withdrawal of a 
deemed admission upon a showing of (1) good cause 
and (2) no undue prejudice. And this same standard 
applies to a late summary judgment response.” “Good 
cause . . . ‘is established by showing the failure involved 
was an accident or mistake, not intentional or the result 
of conscious indifference.’ Undue prejudice . . . de-
pend[s] ‘on whether withdrawing an admission or filing 
a late response will delay trial or significantly hamper 
the opposing party’s ability to prepare for it.’” 

The law requires “a showing of ‘flagrant bad faith 
or callous disregard for the rules’ to substantiate a 
summary judgment based solely on deemed admis-
sions.” 

In Wheeler as here, the pro se litigant’s “confusion 
over discovery deadlines and summary judgment 
procedures was evidence of good cause, negating the 
conscious disregard or deliberate neglect required to 
support a merits preclusive sanction.” Neither was there 
“undue prejudice,” since the responses, though late, 
were filed before the summary judgment motion was 
filed.  

“Using deemed admissions as the basis for 
summary judgment therefore does not avoid the require-
ment of flagrant bad faith or callous disregard, the 
showing necessary to support a merits preclusive sanc-
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tion; it merely incorporates the requirement as an ele-
ment of the movant’s summary judgment burden.” 

 
100. Hemyari, et al. v. Stephens, et al., 355 S.W.3d 623 

(Tex. 2011) 
Limited partnership went into bankruptcy when it 

failed to pay for parcels of realty. The bankruptcy court 
entered an order that permitted foreclosure “on 
August 1.” The Court upheld a summary judgment and 
ruled among other things that the failure to list the 
limited partnerships on the signature line did not render 
the deed of trust or foreclosure sale invalid. 

“Because we review the trial court’s summary 
judgment de novo, . . . we reach those grounds [about 
the purported defects in the sale] ourselves.” 

 
101. Austin State Hospital, et al. v. Graham, 347 S.W.3d 

298 (Tex. 2011) 
Patient sued a governmental hospital and two of its 

employees in a medical malpractice claim. The hospital 
moved to dismiss under a portion of the Tort Claims Act 
which requires dismissal when suit is brought against 
the employees and the employer. After the patient 
nonsuited the hospital, the hospital and employees ob-
jected, and the trial court denied the employees’ motion 
to dismiss. The Court ruled that the employees may 
pursue an interlocutory appeal: “an employee of a 
governmental unit may take an interlocutory appeal 
from an order denying his motion to dismiss based on 
section 101.106(e)” of the TTCA. Here, if patient “dis-
puted that the Doctors were employed by the Hospital, 
a summary resolution, if possible, might require a 
motion for summary judgment.” 

 
102. Texas Rice Land Partners, Ltd., et al. v. Denbury 

Green Pipeline-Texas, LLC, 363 S.W.3d 192 (Tex. 
2011) (rehearing denied and new opinion issued 
3/2/12) 
Company owned a CO2 reserve and wanted to build 

a pipeline to use the CO2 to inject into oil wells. When 
applying for a permit, company checked a box named 
“common carrier” for the line, and the Railroad 
Commission issued a permit without a hearing or notice. 
Landowner opposed company’s access for condemn-
nation. The Court ruled that the permit “did not 
conclusively establish [company’s] status as a common 
carrier and confer the power of eminent domain.” 
Nothing in the statute “bars landowners from disputing 
in court a pipeline company’s naked assertion of public 
use. . . .”  

Company was not entitled to summary judgment 
on its common carrier status. The affidavit of its officer 
failed to indicate if company planned to use all of the 
gas for its own operations. It did not “identify any 
possible customers.” The company’s website implied 
the line would be used for private operations, which 

constituted “‘some evidence’” that the line would be 
used for private – not public – purposes. 

 
103. G & H Towing Company, et al. v. Magee, et al., 

347 S.W.3d 293 (Tex. 2011) 
Driver caused crash after leaving work in a 

personal vehicle he had borrowed from a co-worker. He 
had gone home, then to a bar, got drunk, and caused a 
fatality collision. Regarding the employer’s liability for 
the co-worker’s alleged negligent entrustment, the 
Court upheld a trial court’s summary judgment for the 
employer, since the employer cannot be liable if co-
worker who entrusted the vehicle is not liable. An issue 
arose about whether defendant had moved for summary 
judgment on that ground.  

“The purpose of a summary judgment is to ‘provide 
a method of summarily terminating a case when it 
clearly appears that only a question of law is involved 
and that there is no genuine issue of fact.’ Summary 
judgments, however, may only be granted upon grounds 
expressly asserted in the summary judgment motion. . . . 
Granting a summary judgment on a claim not addressed 
in the summary judgment motion therefore is, as a 
general rule, reversible error.” There is an exception, 
expressed two ways: “(1) when the movant has 
conclusively proved or disproved a matter (usually 
corresponding to a claim’s element or to an affirmative 
defense) that would also preclude the unaddressed claim 
as a matter of law or (2) when the unaddressed claim is 
derivative of the addressed claim, and the movant 
proved its entitlement to summary judgment on that 
addressed claim.” 

“Although a trial court errs in granting a summary 
judgment on a cause of action not expressly presented 
by written motion, we agree that the error is harmless 
when the omitted cause of action is precluded as a 
matter of law by other grounds raised in the case.” 

“When a trial court grants more relief than 
requested and, therefore, makes an otherwise partial 
summary judgment final, that judgment, although 
erroneous, is final and appealable.” 

 
104. Lancer Insurance Company v. Garcia Holiday 

Tours, et al., 345 S.W.3d 50 (Tex. 2011) 
Driver of school bus had tuberculosis and, after an 

out-of-town trip, several band members contracted the 
disease. They sued the bus company and obtained a 
judgment. The Court ruled that under the business auto 
policy, “communicable diseases are not an insured risk,” 
and therefore the bus company’s policy did not provide 
coverage. This appeal was taken from rulings upon 
motions for summary judgment. 

Regarding the duty to defend (rather than to in-
demnify), the trial court denied the carrier’s motion for 
summary judgment. “The denial of summary judgment 
is an interlocutory order over which an appellate court 
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typically lacks jurisdiction absent some special statutory 
grant.” “The duty to defend is owed to insureds, not to 
third-party judgment creditors of the insureds.” So, the 
passengers could not move for summary judgment on 
that issue because they did not have a “justiciable in-
terest” in the carrier’s failure to defend. 

“When opposing parties file counter motions for 
summary judgment and the trial court grants one motion 
and denies the other, the appellate court has jurisdiction 
to determine all questions presented in the opposing 
motions and to render the judgment the trial court should 
have rendered.” 

 
105. Marsh USA, Inc. et al. v. Cook, 354 S.W.3d 764 

(Tex. 2011); amended 12/16/11 
When an executive exercised stock options, he 

signed a covenant not to compete. The Court ruled that 
the agreement was enforceable to protect goodwill, 
under its construction of the statute. “We review de 
novo issues of statutory construction and application of 
the law to undisputed facts in summary judgments.” 

 
106. Roccaforte v. Jefferson County, 341 S.W.3d 919 

(Tex. 2011) 
Deputy constable sued county and constable for 

wrongful termination. County claimed deputy did not 
provide post-suit notice required by TEX. LOC. GOV’T 
CODE § 89.0041. Trial court indicated it would grant 
county’s motion to dismiss, but did not sever. Deputy 
began an interlocutory appeal, which could have stayed 
proceedings, but the case against the constable pro-
ceeded to trial, after which the trial judge entered a JNOV 
on some issues for constable and included a Mother 
Hubbard clause. Deputy and constable appealed. The 
Court ruled that the judgment was voidable, not void, 
that deputy’s appeal included the claim of error con-
cerning post-suit notice to the county, which was 
interlocutory order was not rendered moot by the final 
judgment. 

Footnote 9: A “party may not, after trial and an 
unfavorable judgment, prevail on a complaint that the 
party’s summary judgment motion should have been 
granted. . . .” 

 
107. Carreras v. Marroquin, et al., 339 S.W.3d 68 (Tex. 

2011) 
In a wrongful death medical malpractice case, 

parents sent doctor notice of their claim two days before 
expiration of two-year statute of limitations, but did not 
provide a medical authorization compliant with Chapter 
74. Months later, they provided a HIPAA authorization, 
which was still not compliant with Chapter 74. 
Defendant sought and received an abatement, and plain-
tiffs ultimately provided an authorization compliant 
with Chapter 74. After the trial court denied defendant’s 
motion for summary judgment based upon limitations, 

the defendant pursued an interlocutory appeal. The 
Court reversed, ruling that an authorization form in 
compliance with Chapter 74 must accompany pre-suit 
notice in order to toll limitations. 

“We review issues of statutory construction and 
summary judgments de novo.” 

“The [trial] court issued a written order for 
interlocutory appeal, and Dr. Carreras appealed. See 
TEX. CIV. PRAC. & REM. CODE § 51.014(d).” Ac-
cordingly, “[t]his is an interlocutory appeal certified by 
the trial court after denial of a motion for summary 
judgment.” 

 
108. Gilbert Texas Construction, L.P. v. Underwriters 

at Lloyd’s London, 327 S.W.3d 118 (Tex. 2010) 
Gilbert was a general contractor with Dallas when 

it was building DART. During heavy rains, a neighboring 
property was damaged. After the property owner sued 
Gilbert, Dallas, and others, the CGL carrier reserved its 
rights. Later, the trial court granted summary judgment 
on all theories other than breach of contract, and then 
Gilbert settled. In a coverage suit, the carrier claimed 
that a policy exclusion for liability under contracts 
excluded coverage, and that an exception to the ex-
clusion for tort liability did not bring the claim back into 
coverage. The Court agreed. 

“When both sides move for summary judgment . . . 
and the trial court grants one motion and denies the 
other, reviewing courts consider both sides’ summary-
judgment evidence, determine all questions presented, 
and render the judgment the trial court should have 
rendered.” 

 
109. Exxon Corporation and Exxon Texas, Inc. v. 

Emerald Oil & Gas Company, L.C., 331 S.W.3d 
419 (Tex. 2010) 
Emerald, a subsequent mineral lessee, sued Exxon, 

a prior mineral lessee, alleging misconduct and statutory 
violations when Exxon earlier plugged certain wells. 
The trial court had granted a summary judgment for 
Exxon. “We now review the trial court’s summary 
judgment de novo.” Based upon that, the Court ruled 
that “section 85.321 [of the Natural Resources Code] 
creates a private cause of action [but that it] does not 
extend to subsequent lessees.”  

 
110. Robinson, et al. v. Crown Cork & Seal Co., Inc., 

335 S.W.3d 126 (Tex. 2010) 
Defendant Crown Cork was a successor to a 

company which made asbestos insulation. Plaintiff 
Robinson developed mesothelioma and sued 21 
companies, including defendant. While the case was 
pending, the trial court granted a summary judgment for 
plaintiff on successor liability, but then the legislature 
passed a law limiting successor liability. Defendant filed 
another summary judgment on that issue, which was 
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granted; plaintiff died shortly thereafter. The Court 
ruled that the law was an unconstitutional retroactive 
law as to plaintiff’s common law rights.  

“The . . . summary judgment [against Robinson’s 
widow] was nevertheless final because Robinson’s 
statutory [wrongful death and survival] claims are 
wholly derivative of John’s common-law claims, and 
the adjudication of the latter effectively disposed of the 
former.” 

 
111. Mid-Continent Casualty Company v. Global 

Enercom Management, Inc., 323 S.W.3d 151 (Tex. 
2010) 
Global, which maintains a communications tower, 

sent a written contract for repair work to All States; it 
signed the contract and then returned it to Global. The 
contract required All States to provide insurance for 
Global. After three workers were killed when their boss 
attempted to hoist them up the tower by using a pick-up 
to pull a rope attached to a pulley and the rope broke, 
Global signed the contract. The carrier denied coverage 
because of the “auto use” exclusion and the “sub-
sequent-to-execution” exclusion. Both sides filed 
motions for summary judgment. The Court rendered 
judgment that the “auto use” exclusion applied but that 
the “subsequent-to-execution” exclusion did not. 

“When both parties move for summary judgment 
and the trial court grants one motion and denies the 
other, the reviewing court should review the summary 
judgment evidence presented by both sides, determine 
all questions presented, and render the judgment the trial 
court should have rendered.” 

 
112. Jefferson State Bank v. Lenk, et al., 323 S.W.3d 

146 (Tex. 2010) 
Decedent had money in an account at the bank. 

After his death, it took almost two years for an 
administrator to be appointed, and then 21 months after 
that for suit to be filed seeking to recover money 
fraudulently withdrawn from the account. After both 
parties had moved for summary judgment, the Court 
ruled that, even though the bank had held rather than 
mailed the bank statements, the six months in which to 
contest the unauthorized transactions began to run upon 
the appointment of the administrator and therefore had 
expired long before suit was brought. 

“When both sides move for summary judgment, 
and the trial court grants one motion and denies the 
other, ‘reviewing courts consider both sides’ summary-
judgment evidence, determine all questions presented, 
and render the judgment the trial court should have 
rendered.’” 

 
113. State Farm Lloyds, et al. v. Page, 315 S.W.3d 525 

(Tex. 2010) 
Homeowner discovered mold and water damage to 

her house and some personal property that resulted from 
leaks in the plumbing. Homeowner sued carrier for 
breach of the insurance contract, statutory damages, and 
bad faith. After the trial court granted the carrier’s 
motion for summary judgment, the Court ruled that “the 
policy covers mold damage to personal property but not 
to the dwelling.” In addition, the bad faith claim related 
to the failure to pay the damage to the house did not 
survive, but the claim related to the failure to pay the 
damage to the personal property did. The carrier did not 
properly preserve error regarding its no-evidence 
motion for summary judgment, but the homeowner had 
preserved error in her response. 

State Farm initially filed “both traditional and no-
evidence” motions for summary judgment. After they 
were denied, the Fiess decision was issued, and State 
Farm moved for reconsideration, but its motion “did not 
reurge its no-evidence challenge. . . . Summary judg-
ment may not be affirmed on appeal on a ground not 
presented to the trial court in the motion. Because State 
Farm’s motion for reconsideration was limited to the 
coverage issue, the points pertaining to State Farm’s no-
evidence motion were not properly before the court of 
appeals and we do not address them.” 

The homeowner, however, had “sufficiently chal-
lenged the trial court’s summary judgment in Strachan’s 
favor in both her summary judgment response and her 
appellate briefing.” So, the error she raised on appeal 
was preserved. 

 
114. Gilbert Texas Construction, L.P. v. Underwriters 

at Lloyd’s London, 327 S.W.3d 118 (Tex. 2010) 
(6/4/10) (opinion withdrawn, new opinion issued 
on 12/17/10) 
Contractor working on a government contract was 

sued after runoff from heavy rains flooded neighboring 
businesses. All tort claims were disposed of by summary 
judgment, but contract claims were asserted because the 
contractor’s contract with the government required it to 
protect adjacent property. After that case settled, the 
contractor sued its insurer for its failure to indemnify 
under a CGL policy. The parties filed cross-motions for 
summary judgment.  

“When both sides move for summary judgment, as 
they did here, and the trial court grants one motion and 
denies the other, reviewing courts consider both sides’ 
summary-judgment evidence, determine all questions 
presented, and render the judgment the trial court should 
have rendered.” 

 
115. The Travelers Insurance Company v. Joachim, 315 

S.W.3d 860 (Tex. 2010) 
In an underinsured motorist case, plaintiff’s lawyer 

filed a non-suit “without prejudice” against the carrier at 
a time when no motions were pending. Months later, the 
trial court dismissed the case “with prejudice” for want 
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of prosecution. The lawyer said that he never received 
notice. But when he refiled the case, the defense moved 
for summary judgment based upon res judicata. The 
Court ruled that the trial court’s erroneous order of 
dismissal was “voidable, not void,” so that it became a 
“final determination” of the case “for the purposes of res 
judicata.” 

“We review a trial court’s summary judgment de 
novo.” 

 
116. Frost National Bank, et al. v. Fernandez, 315 

S.W.3d 494 (Tex. 2010) 
Plaintiff, who contended that she was an out-of-

wedlock daughter of a deceased wealthy landowner, 
brought a series of several lawsuits (see Wills, Estates, 
Probate, and Trusts) in probate court and district court, 
many decades after his will was probated, seeking to 
enforce her inheritance rights. In this particular case, the 
Court, after outlining the complicated procedural 
history, sustained the summary judgment issued by the 
district court. 

“Fernandez’s pleadings and her direct attack on a 
previous judgment vested the district court with subject 
matter jurisdiction. Moreover, the Texas Probate Code 
does not authorize a probate court to exercise juris-
diction over heirship claims when an estate has been 
closed for decades and the decedent did not die in-
testate.”  

“‘Whether a pleader has alleged facts that affirma-
tively demonstrate a trial court’s subject matter juris-
diction is a question of law reviewed de novo.’” 

“Fernandez’s pleading of facts supportive of 
standing vested the district court with subject matter 
jurisdiction. . . . It has long been the rule that a plain-
tiff’s good faith allegations are used to determine the 
trial court’s jurisdiction. A court may presume the truth 
of allegations supportive of standing to determine 
standing and dispose of litigation through summary 
judgment.” 

“We review a trial court’s grant of summary 
judgment de novo. A defendant who conclusively ne-
gates at least one of the essential elements of a cause of 
action or conclusively establishes an affirmative defense 
is entitled to summary judgment.” 

 
117. In re United Services Automobile Association, 307 

S.W.3d 299 (Tex. 2010) 
Plaintiff sued his employer for illegal discrimi-

nation in county court at law. He filed an amended 
petition seeking damages of $1.6M. After a judgment of 
just over $1M, the employer appealed. The Court 
reversed, holding that the county court did not have 
jurisdiction since the amount in controversy sought at 
the time plaintiff filed suit exceeded $100K. Within 60 
days, plaintiff filed suit in district court, based upon a 
statute which tolls limitations in the event a case is 

dismissed for want of jurisdiction. The trial court denied 
the employer’s motion for summary judgment based, 
inter alia, on plaintiff’s “intentional disregard of proper 
jurisdiction.” The Court then granted the employer’s 
petition for mandamus because “we conclude that” the 
plaintiff “intentionally disregarded the jurisdictional 
limits. . . .” 

“We also consider the consequences that result 
from [a particular statutory] interpretation. A judgment 
is void if rendered by a court without subject matter 
jurisdiction. If TCHRA’s limitations period were juris-
dictional, trial courts that have denied summary judg-
ment motions based on the failure to satisfy that require-
ment would forever have their judgments open to 
reconsideration. Conversely, those courts that granted 
such motions would have had no power to do so, nor 
would appellate courts have had the power to affirm the 
judgments.” 

“Once an adverse party has moved for relief under 
the ‘intentional disregard’ provision, the nonmovant 
must show that he did not intentionally disregard proper 
jurisdiction when filing the case. As it is the nonmovant 
who has this information, he should bear the burden of 
producing it. Cf. Brown v. Shores, 77 S.W.3d 884, 889 
(Tex. 2002) (Brister, J., concurring) (noting that, be-
cause ‘diligent-service question focuses almost entirely 
on the efforts and thoughts of plaintiff’s counsel, so the 
initial burden of presenting evidence should rest there, 
too’; ‘[o]therwise, every one of these numerous cases 
will begin with the defendant sending a notice to depose 
plaintiff’s counsel and a subpoena for all files’).” 

“[A]lthough ‘mandamus is generally unavailable 
when a trial court denies summary judgment, no matter 
how meritorious the motion,’ that rule is based in part 
on the fact that ‘trying a case in which summary 
judgment would have been appropriate does not mean 
the case will have to be tried twice’—a justification not 
applicable here. USAA has already endured one trial in a 
forum that lacked jurisdiction (and then a subsequent 
appeal to the court of appeals and this Court) and is 
facing a second trial on a claim that we have just held to 
be barred by limitations. Two wasted trials are not ‘[t]he 
most efficient use of the state’s judicial resources.’” 

 
118. City of Waco v. Kelley, 309 S.W.3d 536 (Tex. 

2010) 
An assistant police chief of Waco was indefinitely 

suspended after an arrest for DWI. He appealed the sus-
pension to a hearing examiner who found the charges 
true, but reduced his suspension to 180 days, reinstated 
him at a reduced rank, and awarded him his lost wages 
and attorney’s fees. The Court held that the hearing 
examiner “exceeded his jurisdiction in part” and 
remanded the case. 

“‘We review the trial court’s summary judgment de 
novo.’” 
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