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I. INTRODUCTION  
 
It is an honor and privilege to present the “Texas 

Supreme Court Update” to the State Bar of Texas’ 
Advanced Personal Injury Law Course 2022. 

 
 Abstract 

 
This article provides you with an analysis of every 

opinion issued by the Texas Supreme Court from 
January 1, 2021 up to May 31, 2022. This includes, for 
instance, substantive law, discovery, pleadings, and 
evidentiary points. 

 
 Form  

 
Quotations and Italics. In each section, cases are 

listed from latest to earliest. To preserve space, 
footnotes and most internal citations have been omitted; 
a few were retained to provide precision or controlling 
references. Also, within quotations, the paragraph 
structure from the original opinion has occasionally 
been eliminated. Further, to promote clarity, in some 
instances I have quoted passages in a sequence different 
from how they appear in the opinions. Additionally, 
sometimes quoted material has included quotations of 
quotations: in that event, I have used double quotation 
marks initially, followed by single quotation marks 
thereafter, but I have provided no further indication of 
embedded quotations. Finally, all italics are original. 
References to Black’s Law Dictionary have been 
italicized. 

Citations. Standard citations of the cases were 
given when the information was available. However, at 
the time this paper was submitted, volume and page 
numbers in the Southwestern Reporter for many of the 
opinions had not yet been assigned.  
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II. ATTORNEYS’ ISSUES 

 
A. Attorney’s Fees 
 
1. Builder Recovery Services, LLC v. Town of 

Westlake, ___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
Footnote 10: “‘Where the extent to which a party 

prevailed has changed on appeal, our practice has been 
to remand the issue of attorney fees to the trial court for 
reconsideration of what is equitable and just.’” 
 
2. Transcor Astra Group, S.A. v.  Petrobras America, 

Inc., ___ S.W.3d ___ (Tex. 2022) (4/29/22) 
 
In this suit based upon allegations of a fraudulently 

obtained settlement agreement, the defendant was 
entitled to attorney’s fees on its declaratory judgment 
action. 

“We review [TEX. CIV. PRAC. & REM. CODE 
§ 37.009 attorneys’ fee] awards under an abuse-of-
discretion standard.” 

Astra’s counterclaim did not simply mirror 
Petrobas’s case; rather it “sought additional relief in the 
form of a declaration that the settlement agreement bars 
the separate arbitration proceeding as well as 
Petrobras’s claims in this lawsuit.” 

The “duty to segregate between recoverable and 
nonrecoverable attorney’s fees does not apply when the 
services for which the fees are incurred ‘advance both a 
recoverable and unrecoverable claim,’ such that the 
‘fees are so intertwined that they need not be 
segregated.’” Here, “the trial court did not abuse its 
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discretion by finding that any work completed to 
achieve those goals [i.e., that the settlement agreement 
was valid] was sufficiently intertwined to negate any 
need for the fees to be segregated further.” 

Moreover, by “asserting claims it had agreed never 
to assert, Petrobras broke the promise it made in the 
settlement agreement and caused Astra to incur 
substantial fees and costs to enforce that promise.” 
 
3. Columbia Valley Healthcare System, L.P. v. 

A.M.A., ___ S.W.3d ___ (Tex. 2022) (4/22/22) 
 
Medical malpractice case in which damages for 

future medical treatment were awarded necessitating, 
when requested, periodic payments. The Supreme Court 
affirmed that, when determining the lump sum 
payments, attorney’s fees can be considered. Footnote 
8: “The periodic-payments statute authorizes the 
plaintiff to pay fees from the award, see TEX. CIV. PRAC. 
& REM. CODE § 74.507, and the trial court did not err by 
authorizing the payment of such attorney’s fees. The 
statute requires the trial court to reduce the total amount 
of periodic payments to net present value to facilitate 
computing any attorney’s fees obligation.” 

 
4. Sunchase IV Homeowners Ass’n v. Atkinson, 643 

S.W.3d 420 (Tex. 2022) 
 
A unit owner sues his condominium association for 

a number of contract and tort claims. The association 
counterclaims for attorney’s fees under TEX. PROP. 
CODE § 82.161(b), which provides for recovery of 
attorney’s fees by the “‘prevailing party in an action to 
enforce the declaration, bylaws, or rules’” of a 
condominium association. The trial court ultimately 
enters a take nothing judgment on all the owner’s claims 
and awards attorney’s fees to the association. 

In a per curiam opinion, the Supreme Court agrees 
with the trial court that the association was the 
“prevailing party” under the rule announced in 
Rohrmoos Venture v. UTSW DVA Healthcare, LLP, 578 
S.W.3d 469 (Tex. 2019) , under which a “‘defendant can 
obtain actual and meaningful relief, materially altering 
the parties’ legal relationship,’” and thus become the 
“prevailing party” under a contractual or statutory fee 
shifting provision, “‘by defending against a claim and 
securing a take-nothing judgment on the main issue.’” 
 
5. Landry’s, Inc. v. Animal Legal Defense Fund, 631 

S.W.3d 40 (Tex. 2021) 
 
After lawyers from the Animal Legal Defense 

Fund (ALDF) publicized an allegedly defamatory notice 
letter they sent to advise Landry’s they intended to sue 
it, Landry’s sued the ALDF and lawyers. The defendants 
filed a motion to dismiss under TEX. CIV. PRAC. & REM. 
CODE, ch. 27, and asserted they were protected by the 
judicial-proceedings privilege and attorney immunity. 
The Supreme Court disagreed: “Attorneys who make 
such statements outside a judicial proceeding have many 
potential defenses to defamation liability, but the 
judicial-proceedings privilege and attorney immunity 
are not among them.” 

“An attorney who repeats his client’s allegations to 
the media or the public for publicity purposes is not 
acting in the unique, lawyerly capacity to which Texas 
law affords . . . immunity.” 

The Court reviews “‘de novo the court of appeals’ 
determination[] that the parties met or failed to meet 
their burdens of proof under’” TEX. CIV. PRAC. & REM. 
CODE § 27.005. The Court reviews de novo “‘whether a 
nonmovant has presented clear and specific evidence 
establishing a prima facie case for each essential 
element of the challenged claims.’ A prima facie case 
‘refers to evidence sufficient as a matter of law to 
establish a given fact if it is not rebutted or 
contradicted.’” 

“The ‘judicial-proceedings privilege’ and ‘attorney 
immunity’ are ‘independent [defenses] serving 
independent purposes.’”  

Under the judicial-proceedings privilege, 
‘[c]ommunications in the due course of a judicial 
proceeding will not serve as the basis of a civil action 
for libel or slander, regardless of the negligence or 
malice with which they are made.’ The ‘due course of a 
judicial proceeding’ may include communications ‘in 
serious contemplation of such a proceeding.’” This 
“privilege prohibits ‘any tort litigation based on the 
content of the communication’ at issue.” Further, this 
privilege is “absolute,” covering all statements made in 
judicial proceedings. The privilege “can also include 
statements made ‘preliminary to a proposed judicial 
proceeding.’” It can also extend to communications with 
“quasi-judicial” bodies. 

Attorney immunity is not merely a lawyer’s 
judicial immunity. It “is a ‘comprehensive affirmative 
defense protecting attorneys from liability to non-
clients.’  [Its basis is] . . . that ‘attorneys are authorized 
to practice their profession, to advise their clients and 
interpose any defense or supposed defense, without 
making themselves liable for damages.’ Attorney 
immunity is ‘intended to ensure ‘loyal, faithful, and 
aggressive representation by attorneys employed as 
advocates.’’ [Under attorney immunity,] . . . otherwise 
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wrongful conduct by an attorney ‘is not actionable if it 
is part of the discharge of the lawyer’s duties in 
representing his or her client.’ . . . [A]ttorney immunity 
generally applies when attorneys act in the uniquely 
lawyerly capacity of one who possesses ‘the office, 
professional training, skill, and authority of an 
attorney.’” But, “‘attorneys are not protected from 
liability to non-clients for their actions when they do not 
qualify as ‘the kind of conduct in which an attorney 
engages when discharging his duties to his client.’’” 
This immunity “will not protect a lawyer when his ‘acts 
are entirely foreign to the duties of an attorney.’” 

The judicial-proceeding privilege does not protect 
press releases, publicity, and statements to the media 
which “by definition, are not made within a judicial 
proceeding.” 

During the pre-suit stage, “the privilege protects 
communications that are themselves preparatory to the 
lawsuit.” This does not include publicity statements. To 
be privileged, a “statement itself must bear ‘some 
relation to a proceeding.’” 

Statements can lose their privilege when repeated 
outside of the context that provides the privilege. 
Footnote 6: “‘The client waives the attorney-client 
privilege if he discloses or consents to the disclosure of 
any significant part of the privileged matter, unless such 
disclosure itself is privileged.’” 

Here, the statements in the Notice Letter lost their 
privileged status when defendants repeated them to the 
media. 

Attorney immunity not only includes statements, 
but “more broadly [includes] ‘actions’ and ‘conduct’ 
engaged in by attorneys for their clients pursuant to” 
their duties. While lawyers draft Notice Letters, anyone 
can publicize them: “attorney immunity does not apply 
to an activity simply because attorneys often engage in 
that activity.” 

Regarding causation, Landry’s failed to make a 
prima facie case that its damages “‘were caused by the 
defendants’ disparaging statements rather than by other 
‘recent’ publicity and controversy regarding the way in 
which Landry’s treated the tigers.’” 

Business disparagement requires “proof of ‘special 
damages to the plaintiff.’” 

A “claim for tortious interference with prospective 
business relations requires proof the ‘plaintiff suffered 
actual damage or loss.’” 

Landry’s had the burden to prove by “clear and 
specific evidence” a prima facie case, including 
damages. TEX. CIV. PRAC. & REM. CODE § 27.005(c). 
“Clear and specific evidence” means the “‘plaintiff must 
provide enough detail to show the factual basis for its 

claim.’” Here. Landry’s failed to prove the requisite 
causal connection with the defendant’s statements. “A 
‘jury cannot reasonably infer that defamation caused [ ] 
cancellations when the cancellations could have 
occurred for any number of reasons.’” 

“Because Landry’s alleges the defendants’ 
statements amounted to defamation per se, a showing of 
economic damages caused by the statements is not an 
essential element of the claim. ‘Defamation per se refers 
to statements that are so obviously harmful that general 
damages may be presumed.’” 

 
6. Allstate Insurance Co. v. Irwin, 627 S.W.3d 263 

(Tex. 2021) 
 
Motorist settled with the tortfeasor and then sued 

his carrier under TEX. CIV. PRAC. & REM. CODE, ch. 37 
for a declaration that he was entitled to full benefits 
under the UIM coverage of his policy, and he sought 
attorney’s fees. The trial court declared his right to the 
benefits and awarded attorney’s fees. The Supreme 
Court affirmed. “When such a controversy exists, and a 
declaration of the parties’ rights will terminate the 
controversy between the parties or otherwise serve a 
useful purpose, the remedy [of a declaratory judgment] 
is available to the court. . . . Part of the remedy it affords 
is a discretionary award of reasonable attorney’s fees 
when equitable and just.” 

If the plaintiff does not obtain a judgment against a 
tortfeasor, he may sue his UIM carrier. A declaratory 
judgment suit under TEX. CIV. PRAC. & REM. CODE 
§§ 37.001–37.011 “can be used for this purpose.” Under 
Brainard, an insured could not recover attorney’s fees 
under TEX. CIV. PRAC. & REM. CODE, ch. 38 because 
the breach did not occur until after the conditions 
precedent were met, including obtaining a judgment. 

A party cannot use TEX. CIV. PRAC. & REM. CODE, 
ch. 37 as a means to obtain attorney’s fees not otherwise 
recoverable. So, a declaratory judgment must do more 
than “‘duplicate the issues’ for which fees are 
unavailable.” 

Courts may declare the rights and legal relations of 
parties, regardless of whether further relief could be 
claimed. TEX. CIV. PRAC. & REM. CODE § 37.004(a).  

In a declaratory judgment action, the court may 
award attorney’s fees that “‘are equitable and just.’” 
TEX. CIV. PRAC. & REM. CODE § 37.009. Because this 
is committed to the trial court’s discretion, it is reviewed 
for abuse of discretion.  

Since this case is not “a disguised breach-of-
contract claim,” fees are available regardless of TEX. 
CIV. PRAC. & REM. CODE, ch. 38; it does not apply. This 
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does not violate the “American Rule.” “Texas courts 
have long required parties to bear their own attorney’s 
fees under the American Rule by ‘prohibiting fee 
awards unless specifically provided by contract or 
statute.’ Because Chapter 37 provides for the award of 
attorney’s fees,” the award of fees “is not erroneous.” 

 
7. Rogers v. Bagley, 623 S.W.3d 343 (Tex. 2021) 

 
The Supreme Court determined that the case 

constituted a claim under TEX. CIV. PRAC. & REM. 
CODE, ch. 74, and that plaintiff failed to provide an 
expert report.  

“‘Absent a mandatory statute, a trial court’s 
jurisdiction to render a judgment for attorney’s fees 
must be invoked by pleadings. . . .’” Under the TMLA, 
attorney’s fees are mandatory upon dismissing a case for 
failure to supply an expert report. 

 
8. Farmers Group, Inc. v. Geter, 620 S.W.3d 702 

(Tex. 2021) 
 
Carrier refused to renew a certain type of 

homeowner’s policy statewide due to statewide losses 
from mold. Class action in Beaumont asserted that, 
under the policy, carrier was required to renew. In 
addition, attorneys from similar, earlier suit in Austin 
intervened to seek fees for the benefit the class received 
from their work in the Austin suit. Trial court struck the 
intervention, and upon cross motions for summary 
judgment, interpreted the policy in favor of the class. 
The Supreme Court ruled that it was not an abuse of 
discretion to strike the intervention, but that the carrier’s 
interpretation of the relevant policy renewal provision 
was correct, and reversed. 

“The Declaratory Judgment Act permits an award 
of ‘reasonable and necessary’ costs and attorney fees ‘as 
are equitable and just.’ TEX. CIV. PRAC. & REM. CODE 
§ 37.009.” Since the plaintiffs’ victory was reversed, 
they have “not prevailed in any regard and have 
obtained no favorable results. On remand, ‘the degree of 
success obtained’ should, as always, be ‘the most 
critical factor in determining reasonableness of a fee 
award.’” 

Here, because the Court reversed a finding for the 
plaintiffs, the arguments of the lawyers who intervened 
for their fees “fail[ed] as a matter of law.” And, “success 
on the merits is the most important factor in determining 
fees.”  

Moreover, striking the intervention seeking 
attorneys’ fees was justified by the lengthy delay before 
the attorneys intervened for their fees. “In a case where 

the would-be intervenor is ‘virtually represented,’ such 
as a class action, a lack of timeliness in intervening can 
justify striking the intervention. In evaluating timeliness 
in this context, the court may consider ‘the existence of 
unusual circumstances militating either for or against a 
determination that the application is timely.’” Footnote 
12: “In evaluating delay in this context, the court may 
consider prejudice to the existing parties of allowing the 
intervention.” 

In addition, to evaluate the fee request, the trial 
court in Beaumont would have to conduct a lengthy 
investigation into the attorneys’ actions in the earlier, 
complex suit in Austin. Thus, striking the intervention 
was not an abuse of discretion. 

 
9. Eagle Oil & Gas Co. v. TRO-X, L.P., 619 S.W.3d 

699 (Tex. 2021) 
 
The trial court rendered summary judgment for the 

defendant in a declaratory judgment action and awards 
attorney’s fees under TEX. CIV. PRAC. & REM. CODE 
§ 37.009, which authorized the court “to ‘award costs 
and reasonable and necessary attorney’s fees as are 
equitable and just’ in a declaratory judgment action.” 
The plaintiff appeals the summary judgment only as to 
one of the four declarations it sought. 

The Supreme Court reversed the trial court’s 
summary judgment on its merits, and also reversed and 
remanded the attorney’s fee award. The Court rejected 
the defendant’s argument that the award should be 
affirmed because the plaintiff did not appeal all of the 
grounds for the summary judgment, because the 
Supreme Court agreed “with the court of appeals’ 
reversal of summary judgment on the declaration that 
[the plaintiff] did appeal.” “Whether an award of 
attorney’s fees remains ‘equitable and just’ in light of 
any unappealed rulings is a matter for the trial court to 
address on remand.” 
 

 Attorney Ad Litem and Guardian Ad Litem 
 

1. In the Guardianship of Fairley, ___ S.W.3d ___ 
(Tex. 2022) (3/4/22) 
 
Daughter of ward and wife (later, widow) of ward 

fought over appointment of wife to be his guardian, 
specifically including the methods by which he was 
served with citation. The Supreme Court ruled that the 
probate court acquired subject-matter jurisdiction when 
wife filed her application for appointment; and further 
that defects in the service of citation did not defeat 
personal jurisdiction because ward entered a general 
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appearance through his attorney ad litem. 
A party may consent to personal jurisdiction by 

entering a general appearance, which may be done 
individually or through an attorney. TEX. R. CIV. P. 120. 
This “cures any defect in the method of serving that 
party.” 

The probate court appointed an attorney ad litem. 
TEX. EST. CODE § 1054.001 requires the “court to 
appoint an attorney ad litem for the proposed ward in a 
proceeding for the appointment of a guardian); see also 
[TEX. EST. CODE § 1002.002 (defining ‘attorney ad 
litem’ as an attorney appointed by the court ‘to represent 
and advocate on behalf of a proposed ward . . . in a 
guardianship proceeding’).” “An attorney ad litem is 
required by statute to review the application and 
relevant supporting materials; to interview the proposed 
ward before the appointment hearing; and to discuss 
with the ward, to the extent possible, the details of the 
case, the ward’s legal options, and the ward’s opinions 
regarding the necessity and scope of a guardianship.” 
TEX. EST. CODE § 1054.004. Though TEX. EST. CODE 
§ 1051.055(e) prohibits the attorney ad litem from 
waiving service of citation, here the ward was served, 
albeit improperly. TEX. R. CIV. P. 124 “provides that a 
judgment cannot be rendered unless a defendant is 
served, or upon “acceptance or waiver of process, or 
upon an appearance by the defendant.’” In this case, the 
attorney ad litem waived complaint about the method of 
service, not the fact of personal service. 
 

 Right to Attorney 
 

1. In re D.T., 625 S.W.3d 62 (Tex. 2021) 
 
After initially being found indigent and appointed 

counsel a suit by the Department of Family and 
Protective Services to terminate her parental rights, 
Mother retained new counsel about six months before 
trial. The jury found that grounds for termination exist 
and that termination was in the child’s best interest. 
Mother appealed, asserting ineffective assistance of her 
retained counsel. 

The Supreme Court held that parents in such cases 
may assert ineffective assistance of counsel even where 
counsel is retained, but held that Mother’s ineffective 
assistance claim failed here under Strickland v. 
Washington. 

The U.S. Constitution “does not require the 
appointment of counsel for parents in every parental-
termination proceeding,” but the “Texas Legislature 
chose to afford parents opposing state-initiated 
termination proceedings more protection than the 

United States Constitution demands.” TEX. FAM. CODE 
§ 171.013(a) entitles an indigent parent responding in 
opposition to such a termination suit to court-appointed 
counsel. The Texas Supreme Court held in In re M.S., 
115 S.W.3d 542 (Tex. 2003), “that the statutory right to 
appointed counsel in such cases ‘embodies the right to 
effective counsel.’” 

Since M.S., the courts of appeals have differed on 
whether this right to effective counsel extended only to 
indigent parents with court-appointed counsel. The 
Supreme Court resolved this disagreement, holding that 
“a parent who responds to a government-initiated suit 
seeking termination of the parent-child relationship may 
assert a claim for ineffective assistance of counsel on 
appeal regardless of whether the parent’s counsel was 
appointed or retainer.” 

Turning to the merits of Mother’s claim, the 
Supreme Court held that it fails. “Ineffective-assistance-
of-counsel claims in parental-termination cases, as in 
criminal cases, are governed by the United States 
Supreme Court’s two-prong test articulated in 
Strickland v. Washington,” 466 U.S. 667 (1984). This 
test “requires the following: 

“‘First, the defendant must show that counsel’s 
performance was deficient. This requires showing that 
counsel made errors so serious that counsel was not 
functioning as the ‘counsel’ guaranteed by the Sixth 
Amendment. Second, the defendant must show that the 
deficient performance prejudiced the defense. This 
requires showing that counsel’s errors were so serious 
as to deprive the defendant of a fair trial, a trial whose 
result is reliable.’” 

Here, Mother claimed that trial counsel was 
ineffective because he failed to timely file a witness list 
under local rules and failed to review the Department’s 
witness list before trial. “Neither of these claimed 
transgressions constitutes the type of gross deficiency 
required under Strickland, and neither produced the 
prejudice Strickland requires.” Mother’s claim 
accordingly failed as a matter of law, and the Supreme 
Court affirmed the trial court’s judgment. 
 

 Withdrawal of Attorney 
 
No cases to report. 
 

 Indemnity of Attorney’s Fees 
 

1. Signature Industries, LLC v. International Paper 
Company, ___ S.W.3d ___ (Tex. 2022) (1/14/22) 
 
In this breach of contract case. Plaintiff did not 

have to indemnify defendant for the claim asserted by 
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the owner of plaintiff against defendant. 
IP’s claim for indemnification failed because it 

violated TEX. INS. CODE § 151.102. It “forbids certain 
construction contracts from requiring an indemnitor to 
indemnify an indemnitee for ‘a claim caused by 
the . . . fault . . . or the breach of contract of the 
indemnitee.’” This “statute does not require factual 
inquiry into the ‘true’ cause of the plaintiff’s injuries.”  
Normally, examining the pleadings will suffice. 
 

 Attorney-Client Privilege 
 
No cases to report 
 

 Attorneys’ Liability and Malpractice 
 

1. Taylor v. Tolbert, ___ S.W.3d ___ (Tex. 2022) 
(5/6/22) 
 
In a sharply contested child-custody modification 

matter, father received and conveyed to Taylor, his 
attorney, a large number of electronic communications 
from mother’s iPad, including compromising 
information and photographs. Taylor then used these 
extensively in the litigation, seeking to gain advantage 
for father. Later, mother and others involved in the 
communications sued mother under federal and state 
laws prohibiting wiretapping. Taylor filed a summary 
judgment based upon the attorney immunity defense. 
The Supreme Court ruled that state statutes generally are 
subject to state common law defenses, but that federal 
statutes are not. “Taylor is entitled to summary 
judgment on Robbins’s state wiretapping claims 
because the kind of conduct alleged in support of those 
claims falls within the scope of the attorney-immunity 
defense. But Taylor is not entitled to summary judgment 
on Robbins’s claims under the federal wiretap statute 
because we are not convinced that federal courts would 
apply Texas’s common-law attorney-immunity defense 
to that statute.” 

“Under Texas law, attorneys are generally immune 
from civil liability to nonclients for actions taken within 
the scope of legal representation if those actions involve 
‘the kind of conduct’ attorneys engage in when 
discharging their professional duties to a client.” The 
“immunity inquiry focuses on the function and role the 
lawyer was performing, not the alleged wrongfulness, or 
even asserted criminality, of the lawyer’s conduct.” 

When “conduct is prohibited by statute, the 
attorney-immunity defense is neither categorically 
inapplicable nor automatically available, even if the 
defense might otherwise cover the conduct at issue. In 

such cases, whether an attorney may claim the privilege 
depends on the particular statute in question.” 

Both state and federal statutes criminalize 
wiretapping and create private causes of action. 
Footnote 6: 18 U.S.C. § 2511(1); TEX. PENAL CODE 
§ 16.02. Footnote 7: 18 U.S.C. § 2520(a); TEX. CODE 
CRIM. PROC. art. 18A.502. 

Here, immunity “attaches to the state claims 
because the Texas wiretap statute does not expressly, or 
by necessary implication, abrogate the immunity 
defense. . . . But immunity does not attach to the federal 
claims because the federal wiretap statute is worded 
differently, and informative federal authority (sparse as 
it is) persuades us that federal courts would not apply 
Texas’s common-law attorney-immunity defense to a 
claim under that statute.” 

Under Cantey Hanger, fraudulent conduct “does 
not necessarily fall outside the scope of the attorney-
immunity defense.” And under Bethel, there is no 
general “‘criminal conduct’ exception to the attorney-
immunity defense. . . .” When it is outside the scope of 
representation and foreign to the duties of a lawyer, 
there is no immunity defense. 

Attorney-immunity “applies to lawyerly work in 
‘all adversarial contexts in which an attorney has a duty 
to zealously and loyally represent a client’ but only 
when the claim against the attorney is based on ‘the kind 
of conduct’ attorneys undertake while discharging their 
professional duties to a client.” It “focuses on the type 
of conduct at issue rather than the alleged wrongfulness 
of that conduct.” It only shields the lawyer from civil 
liability, not from “other mechanisms,” like “sanctions, 
professional discipline, or criminal penalties.” The 
“conduct must involve ‘the uniquely lawyerly capacity’ 
and the attorney’s skills as an attorney.” Activities 
“foreign to the duties” of a lawyer mean he is acting 
outside his capacity and function as an attorney.  

Attorney-immunity generally exists to allow 
lawyers to zealously represent their clients without 
“‘fear of personal liability.’” 

Here, the state immunity defense would apply to 
Taylor.  

Texas “statutes purporting to abrogate common-
law principles must do so either expressly or by 
necessary implication.” This is an “‘opt out’ approach 
that incorporates common-law principles absent the 
Legislature’s clear repudiation.” Courts “presume that 
the Legislature acted with complete knowledge of 
existing law and with reference to it,” including 
common law defenses. Accordingly, statutes 
“‘creat[ing] a liability unknown to the common law,’ 
like the Texas wiretap statute, are ‘strictly construed in 
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the sense that [the statute] will not be extended beyond 
its plain meaning. . . .’” This statute does not clearly 
repudiate attorney-immunity. 

Texas attorney-immunity “is not a defense under 
the federal wiretap statute because, quite simply, a 
state’s common-law defense does not apply to federal 
statutes.” Further: “(1) the federal statute’s plain 
language, (2) federal authority declining to recognize 
extra-statutory defenses and immunities, and (3) 
Taylor’s failure to identify a federal common-law 
defense that aligns with Texas’s attorney-immunity 
defense that federal courts are likely to apply 
notwithstanding the statute’s plain language.” To 
interpret a federal statute, the Court anticipates “‘how 
the U.S. Supreme Court would decide the issue,’ and 
‘[t]his analysis often draws on the precedents of other 
federal courts. . . .’” 

The federal statute applies to any person, and it 
expressly enumerates the exceptions; they do not 
include attorney-immunity. Thus, “it unlikely that a 
federal court would apply Texas’s common-law 
attorney-immunity defense to the federal wiretap 
statute. . . .” Accordingly, it does not apply here for 
Taylor. 
 
2. Zive v. Sandberg, 644 S.W.3d 169 (Tex. 2022) 

 
Client alleged attorney committed malpractice that 

exposed him and co-parties to a deficiency judgment on 
a real estate loan. Client and co-parties appealed 
underlying case to Texas Supreme Court, which denied 
their petition. Co-parties, but not client, then sought 
review in the United States Supreme Court, which was 
denied. Client sued attorney within 2 years after U.S. 
Supreme Court denied review, but more than 2 years 
after the Texas Supreme Court denied the petition. 
Attorney obtained summary judgment on limitations in 
client’s suit against him, and the Texas Supreme upheld 
it. “In Hughes, we held that the statute of limitations for 
a malpractice claim is ‘tolled until all appeals on the 
underlying claim are exhausted.’ We conclude Hughes 
tolling applies only to all appeals in which the 
malpractice plaintiff participates.” Thus, here, it did not 
apply to the time when the co-parties appealed to the 
U.S. Supreme Court. “Under this approach, an appeal in 
Texas courts is ‘exhausted’ and tolling ends when the 
court rules on the last action taken by the malpractice 
plaintiff.” 

A “imitations dispute may require a court to decide 
‘which days count toward the running of limitations,’ or 
whether equitable defenses allow the suit to proceed 
even though the limitations period has run. Hughes 

tolling belongs to the former category. Thus, when the 
plaintiff contends that Hughes tolling applies, the 
burden is on the defendant to conclusively negate 
Hughes’s applicability. Only after the defendant does so 
is the plaintiff required to produce evidence raising a 
fact issue.” 

“Claims for legal malpractice are subject to a two-
year statute of limitations. TEX. CIV. PRAC. & REM. 
CODE § 16.003(a). . . . Generally, ‘[a] cause of action 
for legal malpractice accrues when the client sustains a 
legal injury or, in cases governed by the discovery rule, 
when the client discovers or should have discovered the 
facts establishing the elements of a cause of action.’”  

A purpose of Hughes tolling is to avoid the plaintiff 
having to “assail and defend” his attorney 
simultaneously. Also, the viability of a malpractice 
claim may depend upon subsequent rulings. 
“[U]ncertainty as to amount of damages, unlike 
uncertainty as to existence of damages, is not fatal to 
recovery.” 

For malpractice claims in criminal cases, “Hughes 
tolling encompasses not only direct appeals but also 
post-conviction proceedings.” 

For limitations, bright-lines rules are generally 
better. 

Footnote 5: “Hughes tolling also encompasses an 
appellate proceeding initiated by an adverse party that 
challenges a trial or appellate judgment in favor of the 
malpractice plaintiff.” 

In multi-party cases, the “focus should be on the 
court’s ruling on the last action taken by the malpractice 
plaintiff rather than the last action taken by a co-party.”  

“Our procedural rules allow ‘[a]ny party’ to ‘join 
in or adopt by reference all or any part of a brief, 
petition, response, motion, or other document filed in an 
appellate court by another party in the same case.’ TEX. 
R. APP. P. 9.7. Similarly, a party to the underlying 
appellate proceedings can qualify for relief in the U.S. 
Supreme Court by filing a document. See SUP. CT. R. 
12.6.” 

If necessary, a trial court can abate an attorney 
malpractice claim during the pendency of a co-party’s 
appeal to avoid the risk of a windfall. “A court, in 
exercise of its sound discretion, may abate an action for 
reasons of comity, convenience and orderly 
procedure. . . .” 
 
3. Draughon v. Johnson, 631 S.W.3d 81 (Tex. 2021) 

 
For a traditional motion for summary judgment to 

be granted on limitations, the movant must prove when 
the cause of action accrued and that suit was filed 
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thereafter. If the plaintiff alleges issues affecting the 
calculation of the accrual date or when limitations runs, 
the defendant has the burden to negate these. This 
includes the discovery rule or the “Hughes tolling” for 
attorney malpractice cases. 

 
4. Haynes and Boone, LLP v. NFTD, LLC, 631 

S.W.3d 65 (Tex. 2021) 
 
At issue is whether the attorney-immunity defense 

“applies to claims based on an attorney’s conduct 
outside of litigation, such as conduct in connection with 
a business transaction.” The Supreme Court held “that 
attorney immunity applies in all adversarial contexts in 
which an attorney has a duty to zealously and loyally 
represent a client, including a business-transactional 
context, but only when the claim against the attorney is 
based on the ‘kind’ of conduct attorney immunity 
protects.” 

NFTD buys asserts related to a designed shoe brand 
from TEFKAB, and later sued TEFKAB’s lawyer, Howard, 
for misrepresentations Howard allegedly made during 
the negotiation of the sale, including misrepresentations 
regarding the validity of five patents. The trial court 
grants summary judgment on the basis that the claims 
are barred by attorney immunity, but the court of 
appeals reversed, holding that the attorney immunity 
does not apply outside the litigation context. 

The Court analyzed the history of the doctrine and 
summarizes it thus:  

[A]ttorney immunity protects an attorney 
against a non-client’s claim when the claim is 
based on conduct that (1) constitutes the 
provision of ‘legal’ services involving the 
unique office, professional skill, training, and 
authority of an attorney and (2) the attorney 
engages in to fulfill the attorney’s duties in 
representing the client within an adversarial 
context in which the client and the non-client do 
not share the same interests and therefore the 
non-client’s reliance on the attorney’s context is 
not justifiable. 

“Whether the defense applies depends on whether 
the claim is based on this ‘kind’ of conduct, not on the 
nature of the conduct’s alleged wrongfulness.” 

The Court recognizes that its prior cases “do not 
address whether the defense also applies to context 
outside of [the litigation] context.” “Today we confirm 
that attorney immunity applies to claims based on 
conduct outside the litigation context, so long as the 
conduct is the ‘kind’ of conduct we have described 
above.” “We . . . see no meaningful distinction between 

the litigation context and the non-litigation context 
when it comes to the reasons we have recognized 
attorney immunity in the first place.” “We have 
recognized attorney immunity because attorneys are 
duty-bound to competently, diligently, and zealously 
represent their clients’ interests while avoiding any 
conflicting obligations or duties to themselves or 
others.” 

Because the court of appeals concluded that 
attorney immunity does not apply in the non-litigation 
context and did not reach the issue of whether Howard’s 
conduct was of the kind that is protected by attorney 
immunity, the Supreme Court reverses and remands to 
the court of appeals to consider these arguments. 

 
5. In re Farmers, ___ S.W.3d ___ (Tex. 2021) 

(4/23/21) 
 
Insured claimed the attorney carrier retained to 

defend her failed to timely designate expert witnesses. 
“The contractual right of an insurer to conduct the 

required defense includes the authority to select an 
attorney and ‘make other decisions that would normally 
be vested in the insured as the named party in the case.’” 
Thus, “an insured generally cannot second-guess the 
insurer’s decisions.” But, this “is not absolute,” and 
[under Davolos] we have recognized standards for 
determining whether the obligation to defend has been 
breached.” Further, “ordinarily ‘a liability insurer is not 
vicariously responsible for the conduct of an 
independent attorney it selects to defend an insured.’” 
 

 Attorney Ethics, Disqualification, 
Ineffectiveness  

 
No cases to report 
 

 Authority of Attorney 
 

1. In the Guardianship of Fairley, ___ S.W.3d ___ 
(Tex. 2022) (3/4/22) 
 
Daughter of ward and wife (later, widow) of ward 

fought over appointment of wife to be his guardian, 
specifically including the methods by which he was 
served with citation. The Supreme Court ruled that the 
probate court acquired subject-matter jurisdiction when 
wife filed her application for appointment; and further 
that defects in the service of citation did not defeat 
personal jurisdiction because ward entered a general 
appearance through his attorney ad litem. 

A party may consent to personal jurisdiction by 
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entering a general appearance, which may be done 
individually or through an attorney. TEX. R. CIV. P. 120. 
This “cures any defect in the method of serving that 
party.” 

The probate court appointed an attorney ad litem. 
TEX. EST. CODE § 1054.001 requires the “court to 
appoint an attorney ad litem for the proposed ward in a 
proceeding for the appointment of a guardian); see also 
[TEX. EST. CODE § 1002.002 (defining ‘attorney ad 
litem’ as an attorney appointed by the court ‘to represent 
and advocate on behalf of a proposed ward . . . in a 
guardianship proceeding’).” “An attorney ad litem is 
required by statute to review the application and 
relevant supporting materials; to interview the proposed 
ward before the appointment hearing; and to discuss 
with the ward, to the extent possible, the details of the 
case, the ward’s legal options, and the ward’s opinions 
regarding the necessity and scope of a guardianship.” 
TEX. EST. CODE § 1054.004. Though TEX. EST. CODE 
§ 1051.055(e) prohibits the attorney ad litem from 
waiving service of citation, here the ward was served, 
albeit improperly. TEX. R. CIV. P. 124 “provides that a 
judgment cannot be rendered unless a defendant is 
served, or upon “acceptance or waiver of process, or 
upon an appearance by the defendant.’” In this case, the 
attorney ad litem waived complaint about the method of 
service, not the fact of personal service. 
 
2. Kinder Morgan SACROC, LP v. Scurry County, 

622 S.W.3d 835 (Tex. 2021) 
 
“Scurry County and other taxing units file a 

petition for judicial review of the appraisal review 
board’s denial of its challenge to the alleged 
undervaluation of taxable property of Kinder Morgan. 
Kinder Morgan files a motion to dismiss under the 
Texas Citizens’ Participation Act. Kinder Morgan 
asserted for the first time on appeal that the trial court 
lacks jurisdiction because the taxing units failed to file 
a timely petition for judicial review. Kinder Morgan 
argued the taxing units’ legal services contract with its 
attorney is void, along with all of his acts, because it 
does not comply with the requirements under state law 
for a contingent fee agreement with a government entity, 
and so the petition filed by the attorney is void and failed 
to invoke the trial court’s jurisdiction. 

The Supreme Court disagreed. “Because this issue 
was raised for the first time on appeal, we consider only 
whether a judicial impediment bars the [County’s] 
judicial-review suit,” and “assume, without deciding,” 
that the contingent fee agreement was impermissible. 

Under the Tax Code, a “taxing unit is ‘entitled to 

appeal’ the appraisal review board’s order determining 
[its] challenge.” In the context of an appeal to an 
appellate court, “we held that ‘a court of appeals may 
not dismiss an appeal when the appellant filed the wrong 
instrument required to perfect the appeal without giving 
the appellant an opportunity to correct the error.’” “‘A 
court of appeals has jurisdiction over any appeal where 
the appellant files an instrument that ‘was filed in a bona 
fide attempt to invoke appellate court jurisdiction[.]’’” 
“The critical inquiry in determining whether an appeal 
has been perfected is not whether there has been an error 
of form or substance but whether the instrument was 
filed in a good-faith attempt to appeal.” 

Applying the same principles here, the Court held 
that “even if the Taxing Units’ lawyer had no authority 
to act as their lawyer, the Taxing Units are not deprived 
of their statutory right to appeal by voidness of the legal-
services engagement, if any.” 

This holding “comports with [TEX. R. CIV. P.] 12.” 
“While Rule 12 requires the trial court to dismiss 
counsel who fails to show authority to prosecute or 
defend the proceeding, pleadings filed by any such 
counsel are not nullified and may only be stricken ‘if no 
person who is authorized to prosecute or defend 
appears.’” 
 

 Attorney Testimony 
 
No cases to report 
 
III. LAW OF THE CASE 

 
 Assignments 

 
No cases to report 
 

 Constitutional Law (State and Federal) 
 
1. Havlinka v. HSC Pipeline Partnership, LLC, ___ 

S.W.3d ___ (Tex. 2022) (5/27/22) 
 
Landowner contested condemnation authority of 

pipeline owner. The Supreme Court ruled that two 
statutes permitted it, as did the constitution. 

“[C]ommon carriers [have] the right to condemn 
private property for the construction of pipelines that 
transport certain products.” TEX. NAT. RES. CODE 
§ 111.002(1); TEX. BUS. ORGS. CODE § 2.105. “The 
Texas Constitution . . . limits the exercise of this 
eminent domain power to purposes that serve a ‘public 
use.’” TEX. CONST. art. I, §§ 17(a) and 17(b). 

“Public use is a constitutional requirement that a 
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pipeline common carrier must fulfill to exercise 
eminent-domain authority.” The test to determine public 
use: “a pipeline serves a public use as a matter of law if 
it is reasonably probable that, in the future, the pipeline 
will ‘serve even one customer unaffiliated with the 
pipeline owner.’” Footnote 31: “A statute cannot 
abridge constitutional protections, which apply whether 
a pipeline derives its eminent-domain power from 
either” TEX. NAT. RES. CODE § 111.002 or TEX. BUS. 
ORGS. CODE § 2.105. 
 
2. Pape Partners, Ltd. v. DRR Family Properties, LP, 

___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
Under the constitution, a “‘district court has 

subject-matter jurisdiction to resolve disputes unless the 
Legislature divests it of that jurisdiction.’” See TEX. 
CONST. art. V, § 8. The Court presumes “‘that [the] 
district court has subject-matter jurisdiction’ to resolve 
a claim. And historically, ‘the power to determine 
controverted rights to property’ has been ‘vested in the 
judicial branch.’” 
 
3. In re J.W., ____ S.W.3d ____ (Tex. 2022) 

(5/27/22) 
 
“A parent’s fundamental right to the care, custody, 

and control of his child is of constitutional magnitude. 
Accordingly, to terminate that right, the State must meet 
a clear-and-convincing burden of proof at trial.” 

 
4. Builder Recovery Services, LLC v. Town of 

Westlake, ___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
BRS, a construction site trash hauler, wished to 

service customers in the Town of Westlake. Westlake, a 
general-law municipality, had an exclusive city contract 
with Republic. So, Westlake passed an ordinance that 
required BRS to obtain a license and pay a “percentage-
of-revenue” license fee of 15%. After BRS sought a 
declaratory judgment, the city passed another ordinance 
reducing the fee to 3%. The Supreme Court ruled that 
Westlake “lacks authority as a general-law municipality 
to impose a percentage-of-revenue licensing fee on 
construction trash-hauling companies like BRS.” 

“Municipalities ‘represent no sovereignty distinct 
from the state and possess only such powers and 
privileges as have been expressly or impliedly conferred 
upon them.’ ‘Texas law recognizes three types of 
municipalities: home-rule municipalities, general-law 
municipalities, and special-law municipalities.’ ‘Home-
rule municipalities derive their powers from the Texas 
Constitution and possess the full power of self-

government and look to the Legislature not for grants of 
power, but only for limitations on their power.’” 

A percentage-of-revenue fee “is difficult to 
distinguish from an unconstitutional occupation tax.” 
TEX. CONST. art. VIII, § 1. Footnote 7: cases distinguish 
“between valid regulatory fees and unconstitutional 
occupation taxes based on whether, from the perspective 
of the government, ‘the primary purpose of the fees . . . 
is the raising of revenue.’” Footnote 8: Regulatory “fees, 
‘when only in an amount reasonably necessary to fund 
the State’s regulation of that industry, are not 
[unconstitutional] occupation taxes.’” Here, deciding 
the case based upon the statute “has the added benefit of 
avoiding the constitutional question, which we should 
always do where possible.” 

Judicial “‘restraint counsels against deciding 
unnecessary issues.’” 
 
5. Mitchell v. MAP Resources, Inc., ____ S.W.3d 

____ (Tex. 2022) (5/13/22) 
 
“[S]tate statutory requirements must give way to 

constitutional protections.” “‘‘[A] judgment entered 
without notice or service is constitutionally inform,’ and 
some form of attack must be available when defects in 
personal jurisdiction violate due process.’” Thus, the 
one-year statute of limitations under TEX. TAX CODE 
§ 33.54(a) on an action challenging a tax sale could not 
bar a collateral attack on a judgment that is void for lack 
of due process. 

The Due Process Clause of the 14th Amendment 
and the Due Course of Law Clause of the Texas 
Constitution, U.S. CONST. amend. XIV, § 1, and TEX. 
CONST. art. I, § 19, respectively, “‘require that 
deprivation of life, liberty or property by adjudication be 
preceded by notice and opportunity for hearing 
appropriate to the nature of the case.’” “Notice must be 
‘reasonably calculated, under the circumstances, to 
apprise interested parties of the pendency of the action 
and afford them the opportunity to present their 
objections.’” 

The general rule that extrinsic evidence cannot be 
considered in a collateral attack “does not extend to 
cases over which a court ‘has not, under the very law of 
its creation, any possible power.’” The “law of Texas 
courts’ creation includes the United States 
Constitution.” 

 
6. Ex parte K.T., ___ S.W.3d ___ (Tex. 2022) 

(5/13/22) 
 
Suit seeking expunction after acquittal of a charge 

of DWI. 
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There “is no constitutional right to expunction.” 
Footnote 8: “State constitutional provisions still 
independently protect the right at issue even if federal 
law provides more protection. And if the Supreme 
Court’s interpretation of the federal Constitution 
changes, the state Constitution, which may have 
appeared dormant, will quickly prove that it was not as 
superfluous as it may have seemed.” 
 
7. In re Greg Abbott, ___ S.W.3d ___ (Tex. 2022) 

(5/13/22) 
 

The Attorney General (AG) issued an opinion that 
a sex change operation could constitute child abuse. The 
governor then sent a letter to the Department of Family 
and Protective Services (DFPS) that all departments must 
follow the law as explained by the AG. DFPS then issued 
a press release that it would follow the law as mentioned 
by the governor and AG. Certain plaintiffs filed suit and 
the trial court granted a temporary injunction. DFPS filed 
an interlocutory appeal, which supersedes the 
injunction. The court of appeals then reinstated the 
injunction statewide. The Supreme Court granted in part 
a mandamus filed by DFPS: the Court ruled that the court 
of appeals “lacked any authority under [TEX. R. APP. 
P. 29.3] to afford relief to nonparties throughout the 
state.” The Court further granted relief for the governor 
since he is not in charge of DFPS. The Court lastly ruled 
that DFPS did not “established its entitlement to 
mandamus relief” to the remainder of the temporary 
injunction. 

“Unlike the federal constitution, the Texas 
Constitution does not vest the executive power solely in 
one chief executive. Instead, the executive power is 
spread across several distinct elected offices, and the 
Legislature has over the years created a wide variety of 
state agencies—including DFPS—whose animating 
statutes do not subject their decisions to the Governor’s 
direct control.” 

“Legislature has granted to DFPS, not to the 
Governor or the Attorney General, the statutory 
responsibility to ‘make a prompt and thorough 
investigation of a report of child abuse or neglect.’” 
TEX. FAM. CODE § 261.301(a).” And, within 
constitutional limitations, the Legislature can change 
that. 

Footnote 6: If “no court can protect parties’ rights 
during an interlocutory appeal would raise 
constitutional questions about the automatic stay of trial 
court proceedings afforded” by TEX. CIV. PRAC. & REM. 
CODE § 51.014(b). 

 

8. City of Baytown v. Shrock, ____ S.W.3d ____ 
(Tex. 2022) (5/13/2022) 
 
Shrock sues the Baytown for inverse 

condemnation, alleging a regulatory taking when Bay-
town imposes a lien on Shrock’s property and refuses to 
connect utilities to Shrock’s property due to outstanding 
bills. While the refusal to connect utilities violates TEX. 
LOC. GOV’T CODE § 552.0025, it did not constitute a 
compensable regulatory taking. 

“The Texas Constitution requires compensation in 
more circumstances than the United States Con-
stitution—the federal requiring compensation for 
‘taken’ property, and the state for ‘taken, damaged, or 
destroyed’ property—but both provide a means of 
redress against the government.” “A regulatory takings 
claim is one in which ‘the plaintiff complains that the 
government through regulation so burdened his property 
as to deny him its economic value or unreasonably 
interfere with its use and enjoyment.’” Courts 
“historically have limited regulatory takings claims to 
those arising directly from land-use restrictions.” 

The Court followed its opinion in City of Houston 
v. Carlson, et al., 451 S.W.3d 828 (Tex. 2014), in which 
it rejected a similar takings claim. As in Carlson, 
Baytown’s ordinance did not regulate land use, and “the 
true nature of Shrock’s claim lies in the City’s wrongful 
enforcement of its ordinance, not in an intentional taking 
or damage of his property for public use.” As the Court 
reiterated in Carlson, “governments generally are 
immune from such claims.” 

“While we do not foreclose the possibility that 
enforcement of an ordinance that does not directly 
regulate land use could amount to a taking, this one does 
not.” “Property damage due to civil enforcement of an 
ordinance unrelated to land use, standing on its own, is 
not enough to sustain a regulatory takings claim.” 

The Court reaches the same conclusion applying 
the factors enumerated by the U.S. Supreme Court under 
Penn Central Transportation Company v. City of New 
York, 438 U.S. 104 (1978): “(1) the regulation's 
economic impact on the property owner; (2) the extent 
to which the regulation interferes with the property 
owner's investment-backed expectations; and (3) the 
character of the government's action.” Here, “Shrock 
could have reversed the City’s lien and disruption of 
utility service through the appeal process or payment.” 
 
9. In re G.S., 644 S.W.3d 160 (Tex. 2022) 

 
After G.S. brought mandamus in the Supreme  
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Court to compel the Comptroller to compensate him 
under the Tim Cole Act, TEX. CIV. PRAC. & REM. CODE 
§§ 103.001–103.154. 

Footnote 2: TEX. CIV. PRAC. & REM. CODE 
§ 103.051(e) permits a “claimant who is ultimately 
denied compensation to ‘bring an action for mandamus 
relief’); TEX. GOV’T CODE § 22.002(c ) (‘Only the 
supreme court has the authority to issue a writ of 
mandamus . . . against any of the officers of the 
executive departments of the government of this 
state. . . .’); see also TEX. CONST. art. IV, § 1 (‘The 
Executive Department of the State shall consist of a . . . 
Comptroller of Public Accounts. . . .’).” 

 
10. Columbia Valley Healthcare System, L.P. v. 

A.M.A., ___ S.W.3d ___ (Tex. 2022) (4/22/22) 
 
In a medical malpractice case, the hospital 

requested that the jury answer questions related to the 
structuring of future medical payments. The Supreme 
Court ruled that the hospital was not entitled to a jury 
determination, though the trial court had discretion to 
submit such questions. 

Trial court denied hospital’s request for jury 
questions related to structured payments. Hospital “had 
a right under the Texas Constitution to a jury 
determination of every fact essential to the resolution of 
the claims brought against it. But A.M.A.’s claim 
remains one for medical malpractice, and [hospital] 
received a jury trial on that underlying claim. . . .” 

“The judge . . . was required to base her orders 
concerning the award structure on the evidence 
presented at trial. The Constitution does not require a 
jury to go further and allocate how or when its award 
will be paid. . . . Finally, the periodic-payments statute 
does not implement a constitutional guarantee.” 

 
11. CenterPoint Energy Resources Corp. v. Ramirez, 

640 S.W.3d 205 (Tex. 2022) 
 
The “open courts” provision of Tex. Const. art. I, 

§ 13 “‘includes at least three separate constitutional 
guarantees: 1) courts must actually be operating and 
available; 2) the Legislature cannot impede access to the 
courts through unreasonable financial barriers, and 3) 
meaningful remedies must be afforded.’” The third 
guarantee “precludes the Legislature from ‘abrogat[ing] 
the right to assert a well-established common law cause 
of action unless the reason for [the Legislature’s] action 
outweighs the litigants’ constitutional right of redress.’” 
“A litigant challenging legislative action on open-courts 
grounds must show that (1) ‘the litigant has a cognizable 

common law cause of action that is being restricted’ and 
(2) ‘the restriction is unreasonable or arbitrary when 
balanced against the purpose and basis of the statute.’” 

Here, a limitation of liability provision in a gas 
utility tariff did not infringe the open courts guarantee 
because it “does not withdraw all remedies or avenues 
of redress or make a remedy by due course of law 
contingent on an impossible condition,” and “is not 
unreasonable or arbitrary when balanced against its 
purposes.” 

 
12. Preston v. M1 Support Services, LP, 642 S.W.3d 

452 (Tex. 2022) 
 
A sailor injured in a Navy helicopter crash and the 

families of three others who were killed sue M1, a 
private contractor, for damages under the Death on the 
High Seas Act and general maritime law alleging M1 
was negligent in maintaining the helicopter. M1 files a 
plea to the jurisdiction, arguing that adjudication would 
require the court to evaluate Navy maintenance 
procedures, which would present a nonjusticiable 
political question under K-9 Detection Services v. 
Freeman, 556 S.W.3d 246 (Tex. 2018). The trial court 
grants the plea and dismisses the case. 

The Supreme Court reverses and remands the case, 
distinguishing American K-9 and holding that the 
political question doctrine does not apply. 

Under “our own Constitution, Texas state courts 
decline to exercise jurisdiction over questions 
committed to the executive and legislative branches.” In 
American K-9, the Supreme Court held that, because the 
Army’s “‘plenary control over at least some of the 
decisions’” of the defendant contractor was “‘implicated 
by [the civilian’s claim’” the case presented a 
nonjusticiable political question. 

Here, by contrast, the “Navy’s inspection and 
acceptance of M1’s work does not transmute M1’s 
maintenance actions into the Navy’s actions,” and M1 
did not present evidence of “a connection between naval 
control over M1 and the crash.”  

M1 argues that, even if the Navy did not exercise 
control, the trial court would have to evaluate whether 
the Navy was responsible for the accident. The Supreme 
Court disagrees. The Court examines the federal-
contractor defense recognized by the U.S. Supreme 
Court in Boyle v. United Technologies Corp., in which 
that Court “left intact state-prescribed duties of care that 
presented no conflict.” “In limiting liability but not 
justiciability, the Court assumed that some cases that 
implicate military actions do not present political 
questions.” 
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The questions presented here, whether M1 or the 
Navy failed to detect and repair the problem with the 
helicopter, “require mechanical, not military, 
expertise.” “When the military’s actions do not involve 
military expertise or judgment, and judicial history 
demonstrates the existence of ‘judicially discoverable 
and manageable standards, a state court should not 
abstain from exercising its constitutional jurisdiction to 
resolve the dispute.’” 
 
13. Matzen v. McLane, ____ S.W.3d ____ (Tex. 2021) 

(12/17/21) 
 
Matzen was found by a jury to be a sexually violent 

predator (SVP) and civilly committed under the Sexually 
Violent Predators Act, , prior to 2015. Pursuant to the 
commitment order, he was placed in outpatient 
treatment with the Texas Civil Commitment Office 
(TCCO). In 2015, the Legislature amended the Act to 
allow for total confinement of SVPs and require SVPs to 
pay a portion of their income to defray the cost of their 
confinement. The TCCO’s Board adopted cost recovery 
rules pursuant to these amendments. 

In 2015 pursuant to the new statute and rules, a 
court entered an amended civil commitment order, 
moving Matzen into total confinement and requiring 
him to comply with TCCO rules. TCCO began charging 
Matzen a percentage of his income under its cost 
recovery rules. Matzen sued TCCO and its director on a 
number of theories. Matzen primarily claimed that 
because he was convicted under the pre-2015 Act, he 
could not be required to pay the cost of his confinement 
and could not be subject to total confinement rather than 
outpatient treatment. Much of his argument centers on 
his contention that only the TCCO “itself,” and not the 
TCCO’s Board, has rulemaking authority, and thus the 
rules adopted by the Board are void. The government 
filed a plea to the jurisdiction, which was granted in part 
and denied in part. Both the government and Matzen 
appealed. 

The Supreme Court rendered judgment dismissing 
all of Matzen’s claims for want of jurisdiction. 

The Supreme Court held that Matzen failed to 
allege a claim that he was deprived of property without 
due process. “It is often said that due process generally 
‘requires notice and an opportunity to be heard at a 
meaningful time in a meaningful manner.’” “It is just as 
true, however, that ‘[w]hen the legislature enacts a law, 
or a state agency adopts a regulation, that affects a 
general class of persons, all of those persons have 
received procedural due process by the legislative 
process itself and they have no right to individual 

attention.’” 
Matzen had notice and a jury trial in connection 

with his original commitment order, and he received 
another individualized hearing when his commitment 
order was amended to confirm to the legislative 
changes. While TCCO rules were adopted after the 
amendment of his commitment order, the amendment of 
TCCO’s generally-applicable rules did not entitle him to 
another individual hearing. 

Matzen also had not pleaded a cognizable takings 
claim. The “U.S. Supreme Court held that ‘a reasonable 
user fee is not a taking if it is imposed for the 
reimbursement of the cost of government services.’” 
“Courts frequently apply this rule to services provided 
to the incarcerated.” 
 
14. Phillips v. McNeill, 635 S.W.3d 620 (Tex. 2021) 

 
While affirming the court of appeals’ holding that 

the appellant was entitled to an administrative hearing, 
the Supreme Court held that the court of appeals erred 
in basing its decision on the appellant’s federal 
constitutional due process argument when the matter 
could have been decided on statutory grounds. 

“As a rule, we only decide constitutional 
questions when we cannot resolve issues on 
nonconstitutional grounds.” This rule is not 
optional. When an appellate court can provide 
the appealing party with complete relief on 
nonconstitutional grounds, it must do so. 

 
15. In re Greg Abbott, 628 S.W.3d 288 (Tex. 2021) 

 
State legislators who had fled the state to avoid 

arrest for breaking a quorum in the House of 
Representatives obtained an ex parte TRO prohibiting 
their arrest by House. The Supreme Court granted 
mandamus to dissolve the TRO. The Texas Constitution 
creates a quorum of two-thirds, and it also confers on 
each chamber to authority to compel attendance and 
provide penalties for absent members. TEX. CONST. art 
III, § 10. Moreover, ex parte hearings are disfavored, 
and the district court abused its discretion by issuing a 
TRO without notice to the state. 

The internal rules of the House “provide that absent 
members may be ‘arrested’ and their attendance 
‘secured and retained.’” TEXAS LEGISLATIVE 
MANUAL 87 (2021), Rule 5. The constitution “imposes 
no restrictions on the means by which compulsion of the 
attendance of absent members may be achieved.” That 
is for “each chamber to decide for itself.” And “physical 
‘arrest’” is permitted. The text commits the discretion 
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on manner and method “to each chamber, not the 
courts.” Footnote 8: “When the constitution commits a 
particular decision to the discretion of a coordinate 
branch of government, judicial second-guessing of the 
decision raises grave separation-of-powers concerns. 
For this reason, ‘[t]o protect the separation of powers 
essential to the structure and function of American 
governments, . . . the Judicial Branch will abstain from 
matters committed by constitution and law to the 
Executive and Legislative Branches.’” 

Striking a “careful balance between the right of a 
legislative minority to resist legislation and the 
prerogative of the majority to conduct business,” the 
“Texas Constitution gives the House of Representatives 
the authority to physically compel the attendance of 
absent members.” Accordingly, it allows both 
“‘quorum-breaking’” and also “‘quorum-forcing.’” This 
understanding is confirmed by the clear text and 
interpretive history of TEX. CONST. art III, § 10.  Thus, 
the plaintiffs lacked the necessary “‘probable right to 
recovery.’” 

“Our goal when interpreting the Texas Constitution 
is to give effect to the plain meaning of the text as it was 
understood by those who ratified it.” The relevant 
section dates to 1845, and other authority from that era 
supports the Court’s application of this section. 
Footnote 7: “[S]econdary sources are obviously not 
binding authority, but they serve to demonstrate the 
prevailing understanding that physical compulsion of 
absent members is a valid exercise of the House’s 
quorum-forcing authority.” 

Federal decisions are “not binding precedent on the 
meaning of the Texas Constitution.” But they can be 
“highly persuasive authority” when the text is 
functionally similar. If “the federal constitution permits 
Congress to use physical compulsion against absent 
members of Congress, we fail to see how it could 
possibly prohibit the Texas Legislature from doing so 
under a [similar] provision. . . .” 

Legislators “are ‘privileged from arrest during the 
session of the Legislature, and in going to and returning 
from the same.’ TEX. CONST. art. III, § 14.” But, this is 
inapplicable “during purposeful quorum breaks.” 

 
16. In re D.T., 625 S.W.3d 62 (Tex. 2021) 

 
After initially being found indigent and appointed 

counsel a suit by the Department of Family and 
Protective Services to terminate her parental rights, 
Mother retained new counsel about six months before 
trial. The jury found that grounds for termination exist 
and that termination was in the child’s best interest. 

Mother appealed, asserting ineffective assistance of her 
retained counsel. 

The Supreme Court held that parents in such cases 
may assert ineffective assistance of counsel even where 
counsel is retained, but held that Mother’s ineffective 
assistance claim failed here under Strickland v. 
Washington. 

The U.S. Constitution “does not require the 
appointment of counsel for parents in every parental-
termination proceeding,” but the “Texas Legislature 
chose to afford parents opposing state-initiated 
termination proceedings more protection than the 
United States Constitution demands.” TEX. FAM. CODE 
§ 171.013(a) entitles an indigent parent responding in 
opposition to such a termination suit to court-appointed 
counsel. The Texas Supreme Court held in In re M.S., 
115 S.W.3d 542 (Tex. 2003), “that the statutory right to 
appointed counsel in such cases ‘embodies the right to 
effective counsel.’” 

Since M.S., the courts of appeals have differed on 
whether this right to effective counsel extended only to 
indigent parents with court-appointed counsel. The 
Supreme Court resolved this disagreement, holding that 
“a parent who responds to a government-initiated suit 
seeking termination of the parent-child relationship may 
assert a claim for ineffective assistance of counsel on 
appeal regardless of whether the parent’s counsel was 
appointed or retainer.” 

Turning to the merits of Mother’s claim, the 
Supreme Court held that it fails. “Ineffective-assistance-
of-counsel claims in parental-termination cases, as in 
criminal cases, are governed by the United States 
Supreme Court’s two-prong test articulated in 
Strickland v. Washington,” 466 U.S. 667 (1984). This 
test “requires the following: 

“‘First, the defendant must show that counsel’s 
performance was deficient. This requires showing that 
counsel made errors so serious that counsel was not 
functioning as the ‘counsel’ guaranteed by the Sixth 
Amendment. Second, the defendant must show that the 
deficient performance prejudiced the defense. This 
requires showing that counsel’s errors were so serious 
as to deprive the defendant of a fair trial, a trial whose 
result is reliable.’”” 

Here, Mother claimed that trial counsel was 
ineffective because he failed to timely file a witness list 
under local rules and failed to review the Department’s 
witness list before trial. “Neither of these claimed 
transgressions constitutes the type of gross deficiency 
required under Strickland, and neither produced the 
prejudice Strickland requires.” Mother’s claim 
accordingly failed as a matter of law, and the Supreme 



Texas Supreme Court Update                                                                                                                                          Chapter 1 
 

15 
 

Court affirmed the trial court’s judgment. 
 

17. In re Oncor Electric Delivery Company LLC, 630 
S.W.3d 40 (Tex. 2021) 
 
“The right to bring a claim that seeks redress for a 

physical injury traces back to the origin of the common 
law.” “Our Texas Constitution enshrines this common 
law right in the open courts provision [TEX. CONST. art. 
I, § 13]: ‘All courts shall be open, and every person for 
an injury done him, in his lands, goods, person or 
reputation, shall have remedy by due course of law.’ The 
Legislature thus must not abrogate a common law right 
‘unless the reason for its action outweighs the litigants’ 
constitutional right of redress.” 

The “Texas Constitution also protects the right to 
have a jury resolve fact questions in actions analogous 
to those tried by jury in 1876. We will not presume that 
the Legislature abrogated this right absent the 
Legislature’s clear repudiation of the common law.” 

“The Legislature does not abrogate the common 
law in silence.” 

Based on these principles and on the text of the 
Utilities Code, the Supreme Court holds that the Public 
Utilities Commission’s exclusive regulatory jurisdiction 
does not extend to a personal injury claim by an 
individual injured by a power line. 

 
18. Odyssey 2020 Academy, Inc. v. Galveston Central 

Appraisal District, 624 S.W.3d 535 (Tex. 2021) 
 
Charter school had a sublease of realty owned by 

private interests. In its lease, charter school was 
obligated to pay the ad valorem taxes. Charter school, 
which received public funds, sought an exemption from 
taxation by combining TEX. TAX CODE § 11.11(a), 
which exempts “‘property owned by this state,’” with 
TEX. EDUC. CODE § 12.128(a) which “provides that 
property a charter school purchases or leases with state 
funds ‘is considered to be public property for all 
purposes under state law.’” The Supreme Court ruled 
charter school had no exemption. The “Constitution 
does not permit Odyssey to claim an exemption under 
[TEX. CONST. art. XI, § 9] or under the public property 
clause of [TEX. CONST. art. VIII, § 2] and Tax Code 
section 11.11 because Odyssey is not actually the fee 
owner of the property.” The Legislature may not 
“recharacterize a property interest that is not in fact 
publicly owned so that it qualifies for an exemption.”  

The Court reviews de novo constitutional and 
statutory language “‘to ascertain and give effect to the 
Legislature’s intent.’  We look for that intent first and 

foremost in the plain language of the constitutional or 
statutory provision. We give effect to all words of a 
provision and avoid constructions that would render any 
part of it meaningless.” Footnote 12: “The series-
qualifier canon [of statutory construction] also supports 
the conclusion that the adjectival clause requiring 
property to be ‘owned and held only for public 
purposes’ modifies all of the following nouns, which are 
various types of property.” 

To get the exemption the charter school desires, the 
public can amend the Constitution. “But so far, the 
people have seen fit to permit an exemption for real 
property leased to a school only if that property ‘is 
owned by a church or by a strictly religious society.’ 
TEX. CONST. art. VIII, § 2.” 

“A foundational principle of our Texas tax system 
is that ‘[t]axation shall be equal and uniform.’ TEX. 
CONST. art. VIII, § 1(a). Applying this principle, the 
Constitution provides that real and tangible personal 
property ‘shall be taxed in proportion to its value’—so-
called ad valorem taxation—'unless exempt as required 
or permitted by this Constitution.’ The Constitution 
requires certain exemptions and specifies additional 
exemptions that it permits the Legislature to adopt by 
statute. But the Constitution also provides that ‘all laws 
exempting [other] property from taxation . . . shall be 
null and void.’” 

TEX. CONST. art. VIII, § 2 permits the Legislature 
to exempt from taxation “‘public property used for 
public purposes.’” The property here did not qualify 
because it must be publicly owned. The “Constitution 
does not allow the Legislature to give Odyssey a tax 
exemption by deeming the public to be the owner of a 
fee estate it does not actually own.” 

The Constitution “authorizes the Legislature to 
exempt ‘all buildings used exclusively and owned by 
persons or associations of persons for school purposes 
and the necessary furniture of all schools.’ TEX. CONST. 
art. VIII, § 2(a).” 

 
19. Draughon v. Johnson, 631 S.W.3d 81 (Tex. 2021) 

 
When a person has an unsound mind, TEX. CIV. 

PRAC. & REM. CODE §§ 16.001(a) and 16.001(b) toll 
limitations for the time of disability. “The disability 
must exist when the limitations period starts.” TEX. CIV. 
PRAC. & REM. CODE § 16.001(d). This “tolling serves 
the constitutional goal of ensuring that the statute of 
limitations does not unreasonably deny those with 
mental disabilities access to our courts. See TEX. 
CONST. art. I, § 13.” 
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20. Jim Olive Photography v. University of Houston 
System, 624 S.W.3d 764 (Tex. 2021) 
 
Olive, a professional photographer, takes a photo 

of the Houston cityscape, registered it with the U.S. 
Copyright Office, and posted it on its website for sale. 
The University downloaded it without paying, removed 
all copyright and attribution material, and displayed it 
on several webpages promoting its business school. 
Years later, Olive discovered the unauthorized use and 
demanded the University cease and desist. The 
University immediately complied but does not pay. 

Olive sued the University for compensation, 
asserting that the University’s use of its copyrighted 
photograph was a “per se” taking under the Texas and 
federal constitutions. The University filed an plea to the 
jurisdiction asserting sovereign immunity, which the 
trial court denies. The University files an interlocutory 
appeal. 

The Supreme Court assumes, without deciding, 
that a copyright is property entitled to constitutional 
protection from a taking without compensation. 
Nonetheless, the Supreme Court held that a copyright 
infringement is not a “per se” taking because it does not 
complete deprive the copyright over of its rights in the 
property.  

“Although our state takings provision” under TEX. 
CONST. art. I, § 17 “is worded differently, we have 
described it as ‘comparable’ to the Fifth Amendment’s 
Just Compensation Clause” and “Texas ‘case law on 
takings under the Texas Constitution is consistent with 
federal jurisprudence.’” 

Unlike a regulatory taking or a temporary physical 
invasion, which involve a “balancing” approach, a per 
se taking is a ‘“ permanent physical occupation,’” which 
“‘is a government occupation of such a unique character 
that it is a taking without regard to other factors that a 
court might ordinarily examine.’” “A per se taking 
presents the strongest claim for compensation and is an 
exception to the usual multi-factor takings analysis.” 

“In a per se taking, the government’s ‘appro-
priation of property’ means the property was ‘actually 
occupied or taken away’ from the owner.” “But an act 
of copyright infringement by the government does not 
take possession or control of, or occupy, the copyright.” 

A copyright, like other forms of property, 
encompasses a “bundle” of rights, and “the destruction 
of one ‘strand’ of the bundle is not a taking[.]” With “a 
physical appropriation of property, the government 
‘does not simply take a single “strand” from the 
“bundle” of property rights: it chops through the bundle, 
taking a slice of every strand.’” Copyright infringement 

by the government does not take the entire “bundle” 
because it “does not deprive the copyright owner of the 
right to possess and use the copyrighted work.” 

“Although the Texas Constitution waives govern-
mental immunity with respect to inverse condemnation 
claims, still such a claim must be ‘predicated on a viable 
allegation of taking.’” “Allegations of copyright 
infringement assert a violation of the owner’s copyright, 
but not its confiscation, and therefore factual allegations 
of an infringement do not alone allege a taking.” 
Accordingly, the University was immune and the plea 
to the jurisdiction should have been granted. 

 
21. Powell v. City of Houston, 628 S.W.3d 838 (Tex. 

2021) 
 
Homeowners sought declaration that a city 

ordinance constituted zoning, and further that it failed to 
comply with TEX. LOC. GOV’T CODE, ch. 211. The 
Supreme Court ruled that the city charter “limitations on 
the power to zone do not apply to the Ordinance’s 
historic-preservation regulations because they do not 
fall within the ordinary meaning of ‘zoning.’ Though the 
same regulations do fall within the scope of . . . [TEX. 
LOC. GOV’T CODE, ch. 211], the Homeowners have not 
demonstrated that the City failed to comply with” TEX. 
LOC. GOV’T CODE § 211.004 or TEX. LOC. GOV’T 
CODE § 211.007. 

“As a home-rule city, Houston derives its authority 
from the Texas Constitution and the City Charter 
adopted by its voters. See TEX. CONST. art. XI, § 5. 
Houston’s Charter generally confers on the City all 
powers granted to municipalities by the Constitution.” 

“Home-rule cities may exercise all powers not 
denied to them by the Constitution or state law. See TEX. 
CONST. art. XI, § 5. . . . These inherent powers 
include . . . the authority to adopt and enforce building 
codes, and in the case of both general-law and home-
rule cities, the authority to regulate land use.” 

The “city’s authority to engage in historic 
preservation” is constrained by TEX. LOC. GOV’T CODE, 
ch. 211. 

 
22. In re Diocese of Lubbock, 592 S.W.3d 196 (Tex. 

2021) 
 
Catholic diocese posted names of officials who had 

been “credibly” accused of sexual abuse of a “minor.” 
After deacon filed a defamation action because his name 
was included on the list, the diocese moved to dismiss 
for want of jurisdiction. The Supreme Court granted its 
mandamus. “Exercising jurisdiction over the underlying 
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case will not only require the trial court to evaluate 
whether the Lubbock Diocese properly applied Canon 
Law but will also encroach on the Diocese’s decision to 
investigate its clergy consistent with its internal 
policies.” 

“The ecclesiastical abstention doctrine prohibits 
civil courts from delving into matters of ‘theological 
controversy, church discipline, ecclesiastical 
government, or the conformity of the members of the 
church to the standard of morals required of them.’ 
The . . . First Amendment . . . protects the right of 
religious institutions ‘to decide for themselves, free 
from state interference, matters of church government 
as well as those of faith and doctrine.’” The issues in this 
suit are “inextricably intertwined” with Canon Law and 
church discipline. One such issue is the church’s 
definition of “minor” as including not merely children, 
but those with impaired mental ability, which may 
include the sexual abuse victim here. 

“‘Lack of jurisdiction may be raised by a plea to 
the jurisdiction when religious-liberty grounds form the 
basis for the jurisdictional challenge.’” 

Footnote 1: The “‘ministerial exception’—a doc-
trine that is independent of but related to abstention and 
addresses employment disputes between churches and 
its ministers—‘operates as an affirmative defense to an 
otherwise cognizable claim, not a jurisdictional bar.’” 

“The First Amendment prohibits government—
and courts—from interfering with a believer’s ability to 
observe his faith and from interfering with a church’s 
management of its internal affairs.” 

Civil suits must not intrude upon a church’s 
autonomy. “Autonomy extends to the rights of 
hierarchical religious bodies to establish their own 
internal rules and regulations and to create tribunals for 
adjudicating disputes over religious matters. And it 
extends to a church’s conclusions regarding its own 
ecclesiastical rules, customs, and laws. Government 
action that interferes with this autonomy or risks judicial 
entanglement with a church’s conclusions regarding its 
own rules, customs, or laws is therefore prohibited by 
the First Amendment.” 

However, a “court may exercise jurisdiction over a 
controversy if it can apply neutral principles of law that 
will not require inquiry into religious doctrine, 
interference with the free-exercise rights of believers, or 
meddling in church government. Under the neutral-
principles methodology, ‘courts decide non-
ecclesiastical issues such as property ownership based 
on the same neutral principles of law applicable to other 
entities, while deferring to religious entities’ decisions 
on ecclesiastical and church polity questions.’” 

Exceptions to abstention must be narrowly construed. 
Footnote 2: A “church is not immune from tort liability 
merely because it is a church, regardless of whether a 
church member or non-church member brings the suit.” 

To determine if abstention applies, the court 
“look[s] to the substance and nature of the plaintiff’s 
claims.” If they are intertwined with doctrine or 
governance, the case must be dismissed. Courts “may 
not second-guess the decisions reached by a church 
judicatory body in the application of its own rule, 
custom, or law.” 

Here, if the plaintiff’s claims question the diocese’s 
investigation, they trigger abstention. “Investigations 
that relate to the character and conduct of church leaders 
are inherently ecclesiastical.” 

“Whether a party’s claims against a church are 
barred by ecclesiastical abstention, though, is based not 
on whether a publication goes beyond church walls but 
rather whether the substance and nature of the plaintiff’s 
claims implicate ecclesiastical matters. . . .” 

“Although tort law imposes a duty not to defame or 
intentionally inflict emotional distress upon others, a 
civil suit that is inextricably intertwined with a church’s 
directive to investigate its clergy cannot proceed in the 
courts.” 

The “scope of publication is ‘not a bright-line 
rule.’” 

A “‘religious body’s control over such ‘employees’ 
is an essential component of its freedom to speak in its 
own voice, both to its own members and to the outside 
world.’” 

Footnote 3: “First Amendment rights are not 
unlimited. . . . [T]he ‘[f]reedom to believe may be ab-
solute, but freedom of conduct is not, and conduct even 
under religious guise remains subject to regulation for 
the protection of society.’” Yet, “‘the power to regulate 
must be so exercised as not, in attaining a permissible 
end, unduly to infringe the protected freedom.’” 

 
23. In the Interest of J.J.R.S., 627 S.W.3d 211 (Tex. 

2021) 
 
“Any ruling on the merits of a moot issue 

constitutes an advisory opinion, which we lack 
jurisdiction to issue. See TEX. CONST. art. II, § 1. . . .” 

 
24. HouseCanary, Inc. v. Title Source, Inc., 622 

S.W.3d 254 (Tex. 2021)  
 
After trial, HouseCanary moved to seal certain 

records that contained trade secrets, even though it 
admitted some into evidence and also discussed the 
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trade secrets during trial. After the motion was denied, 
HouseCanary filed a motion for reconsideration, which 
would have been improper under TEX. R. CIV. P. 76a. 
The issues then became whether TEX. CIV. PRAC. & 
REM. CODE, ch. 134A, the Texas Uniform Trade Secret 
Act (TUTSA), provided an independent pathway to 
sealing records. The Supreme Court ruled that “TUTSA 
displaces some provisions of Rule 76a but does not 
provide an independent, self-contained pathway for 
sealing court records.” The Court then determined that 
the trial court abused its discretion by failing to apply 
the “non-displaced provisions” of TEX. R. CIV. P. 76a, 
and then remanded the case for the trial to exercise its 
discretion. 

The Court has rulemaking authority under TEX. 
CONST. art. V. 

The sealing procedures of TEX. R. CIV. P. 76a 
address the commitment to open courts found in both 
“the common law and the First Amendment. The 
public’s right of access to judicial proceedings ‘is a 
fundamental element of the rule of law’ because 
‘monitor[ing] the exercise of judicial authority’ helps 
‘maintain[] the integrity and legitimacy of an 
independent Judicial Branch.’” Footnote 7: The “people 
of Texas have an interest in what goes on in their courts, 
and TUTSA does not eliminate that interest or adopt 
different sealing procedures for alleged trade secrets.” 
Footnote 10: Access “to courts is ‘subject to reasonable 
limitations imposed to protect countervailing interests, 
such as the preservation of trade secrets.’ . . . Public 
access to courtrooms themselves is protected by the 
First Amendment, but like the common-law right of 
access to records and documents, this right of access is 
not absolute.” 

 
25. Rogers v. Bagley, 623 S.W.3d 343 (Tex. 2021) 

 
Suit against a state hospital alleging a claim under 

42 U.S.C. § 1983. The Supreme Court determined that 
the case constituted a claim under TEX. CIV. PRAC. & 
REM. CODE, ch. 74, and that plaintiff failed to provide 
an expert report. The Court ruled that the federal statute 
did not preempt the expert report requirement. 

Footnote 3: “42 U.S.C. § 1983 provides individuals 
with a cause of action against state actors for violations 
of the United States Constitution under color of state 
law.” 

“The Fifth Circuit has expressly recognized that in 
cases under section 1983, expert testimony regarding 
use of force and proper arrest techniques and training is 
not within the common knowledge of jurors.” 

 

There “‘can be no doubt that claims brought 
pursuant to [42 U.S.C. § 1983] sound in tort.’” 

The issue for preemption “is whether the state 
statute would ‘frequently and predictably produce 
different outcomes in [42 U.S.C. § 1983] litigation 
based solely on whether the claim is asserted in state or 
federal court.’” 

An “an excessive-force claim under [42 U.S.C. 
§ 1983] requires proof that the use of force was 
‘excessive to the need’ and ‘objectively unreasonable.’” 

 
26. San Jacinto River Authority v. Medina, 627 S.W.3d 

618 (Tex. 2021) 
 
Landowners sued for damages to their homes when 

the Authority released water from a dam during 
Hurricane Harvey. The Authority filed a motion under 
TEX. R. CIV. P. 91a asserting that there was no waiver 
of immunity under TEX. GOV’T CODE, ch. 2007 for 
physical damages to their property. The Supreme Court 
disagreed: TEX. GOV’T CODE, ch. 2007 “creates liability 
and waives governmental immunity for two causes of 
action: (1) a statutory takings claim under Subchapter B 
and (2) a suit to rescind proposed governmental action 
under Subchapter C. [The] . . . statutory takings claim 
may include a physical taking, such as the flooding 
alleged by the property owners, and is not limited solely 
to regulatory takings.”  

Takings can be “physical or regulatory.” “A 
compensable taking under the state or federal 
constitution can be physical or regulatory.” See TEX. 
CONST. art. I, § 17. 

This suit should not be dismissed based upon the 
possibility that a constitutional claim may provide 
plaintiffs with “the desired remedy.” 

 
27. Texas Southern University v. Villarreal, 620 

S.W.3d 899 (Tex. 2021) 
 
Student who was dismissed after his first year in 

law school because he did not maintain the required 2.0 
GPA sued school asserting that he was deprived of a 
liberty or property interest. The Supreme Court upheld 
the school’s plea to the jurisdiction. “Dismissal from a 
state university for academic reasons does not carry 
such a stigma or limit an individual’s ability to pursue a 
profession to such a degree that it implicates a 
constitutionally protected liberty interest. And assuming 
without deciding that Texas law would recognize 
Villarreal’s alleged property right in continued 
education, a hearing is not necessary. Notification of the  
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reason for dismissal and the ability to respond are 
sufficient, and it is undisputed that Villarreal had those 
opportunities here.” 

“The Texas Constitution provides that ‘[n]o citizen 
of this State shall be deprived of life, liberty, property, 
privileges or immunities, or in any manner dis-
franchised, except by the due course of the law of the 
land. TEX. CONST. art. I, § 19. . . . ‘Although not bound 
by federal due process jurisprudence . . . , we consider 
federal interpretations of procedural due process to be 
persuasive authority in applying our due course of law 
guarantee.’” 

The Court uses two steps to determine if the 
government violates the guarantee of “due course.” 
First, does the plaintiff have a liberty, property, or other 
enumerated interest that is entitled to protection? 
Second, if a protected interest is implicated, did the 
government defendant follow due course of law in 
depriving the plaintiff of that interest? 

When determining whether a dismissal by the 
government implicates a liberty interest, courts “look[] 
to whether the dismissal imposes a stigma.” Dismissals 
from school “generally fall into two categories: 
disciplinary and academic. ‘Academic dismissals arise 
from a failure to attain a standard of excellence in 
studies whereas disciplinary dismissals arise from acts 
of misconduct.’ . . . Courts frequently conclude that 
disciplinary suspensions and dismissals carry sufficient 
stigma to implicate a protected liberty interest.” 

Student here received an academic dismissal. 
“[U]nlike a disciplinary dismissal, the fact of dismissal 
for academic reasons does not ‘seriously damage’ a 
student’s reputation for honor or integrity.” While he 
might be less attractive as a candidate, he could reapply 
for admission. 

“[C]ourts are ill equipped to evaluate the academic 
judgment of professors and universities.” 

Thus, here, student failed to establish that the 
school violated a liberty interest. 

“Property interests are creatures of state common 
or statutory law.” Here, without determining whether 
student had one, the Court ruled he had been afforded 
sufficient procedural due process. This is particularly 
true since his dismissal was academic, and not 
disciplinary. 

Academic “evaluations of a student, in contrast to 
disciplinary determinations, bear little resemblance to 
the judicial and administrative fact-finding proceedings 
to which we have traditionally attached a full-hearing 
requirement.” 

The “Constitution does not recognize higher 
education as a fundamental right, . . . [so student’s] 

alleged property right does not fall within any 
substantive protection provided by the due course of law 
clause.” “If the people of Texas want a fundamental 
right to higher education, they can create one by 
amending our Constitution.” 

Accordingly, student “is not entitled to substantive 
due course of law protection for any property right in his 
continued education, and . . . he received the procedural 
protections due in connection with his dismissal.” 

 
28. In re Shelley Luther, 620 S.W.3d 715 (Tex. 2021) 

 
Footnote 15: “‘As a rule, we only decide 

constitutional questions when we cannot resolve issues 
on unconstitutional grounds.’” 

 
29. Cooke v. Karlseng, et al., 615 S.W.3d 911 (Tex. 

2021) 
 
Limited partner sued his other partners, 

partnership, and asserted claims on behalf of partnership 
for its claims. The Supreme Court ruled that he had 
standing pursuant to its 2020 decision in Pike , and 
remanded. The court of appeals erred in holding “the 
trial court lacked jurisdiction over claims of a limited 
partner for harm done to the partnership because he 
lacked standing to bring those claims individually.” 

“Pike addressed whether a partner lacked standing 
to sue for breach of a partnership agreement that harmed 
the value of his partnership interest on the ground that 
such a cause of action belongs to the partnership rather 
than individual partners. . . . ‘[T]he authority of a partner 
to recover for an alleged injury to the value of its interest 
in the partnership is not a matter of constitutional 
standing that implicates subject-matter jurisdiction.’ . . . 
[S]tatutory provisions define and limit a partner’s ability 
to recover certain damages. . . . [H]owever, those 
provisions ‘go to the merits of the claim; they do not 
strip a court of subject-matter jurisdiction to render a 
take-nothing judgment if the [partner] fails to meet the 
statutory requirements.’” 

 
30. PNC Mortgage v. Howard, 616 S.W.3d 581 (Tex. 

2021) 
 
In Lopez, the Fifth Circuit asked, “‘Is a lender 

entitled to equitable subrogation, where it failed to 
correct a curable constitutional defect in the loan 
documents under § 50 of the Texas Constitution?’ We 
answered yes.” The “Texas Constitution ‘does not 
destroy the well-established principle of equitable 
subrogation.’” 
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 Statutory Construction 
 

1. Havlinka v. HSC Pipeline Partnership, LLC, ___ 
S.W.3d ___ (Tex. 2022) (5/27/22) 
 
Landowner contested condemnation authority of 

pipeline owner. The Supreme Court ruled that two 
statutes permitted it. 

“We review a trial court’s summary judgment and 
its interpretation of statutory language de novo. We 
enforce a statute ‘as written,’ and ‘avoid construing 
individual provisions of a statute in isolation from the 
statute as a whole. We give effect to all included words 
without treating any language as surplusage, if 
possible.” 

Footnote 31: “A statute cannot abridge consti-
tutional protections, which apply whether a pipeline 
derives its eminent-domain power from either” TEX. 
NAT. RES. CODE § 111.002 or TEX. BUS. ORGS. CODE 
§ 2.105. 
 
2. City of Fort Worth v. Pridgen, ___ S.W.3d ___ 

(Tex. 2022) (5/27/22) 
 
Whistleblower act case that turned on the meaning 

of the statutory term “report.” The Supreme Court ruled 
that the employees were not covered by the act because 
they “make a qualifying ‘report’” as required by the act.  

“When construing statutes, we endeavor to 
‘determine and give effect to the Legislature’s intent.’ 
‘We must enforce the Act ‘as written’ and ‘refrain from 
rewriting the text that lawmakers chose.’ Additionally, 
while we must necessarily construe key terms, we do so 
in the context of the statute as a whole, not in isolation.” 

Because the act does not define the word “report,” 
“we interpret it according to its common, ordinary 
meaning unless the statute’s language indicates 
otherwise. When determining a statutory term’s 
common, ordinary meaning, we typically consult 
dictionaries.” Here, dictionary definitions of the term 
vary, and these simply provide the “outer boundaries” 
when construing the term. 

When “interpreting statutes, we look not only to the 
statutory language, but also to the objective the 
Legislature sought to attain and the consequences of a 
particular construction. Indeed, ‘we consider the context 
and framework of the entire statute and meld its words 
into a cohesive reflection of legislative intent.’” 

“[J]ust as ‘every word of a statute must be 
presumed to have been used for a purpose [,] . . . every 
word excluded from a statute must also be presumed to 
have been excluded for a purpose.’” 

3. Builder Recovery Services, LLC v. Town of 
Westlake, ___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
BRS, a construction site trash hauler, wished to 

service customers in the Town of Westlake. Westlake, a 
general-law municipality, had an exclusive city contract 
with Republic. So, Westlake passed an ordinance that 
required BRS to obtain a license and pay a “percentage-
of-revenue” license fee of 15%. After BRS sought a 
declaratory judgment, the city passed another ordinance 
reducing the fee to 3%. The Supreme Court ruled that 
Westlake “lacks authority as a general-law municipality 
to impose a percentage-of-revenue licensing fee on 
construction trash-hauling companies like BRS.” 

Footnote 8: Regulatory “fees, ‘when only in an 
amount reasonably necessary to fund the State’s 
regulation of that industry, are not [unconstitutional] 
occupation taxes.’” Here, deciding the case based upon 
the statute “has the added benefit of avoiding the 
constitutional question, which we should always do 
where possible.” 

Judicial “‘restraint counsels against deciding un-
necessary issues.’” 

“In general, the invalid portion of an ordinance or 
statute should be severed from the rest of the enactment, 
which remains in effect without the severed portion, 
‘unless all the provisions are connected in subject-
matter, dependent on each other, operating together for 
the same purpose, or otherwise so connected in meaning 
that it cannot be presumed the legislature would have 
passed the one without the other.’” 

Here, Westlake’s ordinance has a severability 
clause. When “‘an ordinance contains an express 
severability clause, the severability clause prevails 
when interpreting the ordinance.’” Since this matter was 
not briefed fully, the case was remanded to the court of 
appeals. 
 
4. Taylor v. Tolbert, ___ S.W.3d ___ (Tex. 2022) 

(5/6/22) 
 
When Attorney Taylor was sued under state and 

federal laws governing wiretapping, she filed a motion 
for summary judgment asserting attorney-immunity. 
The Supreme Court held that it applied as a defense to 
the state statute, but not the federal one. 

Texas “statutes purporting to abrogate common-
law principles must do so either expressly or by 
necessary implication.” This is an “‘opt out’ approach 
that incorporates common-law principles absent the 
Legislature’s clear repudiation.” Courts “presume that 
the Legislature acted with complete knowledge of 
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existing law and with reference to it,” including 
common law defenses. Accordingly, statutes 
“‘creat[ing] a liability unknown to the common law,’ 
like the Texas wiretap statute, are ‘strictly construed in 
the sense that [the statute] will not be extended beyond 
its plain meaning. . . .’” This statute does not clearly 
repudiate attorney-immunity. 

Texas attorney-immunity “is not a defense under 
the federal wiretap statute because, quite simply, a 
state’s common-law defense does not apply to federal 
statutes.” Further: “(1) the federal statute’s plain 
language, (2) federal authority declining to recognize 
extra-statutory defenses and immunities, and (3) 
Taylor’s failure to identify a federal common-law 
defense that aligns with Texas’s attorney-immunity 
defense that federal courts are likely to apply 
notwithstanding the statute’s plain language.” To 
interpret a federal statute, the Court anticipates “‘how 
the U.S. Supreme Court would decide the issue,’ and 
‘[t]his analysis often draws on the precedents of other 
federal courts. . . .’” 
 
5. Sirius XM Radio, Inc. v. Hegar, 643 S.W.3d 402 

(Tex. 2022) 
 
“The correct interpretation of a statute is a matter 

of law, which we review de novo.” “Texas courts have 
not adopted the agency-deference doctrines employed 
by federal courts.” “Instead, this Court has said that ‘we 
will generally uphold an agency’s interpretation of a 
statute it is charged by the Legislature with enforcing, 
so long as the construction is reasonable and does not 
contradict the plain language of the statute.’” 
 
6. In re Anthony, 642 S.W.3d 588 (Tex. 2022) 

 
The Supreme Court holds a city secretary 

improperly rejected an application for candidacy for 
failure to list the applicant’s occupation as required by 
TEX. ELEC. CODE § 141.031. “The Election Code does 
not define ‘occupation,’ and thus we interpret the term 
according to its ordinary meaning.” “As commonly 
understood, ‘occupation’ refers to compensated work,” 
and as “a retired person and an unpaid mayor,” the 
candidate “does not have an occupation in accord with 
its commonly understood meaning.” 
 
7. SandRidge Energy, Inc. v. Barfield, 642 S.W.3d 

560 (Tex. 2022) 
 
Injured employee of contractor brought suit against 

landowner, which pleaded a defense under TEX. CIV. 

PRAC. & REM., ch. 95 . The Supreme Court noted that 
the statute did not define an adequate waring. “The 
Legislature does not define or explain what makes a 
warning ‘adequate’ under Chapter 95, but neither does 
it act in a vacuum. Absent a textual contradiction, we 
may conclude that the Legislature uses terms that have 
a developed meaning at common law ‘for the purpose of 
conveying a meaning consistent with that which we 
historically afforded to it.’” The phrase “adequately 
warn” in Chapter 95 incorporates the same usage it has 
in the common law. 

“The Legislature does not define or explain what 
makes a warning ‘adequate’ under Chapter 95, but 
neither does it act in a vacuum. Absent a textual 
contradiction, we may conclude that the Legislature 
uses terms that have a developed meaning at common 
law ‘for the purpose of conveying a meaning consistent 
with that which we historically afforded to it.’” The 
phrase “adequately warn” in Chapter 95 thus 
incorporates the same usage it has in the common law. 

 
8. Whole Woman’s Health v. Jackson, 642 S.W.3d 

569 (Tex. 2022) 
 
Certified question from the Fifth Circuit asking 

whether certain state officials are authorized to take any 
action to enforce the Texas Heartbeat Act, TEX. HEALTH 
& SAFETY CODE § 171.201.212, which prohibits 
physicians from knowingly performing or inducing an 
abortion unless they first perform an “appropriate” test 
and do not detect a “fetal heartbeat.” The Texas 
Supreme Court answers the question holding it does not. 

Section 171.208 “unequivocally provides that (1) 
the Act’s testing and no-heartbeat requirements may be 
enforced by a private civil action under section 171.208, 
and (2) no state official may bring or participate as a 
party in any such action.”  The Act prohibits both direct 
and indirect enforcement by state officials through its 
“emphatic, unambiguous, and repeated provisions 
declaring that the civil action section 171.208 provides 
is the ‘exclusive’ method for enforcing the Act’s 
requirements.” The Act’s “savings clause,” section 
171.207(b), which provides provides that the exclusive-
remedy provisions “may not be construed to . . . limit 
the enforceability of any other laws that regulate or 
prohibit abortion,” does not authorize officials to take 
disciplinary action against physicians to enforce the Act. 
Finally, this reading does not render as surplusage the 
clause in the exclusive remedy provision prohibiting 
“enforcement of Chapters 19 and 22, Penal Code, in 
response to violations of this subchapter.” 
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9. Energen Resources Corporation v. Wallace, 642 
S.W.3d 502 (Tex. 2022) 
 
Plaintiff was injured when gas that seeped into a 

water well being drilled exploded; gas allegedly 
migrated from oil well being drilled 500 feet away. The 
Supreme Court granted summary judgment under TEX. 
CIV. PRAC. & REM. CODE, ch. 95.  

A “question of statutory construction . . . [is] a legal 
one that we review de novo.” 

“‘In construing a statute, our objective is to 
determine and give effect to the Legislature’s intent.’ 
We begin by examining the plain meaning of the 
statute’s language. ‘If the statute is clear and 
unambiguous, we must read the language according to 
its common meaning ‘without resort to rules of 
construction or extrinsic aids.’’” 

For the Texas Tort Claims Act, TEX. CIV. PRAC. & 
REM. CODE, ch. 101, “a claim for a ‘condition’ of 
tangible personal property ‘must [contain] an allegation 
of ‘defective or inadequate property.’’” The Court has 
used decisions under that statute to inform decisions 
under TEX. CIV. PRAC. & REM. CODE, ch. 95. 
 
10. Maxim Crane Works, L.P. v. Zurich American 

Insurance Company, 642 S.W.3d 551 (Tex. 2022) 
 

The issue in this certified question from the Fifth 
Circuit was whether the term “employee” in the Texas 
Anti-Indemnity Act was the same as the Texas Workers’ 
Compensation Act. The Supreme Court ruled that it was 
not. “Deeming an injured worker to be a co-employee 
with the indemnitor for purposes of the TWCA does not 
make that worker an employee of the indemnitor under 
the plain language of the TAIA. Because the Texas 
Legislature expressly separated these two statutory 
schemes, the TWCA does not affect the enforceability of 
an additional-insured provision under the TAIA.” 
Moreover, the Court did not resort to methods of 
statutory construction or extrinsic aids because the 
legislative intent was clear. 

“‘Statutory construction is a question of law for the 
court to decide.’ ‘We review issues of statutory 
construction de novo.’” ‘When construing a statute, our 
primary objective is to determine the Legislature’s 
intent which, when possible, we discern from the plain 
meaning of the words chosen.’” 

“‘Ordinarily, the truest manifestation of what 
legislators intended is what lawmakers enacted, the 
literal text they voted on.’” “‘If a statute is clear and 
unambiguous, we apply its words according to their 
common meaning without resort to rules of construction 

or extrinsic aids.’” 
“We use definitions prescribed by the Legislature 

and any technical or particular meaning the words have 
acquired. . . .” Otherwise, ‘[w]ords not statutorily 
defined bear their common, ordinary meaning unless a 
more precise definition is apparent from the statutory 
context or the plain meaning yields an absurd result.’” 

Here, construing the statute as written did not lead 
to absurd results, notwithstanding that Beckel could 
participate in the general contractor’s worksite workers’ 
compensation program, but Maxim could not. 
 
11. In the Guardianship of Fairley, ___ S.W.3d ___ 

(Tex. 2022) (3/4/22) 
 
Daughter of ward and wife (later, widow) of ward 

fought over appointment of wife to be his guardian, 
specifically including the methods by which he was 
served with citation. The Supreme Court ruled that the 
probate court acquired subject-matter jurisdiction when 
wife filed her application for appointment; and further 
that defects in the service of citation did not defeat 
personal jurisdiction because ward entered a general 
appearance through his attorney ad litem. 

Both the local rules of the courts and the Texas 
Rules of Civil Procedure address service of citation. 
“But neither an order from the Bexar County probate 
courts nor a rule of procedure can trump a statute 
governing service of process in guardianship 
proceedings.” When “‘a rule of procedure conflicts with 
a statute, the statute prevails.’” 
 
12. U.S. Bank, N.A v. Moss, 644 S.W.3d 130 (Tex. 

2022) 
 
By “definition, ‘may’ does not mean ‘must.’ 

But . . . ‘may’ can be used to introduce a permitted 
option that a person may choose to pursue or not, or it 
can introduce a list of permitted options from which a 
person must choose.” 
 
13. Texas Commission on Environmental Quality v. 

Maverick County, 642 S.W.3d 537 (Tex. 2022) 
 
This review of an administrative decision turned on 

a regulation’s definition of the term “operator.” “When 
a statute or rule defines its terms, courts should not 
construct a restated definition using alternative verbiage 
that adds or subtracts substantive requirements or 
limiting factors.” 

“Courts interpret agency regulations ‘using the 
same principles we apply when construing statutes.’” 



Texas Supreme Court Update                                                                                                                                          Chapter 1 
 

23 
 

Here, the court of appeals improperly employed 
language from its own prior interpretation of the statute. 
“A judicial paraphrase of a legislatively supplied rule of 
decision—no matter how well-reasoned or suitable to 
the case then before the court—does not become the rule 
of decision applicable to future cases. That role is 
reserved for the text chosen by the Legislature—or, in 
this case, by an agency acting with the Legislature’s 
permission.” 

 
14. AMC Entertainment Holdings, Inc. v. iPic-Gold 

Class Entertainment, LLC, 638 S.W.3d 198 (Tex. 
2022) 
 
Antitrust case under Texas law. “Because we 

construe the Texas Antitrust Act in harmony with 
federal law, iPic’s evidence is not enough to survive 
summary judgment under the Texas Act. . . .” 

 
15. Reynolds v. Sanchez Oil and Gas Corporation, 635 

S.W.3d 636 (Tex. 2021) 
 
Appeal from a ruling by court of appeals that a 

petition “did not assert a new legal action under the 
TCPA,” TEX. CIV. PRAC. & REM. CODE § 27.003(b). 
Citing TEX. R. APP. P. 59.1, the Supreme Court returned 
the case to the court of appeals to reconsider its rulings 
in light of the Court’s subsequently issued “holdings in 
Montelongo  and Kinder Morgan .” 

A motion to dismiss under TEX. CIV. PRAC. & 
REM. CODE § ch. 27 must be filed within 60 
days of the filing of a “legal action.” In 
Montelongo, the Court “that, to the extent an 
amended or supplemental pleading either (1) 
adds a new party or parties, (2) alleges new 
essential facts to support previously asserted 
claims, or (3) asserts new legal claims or 
theories involving different elements than the 
claims or theories previously asserted, the new 
pleading asserts a new legal action and triggers 
a new sixty-day period as to those new parties, 
facts, or claims.” 

In Kinder Morgan, the Court “reaffirmed that an 
earlier petition sufficiently pleads a legal action ‘only if 
the petition gives fair notice of the claim involved.’” 

 
16. In re Flores, ___ S.W.3d ___ (Tex. 2021) 

(12/17/21) 
 
In personal injury case, Salsedo filed affidavits of 

the reasonableness and necessity of medical services 
under TEX. CIV. PRAC. & REM. CODE, § 18.001, and 

Flores filed controverting affidavits. The trial court 
struck them as well as certain expert designations. The 
Supreme Court returned the case to the trial court to 
reconsider its rulings in light of the Court’s 
subsequently issued “opinion in In re Allstate Indemnity 
Co., 622 S.W.3d 870 (Tex. 2021) ” . Accordingly, 
Flores’ petition for mandamus was denied. 

 
17. Powell v. City of Houston, ___ S.W.3d ___ (Tex. 

2021) (10/8/21) 
 
The Supreme Court issued a supplement opinion 

on motion for rehearing to its opinion dated June 4, 
2021. In this case, homeowners sought declaration that 
a city ordinance constituted zoning, and further that it 
failed to comply with TEX. LOC. GOV’T CODE, ch. 211. 
The Supreme Court ruled that the city charter 
“limitations on the power to zone do not apply to the 
Ordinance’s historic-preservation regulations because 
they do not fall within the ordinary meaning of ‘zoning.’ 
Though the same regulations do fall within the scope 
of . . . [TEX. LOC. GOV’T CODE, ch. 211], the Home-
owners have not demonstrated that the City failed to 
comply with” TEX. LOC. GOV’T CODE § 211.004 or 
TEX. LOC. GOV’T CODE § 211.007. 

In this supplemental opinion, the Court noted that 
the city claimed the statute recognizes its “ability to 
regulate the appearance of property without complying 
with Chapter 211.” The Court disagreed.  

Because there were “overlapping sources of 
statutory authority for city regulation, the Legislature 
included section 211.013 to address which regulation 
controls in the event of a conflict. But nothing in section 
211.013 is inconsistent with our holding . . . that a city 
may not rely on its home-rule authority to issue historic-
preservation regulations that do not comply with 
Chapter 211.” 

 
18. In re Texan Millwork, 631 S.W.3d 706 (Tex. 2021) 

 
In a death case, survivors wanted to depose an 

individual who had formerly been an employee of 
Texan Millwork. The trial court granted their request to 
compel his attendance by serving a notice upon Texan’s 
attorney, i.e., to compel Texan, which had earlier 
obtained his statement, to produce him. The Supreme 
Court granted mandamus, ruling that TEX. R. CIV. 
P. 199.3 “does not permit the trial court to compel a 
party to produce a witness when the party does not 
retain, employ, or control the witness at the time 
production is requested or required.” 

“In construing procedural rules, we ‘apply[] the 
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same rules of construction that govern the interpretation 
of statutes.’ ‘When a rule of procedure is clear and 
unambiguous, we construe the rule’s language 
according to its plain or literal meaning,’ . . . applying 
the rules of grammar and considering the context. ‘[U]se 
of a verb tense is significant[.]’ Specifically, ‘[u]se of 
the present tense strongly suggests [the object of 
reference] lies in the present or the future, not in the 
past.’” 

“Here, the grammatical difference in the past and 
present tenses is clear and consequential, and construing 
[TEX. R. CIV. P. 199.3] as requiring contemporaneous 
employment, retention, or control— consistent with the 
rule’s use of the present tense—is not only reasonable 
but also the only construction that comports with the 
rule’s plain language.” 

“‘Control’ over someone is ‘[t]he direct or indirect 
power to govern the management . . . of [the] person . . . ; 
the power or authority to manage, direct, or oversee[.]’ 
Rule 199.3’s use of the modifier ‘otherwise’ invokes the 
ejusdem generis canon of construction, which limits the 
scope of the catchall language to the same class or 
category as the specific items that precede its use.” 
Likewise, “the noscitur a sociis canon of construction 
provides that words must be construed in context to 
comport with the surrounding text.” Thus, a “witness 
would not be ‘otherwise subject to the control of’ a party 
absent an existing relationship that imbues a party with 
a right of control commensurate with the type of control 
that could be exercised when a witness is ‘employed by’ 
or ‘retained by’ the party. Presently retained or 
employed witnesses, for example, can presumably be 
coerced to appear by the party’s threat of adverse 
employment action.” But control does not predate or 
postdate the relationship of control. 

TEX. GOV’T CODE § 311.021 creates a 
presumption when interpreting a statute of a “just and 
reasonable result” as well as one “feasible of execution.” 

Accordingly, TEX. R. CIV. P. 199.3 “does not 
authorize courts to compel a party to produce a witness 
when retention, employment, and control are lacking at 
the time production is sought.” 

Deference “must be afforded to the trial court’s 
determination of disputed fact issues. . . .” 

 
19. In re Facebook, 625 S.W.3d 80 (Tex. 2021) 

 
This case turns on interpretation of Section 230 of 

the Communications Decency Act, 47 U.S.C. § 230. 
“When interpreting a federal statute, this Court 
generally follows the decisions of the U.S. Supreme 
Court.” The U.S. Supreme Court “has not addressed the 

scope of section 230,” but “has, however, often stated 
principles of statutory interpretation with which we 
agree:” 

The first is that “when the statutory language is 
plain,” courts: must enforce it according to its 
terms.” “[U]nless otherwise defined, words will 
be interpreted as taking their ordinary . . . 
meaning . . . at the time Congress enacted the 
statute.” It is a “cardinal rule,” as well, “that a 
statute is to be read as a whole, since the 
meaning of statutory language, plain or not, 
depends on context.” We therefore “consider 
not only the bare meaning of [each] word” but 
also the relevant “statutory scheme.” In 
addition, the objective meaning conveyed by 
text may depend on the “backdrop against 
which Congress enacted [it].” Understanding 
this backdrop is crucial in construing “term[s] 
of art” with “established meaning[s]” in the law. 
We presume, absent a contrary indication, that 
“Congress intends to incorporate the well-
settled meaning of [such] common-law terms.” 
Still, “the authoritative statement is the 
statutory text.” 

 
20. In re Oncor Electric Delivery Company LLC, 630 

S.W.3d 40 (Tex. 2021) 
 
“Statutory interpretation relies on the context and 

framework of an entire statute, not just on the definitions 
of words in isolation. That framework is no less 
instructive after it inadvertently has been dismantled. 
‘Statutes cannot be read intelligently if the eye is closed 
to considerations evidenced in affiliated statutes.’” 

Here, a non-substantive codification of the Public 
Utility Regulatory Act “sundered and reordered Section 
17,” which provided for the respective original and 
appellate jurisdiction of the Public Utilities Commission 
and cities, “into stand alone sections 32.001 and 33.001 
of the [Utilities] Code.” Reading these sections together, 
the Supreme Court holds that limiting language in 
section 33.001, governing the jurisdiction of cities, also 
applies to the Commission’s jurisdiction under 32.001. 

 
21. Texas Department of Transportation v. Lara, 625 

S.W.3d 46 (Tex. 2021) 
 
The purpose of the TCHRA is to comply with the 

Americans with Disabilities Act, 42 U.S.C. § 12101 et 
seq. Accordingly, courts look to federal statutes and 
cases when interpreting the TCHRA. 
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22. In re Texas-New Mexico Power Company, 625 
S.W.3d 42 (Tex. 2021) 
 
Homeowners asserted tort claims against utility 

after its contractor left materials unsecured as Hurricane 
Harvey approached; during the storm, the materials 
migrated and jammed drains, causing flooding of their 
homes. Relator claimed that the Public Utility 
Commission (PUC) had exclusive jurisdiction and that 
therefore the trial court had no jurisdiction. The 
Supreme Court disagreed. “Plaintiffs’ claim is not one 
within the PUC’s exclusive original jurisdiction because 
it is not about TNM’s operations and services as a 
utility.” 

Footnote 14: “We will conclude that the 
Legislature has given an agency exclusive jurisdiction 
over a matter when the statute either (1) contains express 
language to that effect; or (2) creates ‘a pervasive 
regulatory scheme indicat[ing] that the Legislature 
intended for the regulatory process to be the exclusive 
means of remedying the problem’ at hand. Of course, 
‘[i]n deciding whether a ‘pervasive regulatory scheme’ 
exists, the statutory language is determinative.’” 

Here, the Legislature has defined “service” as 
broadly as possible, but not “operations.” 

 
23. Amazon.com, Inc. v. McMillan, 625 S.W.3d 101 

(Tex. 2021) 
 
When determining if a Amazon.com could be 

liable as a non-manufacturing “seller,” the Court looked 
to the “body of law, as well as dictionary definitions, for 
guidance on the meaning of ‘distributing or otherwise 
placing.’” 

“Though statutory language should be construed 
according to common usage, phrases that have acquired 
a particular meaning—whether by definition or 
otherwise—should be construed accordingly. TEX. 
GOV’T CODE § 311.011. . . .” The Court presumes “that 
the Legislature uses statutory language ‘with complete 
knowledge of the existing law and with reference to 
it. . . .’” The Court has “concluded that concepts 
included in the Legislature’s ‘seller’ definition acquired 
particular meaning from our common-law products 
liability cases.” 

The Court has concluded “that the Legislature 
selected a term ‘for the purpose of conveying a meaning 
consistent with that which we historically afforded to 
it.’” 

Under a different statute, the meaning of a “seller” 
is “someone who parts with title for a price. See TEX. 
BUS. & COM. CODE § 2.106(a).” 

The Court engaged with the provisions of the 
RESTATEMENT (THIRD) OF TORTS and found the Court 
interpretation to be consistent with it. Footnote 9: 
“Because the Legislature and the drafters of the Third 
Restatement were responding to the same developments 
in products liability, namely the inclusion of non-sale 
methods of distribution, it is reasonable to read the 
language of each consistently.” 

 
24. In re Academy, Ltd., 625 S.W.3d 19 (Tex. 2021)  

 
Following the Sutherland Springs mass shooting, 

plaintiffs sued Academy, where the out-of-state 
assailant purchased the weapon and a large magazine. 
After the trial court denied its motion for summary 
judgment, the Supreme Court granted mandamus, 
applied federal law, and dismissed the case. 

“In analyzing federal statutes, we apply principles 
substantially similar to those that govern our 
interpretation of Texas law. ‘The starting point in 
discerning congressional intent is the existing statutory 
text.’ . . . We enforce a statute according to its plain 
language unless doing so would lead to an absurd result. 
We consider statutes as a whole, reading the chosen 
words ‘in their context and with a view to their place in 
the overall statutory scheme.’” Footnote 6: since neither 
the U.S. Supreme Court nor the Texas Supreme Court 
has interpreted the PLCAA, the Court obtains guidance 
from federal courts. Texas courts can look to precedents 
of federal courts, “‘they are obligated to follow only 
higher Texas courts and the United States Supreme 
Court.’” 

 
25. Odyssey 2020 Academy, Inc. v. Galveston Central 

Appraisal District, 624 S.W.3d 535 (Tex. 2021) 
 
Charter school sought exemption from ad valorem 

taxes for its lease space. 
The Court reviews de novo constitutional and 

statutory language “‘to ascertain and give effect to the 
Legislature’s intent.’ We look for that intent first and 
foremost in the plain language of the constitutional or 
statutory provision. We give effect to all words of a 
provision and avoid constructions that would render any 
part of it meaningless.” 

“‘A court may not judicially amend a statute by 
adding words that are not contained in the language of 
the statute. Instead, it must apply the statute as written.’” 

“‘We presume the legislature chose statutory 
language deliberately and purposefully.’” 

Footnote 12: “The series-qualifier canon [of 
statutory construction] also supports the conclusion that 
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the adjectival clause requiring property to be ‘owned 
and held only for public purposes’ modifies all of the 
following nouns, which are various types of property.” 

 
26. Powell v. City of Houston, 628 S.W.3d 838 (Tex. 

2021) 
 
Dispute over a city ordinance that regulated 

historic structures. 
“We construe municipal ordinances the same way 

we construe statutes. Their construction is thus a 
question of law that we review de novo. City ordinances 
are ‘presumed to be valid,’ and courts ‘have no authority 
to interfere unless the ordinance is unreasonable and 
arbitrary—a clear abuse of discretion.’ It is the burden 
of the challenging party to demonstrate clearly that the 
ordinance is unreasonable and arbitrary.” 

“When a statute does not define a term, we look to 
its common, ordinary meaning unless a contrary 
meaning is apparent from the statute’s language. To 
determine this meaning, ‘we typically look first to 
dictionary definitions and then consider the term’s usage 
in other statutes, court decisions, and similar 
authorities.’ We also consult treatises and com-
mentaries.” 

The “Legislature can define statutory terms 
however it wishes.” 

 
27. In the Interest of J.J.R.S., 627 S.W.3d 211 (Tex. 

2021) 
 
Child visitation dispute. 
For “‘a person to be held in contempt for 

disobeying a court decree, the decree must spell out the 
details of compliance in clear, specific and 
unambiguous terms so that such person will readily 
know exactly what duties or obligations are imposed 
upon him.’ Indeed, the power to enforce an order by 
contempt is ‘an essential element of judicial inde-
pendence and authority.’ But ‘[w]hether or not a decree 
is enforceable by contempt depends, not on statutory 
authority, but on the nature of the decree itself.’ . . . 
Thus, while an order must be ‘clear, specific, and 
unambiguous’ to be enforceable by contempt, it does not 
follow that every order less than that is invalid.” It is not 
required that “trial courts must issue orders that are 
always enforceable by contempt.” 

 
28. Hogan v. Zoanni, 627 S.W.3d 163 (Tex. 2021) 

 
An issue was raised when a plaintiff amended his 

suit under the Defamation Mediation Act (DMA), TEX. 

CIV. PRAC. & REM. CODE § 73.051 et seq., to allege 
additional defamatory statements  

The “DMA’s exemplary-damages bar is trigged by 
knowledge, not the date of publication. TEX. CIV. PRAC. 
& REM. CODE § 73.055(c).” 

To determine if the DMA required dismissal, “we 
apply traditional principles of statutory interpretation to 
determine whether the Legislature intended dismissal as 
a remedy for failure to serve statutory notice before 
expiration of the statute of limitations. The purpose of 
statutory construction is ‘to effectuate the Legislature’s 
intent by ‘giv[ing] effect to every word, clause, and 
sentence.’’ Indeed, the statutory text is the ‘first and 
foremost’ indication of the Legislature’s intent. We do 
not look at statutory provisions in isolation but rather 
derive the Legislature’s intent and the statute’s meaning 
from the statute as a whole. TEX. GOV’T CODE 
§ 311.021(2); Janvey v. Golf Channel, Inc., 487 S.W.3d 
560, 572 (Tex. 2016). Moreover, we ‘presume the 
Legislature chose statutory language deliberately and 
purposefully,’ and that it likewise excluded language 
deliberately and purposefully. Thus, we are cautious not 
to interpret silence in a way that undermines a statute’s 
purpose.” 

The statute did not define “maintain;” accordingly, 
“‘we will use the plain and ordinary meaning of the term 
and interpret it within the context of the statute.’” 

“When the Legislature intends dismissal as the 
consequence for noncompliance, it clearly says so in the 
statute.” Here, it did not do so. When “a statute is silent 
on a subject, we presume the Legislature purposefully 
excluded that language.” 

“Because we presume that the Legislature knew the 
state of the law at the time of enactment, Dugger . . . , 
any interpretation of the DMA must accommodate this 
textual distinction between knowledge and accrual.” 

Regarding the Legislature’s intended consequence 
of an untimely notice, “the Legislature does not hide 
elephants in mouseholes, and it certainly does not 
provide an express remedy when it means to imply 
another significantly more severe one.” 

“It is not our role to speculate on the Legislature’s 
purpose, but instead to give meaning to every word in a 
statute, harmonizing each provision.” Here, the 
Legislature expressed its purpose. 

 
29. Broadway National Bank v. Yates Energy 

Corporation, 631 S.W.3d 16 (Tex. 2021) 
 
The Supreme Court interprets TEX. PROP. CODE 

§ 5.029, which requires that a correction deed correcting 
a material error in a prior deed be “executed by each 
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party to the recorded original instrument . . . or, if 
applicable, a party’s heirs, successors, or assigns[.]” 
The court of appeals holds that, if the original grantee 
has already conveyed title to a third party, the deed must 
be signed by the present owner as the grantee’s “assign.” 
The Supreme Court disagrees, and holds that a 
correction deed is effective if signed by the original 
parties,  

The phrase “or, if applicable” is not defined. The 
Supreme “Court has recognized that ‘or’ is typically 
understood as a disjunctive term, meaning that either of 
the separated words or phrases may be employed 
without the other.” “‘Applicable’ is defined as ‘capable 
of being applied; having relevance’ and ‘fit, suitable, or 
right to be applied.’” Thus, “‘if applicable’ conditionally 
introducing the phrase ‘heirs, successors, or assigns,’ 
signaling that the phrase is meant to apply when relevant 
or appropriate.”  

“Nothing in” the text of section 5.029 “indicates 
that an assign must assent to a correction instrument 
when each party to the original conveyance is available 
to correct their mistake by executing a correction 
instrument.” “Rather, when read along with the 
disjunctive ‘or,’ ‘if applicable’ simply emphasizes that 
the phrase ‘party’s heirs, successors, or assigns’ may be 
relevant when the original party is unavailable and, in 
that case, may serve as a substitute.” “Accordingly, 
section 5.029 is satisfied when all the original parties 
agree to sign the correction instrument.” 

This reading is confirmed by the statute’s 
“encompassing scheme,” because the TEX. PROP. CODE 
§ 5.030 provides protection to bona fide purchasers 
which “would be pointless” if the “bona fide 
purchasers—as current property owners—were 
otherwise required to sign a correction instrument for it 
to take effect[.]” 

 
30. HouseCanary, Inc. v. Title Source, Inc., 622 

S.W.3d 254 (Tex. 2021) 
 
After trial, HouseCanary moved to seal certain 

records that contained trade secrets, even though it 
admitted some into evidence and also discussed the 
trade secrets during trial. After the motion was denied, 
HouseCanary filed a motion for reconsideration, which 
would have been improper under TEX. R. CIV. P. 76a. 
The issues then became whether TEX. CIV. PRAC. & 
REM. CODE, ch. 134A, the Texas Uniform Trade Secret 
Act (TUTSA), provided an independent pathway to 
sealing records. The Supreme Court ruled that “TUTSA 
displaces some provisions of Rule 76a but does not 
provide an independent, self-contained pathway for 

sealing court records.” The Court then determined that 
the trial court abused its discretion by failing to apply 
the “non-displaced provisions” of TEX. R. CIV. P. 76a, 
and then remanded the case for the trial to exercise its 
discretion. 

“We review a trial court’s decision on a Rule 76a 
motion to seal court records for an abuse of discretion.” 

Some, but not all, of TEX. R. CIV. P. 76a conflicts 
with TEX. CIV. PRAC. & REM. CODE, ch. 134A, and in 
the event of a conflict with existing or amended rules, 
TUTSA controls. One conflict is the presumption of 
openness in Rule 76a with “TUTSA’s presumption in 
favor of granting protective orders. . . .” Yet, the 
showing of a conflict does not displace the entire rule. 
There is no conflict between TUTSA and the procedures 
of Rule 76a. 

The parties had submitted an agreed protective 
order under TEX. R. CIV. P. 192.6(b) and TEX. CIV. 
PRAC. & REM. CODE § 134A.006(a) which creates a 
presumption in favor of protective orders to protect 
trade secrets, which protection includes sealing. Yet, 
TUTSA does not address “sealing procedures.” 

TEX. R. CIV. P. 76a(7) prohibits motions for 
reconsideration with showing material “changed 
circumstances.” 

In 1990, the Court adopted TEX. R. CIV. P. 76a 
pursuant to direction from the Legislature, in TEX. 
GOV’T CODE § 22.010. The Court also had rulemaking 
authority under TEX. CONST. art. V. 

TEX. R. CIV. P. 76a “lays out both the substantive 
standards and the procedural steps for sealing court 
records. Regarding standards, the rule provides that 
court records are presumed to be open to the public and 
can be sealed only when a party has shown a specific, 
serious, and substantial interest that outweighs both this 
presumption of openness and any adverse effect sealing 
will have on general public health or safety. TEX. R. 
CIV. P. 76a(1)(a). The party must also show that no less 
restrictive means than sealing records will adequately 
and effectively protect its asserted interest. TEX. R. CIV. 
P. 76a(1)(b).” 

Parties must follow the procedures of TEX. R. CIV. 
P. 76a. They must file “a written motion with the court, 
[and] must post a public notice informing the public of 
its right to intervene, the nature of the controversy, and 
the nature of the records sought to be sealed. TEX. R. 
CIV. P. 76a(3). The rule also gives appellate courts 
jurisdiction over appeals from orders related to sealing 
or unsealing records. TEX. R. CIV. P. 76a(8). Trial courts 
do retain jurisdiction to alter or vacate their own sealing 
orders, but parties can move to reconsider an order on a 
motion to seal only by showing a change in 
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circumstances materially affecting the order. TEX. R. 
CIV. P. 76a(7).” 

In 2012, Texas adopted TUTSA. TEX. CIV. PRAC. & 
REM. CODE § 134A.006 “provides that trial courts 
hearing misappropriation actions ‘shall preserve the 
secrecy of an alleged trade secret by reasonable means.’ 
It creates ‘a presumption in favor of granting protective 
orders’ to preserve secrecy and offers examples of the 
kinds of provisions a trial court ‘may include’ in a 
protective order, including provisions ‘sealing the 
records of the action.’ Section 134A.006 does not 
presume that a particular type of protective provision 
should be included in any given order; the statute’s use 
of the discretionary ‘may’ indicates that the trial court 
has discretion to choose the appropriate provision(s).” 

TEX. R. CIV. P. 76a addresses sealing records; such 
records could include trade secrets. Footnote 3: “Court 
records also include unfiled discovery concerning 
certain matters of public interest ‘except discovery in 
cases originally initiated to preserve bona fide trade 
secrets or other intangible property rights.’ TEX. R. CIV. 
P. 76a(2)(c).” 

Because TUTSA prescribes no procedures for 
sealing, nothing in it “alters the procedures that would 
otherwise apply. . . .” The requirement for public notice 
in TEX. R. CIV. P. 76a(3) “poses no more of a threat to 
sensitive information in misappropriation actions than it 
does in other contexts. . . .” Neither is the bar in TEX. R. 
CIV. P. 76a(7) of motions for reconsideration “absent 
changed circumstances incompatible with TUTSA’s 
standards. . . .” 

Thus, because TUTSA prescribes no procedures for 
sealing, it “cannot provide an independent path to 
sealing court records: its standards help courts 
determine when to seal but fail to guide courts on how 
to seal.” Footnote 5: “We do not hold that the only 
reasonable means of preserving the secrecy of alleged 
trade secrets is a sealing order that complies with Rule 
76a. . . .” 

The sealing procedures of TEX. R. CIV. P. 76a 
address the commitment to open courts found in both 
“the common law and the First Amendment. The 
public’s right of access to judicial proceedings ‘is a 
fundamental element of the rule of law’ because 
‘monitor[ing] the exercise of judicial authority’ helps 
‘maintain[] the integrity and legitimacy of an 
independent Judicial Branch.’” Footnote 7: The “people 
of Texas have an interest in what goes on in their courts, 
and TUTSA does not eliminate that interest or adopt 
different sealing procedures for alleged trade secrets.” 

Here, the trial court’s sealing order was an abuse of 
discretion that probably caused the rendition of an 

improper order. “Not only did the court grant more relief 
than requested, it did not apply the non-displaced 
provisions of Rule 76a in ruling on the motion for 
reconsideration.” 

Because the “trial court has not had an opportunity 
to exercise its discretion under [the] legal standard, 
which combines TUTSA’s presumption with Rule 76a’s 
non-displaced provisions[,] . . . we remand to the trial 
court for further proceedings on sealing.” The 
clarification of the legal standards allows HouseCanary 
to file a new sealing motion. TEX. R. CIV. P. 76a(7). 

Moreover, introducing exhibits and discussing 
some did not “alone” establish waiver. To preserve a 
trade secret, the “owner must ‘take[] reasonable 
measures under the circumstances to keep the infor-
mation secret,’ and the information must ‘not be[] 
generally known to, and not be[] readily ascertainable 
through proper means by, another person who can 
obtain economic value’ from it. TEX. CIV. PRAC. & 
REM. CODE § 134A.002(6).” This is a fact-intensive 
analysis. Footnote 10: Access “to courts is ‘subject to 
reasonable limitations imposed to protect countervailing 
interests, such as the preservation of trade secrets.’ . . . 
Public access to courtrooms themselves is protected by 
the First Amendment, but like the common-law right of 
access to records and documents, this right of access is 
not absolute.” 

 
31. Montelongo v.  Abrea, 612 S.W.3d 71 (Tex. 2021) 

 
“Generally, a petition is a ‘formal written request 

presented to a court,’ but in Texas parlance, the term is 
used ‘in a generic sense to embrace all the pleadings of 
the plaintiff in the course of the case.’” Footnote 11: 
“Because the TCPA does not define the term “petition,” 
we must apply its common, ordinary meaning unless a 
contrary meaning is apparent from the statute’s 
language.” 

A court “‘must not interpret [a] statute in a manner 
that renders any part of the statute meaningless or 
superfluous.’” 

To construe a statute, the Court looks to its 
“language, applying its definitions and the common, 
ordinary meaning of undefined terms, while also 
considering their statutory context and avoiding 
rendering any provision meaningless.” 

 
32. Rogers v. Bagley, 623 S.W.3d 343 (Tex. 2021) 

 
Case determined to constitute a claim under TEX. 

CIV. PRAC. & REM. CODE, ch. 74. 
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“[W]e ‘presume the Legislature ‘chooses a 
statute’s language with care, including each word 
chosen for a purpose, while purposefully omitting words 
not chosen.’’ We aim to discern the Legislature’s intent 
by looking first to the ‘plain and common meaning of 
the statute’s words.’ The conjunction ‘whether,’ by its 
common definition, means ‘alternative conditions or 
possibilities.’ The Legislature’s use of ‘whether’ does 
not mean that claims must sound in either tort or 
contract to qualify as HCLCs; it merely illustrates that the 
claims can sound in tort or contract.” 

“In the absence of ‘clear statutory language to the 
contrary,’ we presume that when the Legislature 
chooses broad language, ‘the Legislature intended it to 
have equally broad applicability.’” 

 
33. San Jacinto River Authority v. Medina, 627 S.W.3d 

618 (Tex. 2021) 
 
“‘As a general principle, we eschew constructions 

of a statute that render any statutory language 
meaningless or superfluous.’” 

 
34. In re Texas Education Agency, 619 S.W.3d 679 

(Tex. 2021)  
 
The Court sets forth the “well-established 

principles” of statutory construction: 
The polestar of statutory construction is 
legislative intent, which we determine from the 
enacted language. In doing so, we construe the 
Legislature’s chosen words and phrases within 
the context and framework of the statute as a 
whole, not in isolation. We apply the plain 
meaning of the statutory language unless (1) the 
Legislature has prescribed definitions, (2) the 
words have acquired a technical or particular 
meaning, (3) a contrary intention is apparent 
from the context, or (4) a plain-meaning 
construction leads to nonsensical or absurd 
results. We presume the Legislature knows the 
law and drafts statutes with care, choosing each 
word for a purpose and purposefully omitting 
all other words. That being the case, we 
endeavor to afford meaning to all of a statute’s 
language so none is rendered surplusage, but we 
remain ever mindful of our obligation to avoid 
constructions that give rise to constitutional 
infirmities. 

 
35. Hinojos v. State Farm Lloyds, 619 S.W.3d 651 

(Tex. 2021) 
 
Footnote 41: “‘When the Legislature uses a word or 

phrase in one part of a statute but excludes it from another, 
the term should not be implied where it has been excluded.’” 

 
36. Texas Board of Chiropractic Examiners v. Texas 

Medical Association, 616 S.W.3d 558 (Tex. 2021) 
 
The Texas Medical Association (TMA) challenged 

Texas Board of Chiropractic Examiners (the Board) 
rules defining the terms relating to the scope of 
chiropractic practice and authorizing chiropractors to 
perform VONT, an eye-movement test for neurological 
problems. TMA asserted that the Board has imper-
missibly expanded the scope of chiropractic under the 
Texas Chiropractic Act (the Act), TEX. OCC. CODE 
§§ 201.001–201.606, and that performing VONT con-
stitutes the practice of medicine under the Medical 
Practice Act (MPA), TEX. OCC. CODE §§ 151.001–
170.003. The Supreme Court held that the Board’s rules 
do not violate the Chiropractic Act or Medical Practice 
Act. 

As a threshold matter, the Court held the TMA has 
statutory standing to challenge the rule under TEX. 
GOV’T CODE § 2001.038(a), which allows a challenge 
to an administrative rule only the rule or its application 
affects “a legal right or privilege of the plaintiff.” 
Physicians represented by the TMA have the exclusive 
privilege to practice medicine under the MPA, and 
“allowing nonphysicians to practice medicine outside 
the MPA’s control would impair—or at least threaten to 
impair—that privilege.” 

The MPA “broadly define[s]” the practice of 
medicine but “carves out certain nonphysician health-
care providers” including “‘licensed chiropractor[s] 
engaged strictly in the practice of chiropractic as defined 
by law.’” With the Act, “the Legislature has chosen to 
prescribe chiropractic in broad terms undefined by 
statute and to require the Board to clarify by rules what 
activities are included and excluded.” 

Interpreting statutes and rules “involves only 
questions of law, which we determine de novo.” “While 
it was not improper for the trial court to allow evidence 
to be offered as background . . ., the question whether 
the Board exceeded its authority by adopting rules that 
conflict with the Act is a legal one.” 

“[A]gency rules are presumed valid and . . . the 
challenger has the burden of showing that a ‘rule’s 
provisions are not ‘in harmony with the general 
objectives of the act involved.’’” 

“When statutes use terms they do not define . . . 
‘we must apply their common, ordinary meaning unless 
a contrary meaning is apparent from the statute’s 
language.’” However, “‘context is fundamental to 
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understanding the use of language’” and a court should 
not draw “‘meaning . . . from isolated words or 
phrases.’” “If a definition that is ‘different, more 
limited, or [more] precise’ than the dictionary definition 
‘is apparent from the term’s use in the context of the 
statute, [then] we apply that meaning.’” 

In Texas State Board of Examiners of Marriage 
and Family Therapists v. Texas Medical Association, 
511 S.W.3d 28 (Tex. 2017), the Court explained “that 
‘every act that a physician may do is not automatically 
the unlawful practice of medicine when done by a non-
physician, and terminology in one field may overlap 
with that of another.’” “Thus, the question in a 
§ 2001.038(a) suit for judicial review of an agency rule 
regulating nonphysician healthcare providers is not 
whether any part of the rule authorizes a provider to 
engage in an activity that also constitutes the practice of 
medicine. Rather, the question is whether the plaintiff 
has overcome the presumption that the rule is valid by 
sowing that any part of the rule either ‘contravenes 
specific . . . language’ of the regulated profession’s 
enabling statute or ‘runs counter to the general 
objectives of’ that statute.” 

Here, the lower courts “failed to apply this 
analysis” by considering expert testimony regarding the 
“appropriate line between chiropractic and medical 
neurology—as if it were doing the Board’s work anew.” 
The Legislature delegated this analysis to the Board, and 
“[j]udges are experts in statutory analysis, not in 
healthcare.” “To prevent expensive and time-consuming 
usurpations of administrative agencies’ policymaking 
work, the court’s inquiry in a § 2001.038(a) suit 
challenging the validity of an agency rule must be 
limited.” 

Analyzing the rules at issue, the Court holds that 
the “TMA has not overcome the definitions’ presumption 
of validity,” that “no specific language in the Act forbids 
chiropractors from performing VONT,” and that “the 
Board has articulated how a chiropractor might use the 
test” within the statutory scope of chiropractic. 
“Because a § 2001.038(a) suit challenges the facial 
validity of an agency rule, that must be the end of the 
inquiry.” “Whether VONT should be used be used by 
chiropractors is a policy judgment for the Legislature 
and the Board, not for the courts.” 
 

 Administrative Law, Administrative Agencies, 
and Procedure 
 

1. Havlinka v. HSC Pipeline Partnership, LLC, ___ 
S.W.3d ___ (Tex. 2022) (5/27/22) 
 
Private pipeline condemned landowner’s property 

for an easement to transmit polymer-grade propylene. 
Landowner contested condemnation authority of 
pipeline owner. 

The “Railroad Commission defines ‘product’ to 
include ‘refined crude oil’” and liquid derivatives there 
from. Footnote 27: 16 TEX. ADMIN. CODE § 3.79(21). 
“See TEX. NAT. RES. CODE § 81.051(a)(3) (giving the 
Railroad Commission jurisdiction over all ‘persons 
owning or operating pipelines in Texas’).” 
 
2. Perthuis v. Baylor Miraca Genetics Laboratories, 

LLC, ___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
Dispute about the duty to pay commissions on a 

sale completed the day after the employer terminated the 
employee. The Supreme Court applied the “procuring-
cause” doctrine. 

Footnote 11: The ruling here does not conflict with 
the Texas Workforce Commission rules. 40 TEX. 
ADMIN. CODE § 821.26(b). The rule “confirms that 
commissions ‘are earned when the employee has met all 
the required conditions set forth in the applicable 
agreement with the employer.’” The Commission’s 
rules provide an alternative which is cumulative of the 
common law. 
 
3. Pape Partners, Ltd. v. DRR Family Properties, LP, 

___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
Prior owner to Pape had obtained water use permits 

from the Texas Commission on Environmental Quality 
(TCEQ) over two parcels of land. It sold one parcel to 
Pape and later the other to an unrelated purchaser; it 
ultimately ended in the hands of DRR. A dispute arose 
over prior owner’s combination of permits and thus a 
matter was brought before TCEQ. Ultimately, TCEQ 
made an administrative ruling; later, Pape filed a 
declaratory judgment in district court. DRR argued TCEQ 
had exclusive jurisdiction, and that Pape’s suit in district 
was untimely to appeal it. The Supreme Court ruled 
“that TCEQ lacks jurisdiction to decide conflicting 
claims of ownership to surface-water rights.” That 
determination is for the courts. 

Footnote 6: 30 TEX. ADMIN. CODE § 50.139(a) 
provides for a motion to overturn the director’s decision. 

Footnote 9: TEX. WATER CODE § 5.351(a) 
provides for judicial review of a ruling of the 
commissioner. 

The Court presumes “‘that [the] district court has 
subject-matter jurisdiction’ to resolve a claim. And 
historically, ‘the power to determine controverted rights 
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to property’ has been ‘vested in the judicial branch.’” 
There “‘is no presumption that administrative 

agencies are authorized to resolve disputes. Rather, they 
may exercise only those powers the [Legislature], in 
clear and express statutory language, [has] confer[red] 
upon them.’” “Because of the presumption in favor of 
district-court jurisdiction and the narrowness of 
administrative-agency jurisdiction, ‘the burden to 
demonstrate that exclusive jurisdiction rests with an 
administrative agency falls on the party resisting the 
district court’s jurisdiction.’” 

To make that determination, “we look for either an 
express grant of exclusive original jurisdiction to the 
agency or a ‘pervasive regulatory scheme’ indicating 
that the Legislature intended ‘the [administrative] 
process to be’” exclusive. 

TEX. WATER CODE, ch. 5 provides TCEQ’s 
enabling statute. TEX. WATER CODE § 5.013(a) “lists 
twelve areas that the Legislature has granted the 
commission ‘general jurisdiction over.’ The first area is: 
water and water rights including the issuance of water 
rights permits. . . .”  

TEX. WATER CODE § 5.351 provides for an appeal 
of a decision of TCEQ “within 30 days [by filing] a suit 
for judicial review in Travis County district court.” The 
review is generally “an abuse of discretion 
standard. . . .” 

The Water Rights Adjudication Act seeks to 
promote conservation and use of “‘surface-water 
resources’” for their “‘greatest beneficial use.’” TEX. 
WATER CODE § 11.302. “Water rights adjudication” is a 
term of art. A petition for adjudication is filed, the 
commission publishes a notice, it holds a hearing, it 
makes a preliminary decision, potentially holds another 
hearing, makes a final determination, and then considers 
possible applications for rehearing. After this, there may 
be a suit in the district court of any county where the 
subject water is located. The court then determines all 
issues independently from the commission’s decision, 
and the court’s adjudication is final. At that point, the 
commission may issue a permit. “After three years, the 
permit holder ‘acquires title’ to the water rights 
allocated him, and they become permanent rights that 
‘pass [] with the title to land.’” 

The permit holder is required to notify the 
commission when there is a change of ownership. 30 
TEX. ADMIN. CODE § 297.83. 

Nothing in the statute “gives TCEQ authority to 
decide conflicting claims to water rights acquired with 
the title to land.” TCEQ agrees, and say it only has an 
“‘administrative record-keeping function.’” 

4. In re Greg Abbott, ___ S.W.3d ___ (Tex. 2022) 
(5/13/22) 
 
The Attorney General (AG) issued an opinion that 

a sex change operation could constitute child abuse. The 
governor then sent a letter to the Department of Family 
and Protective Services (DFPS) that all departments must 
follow the law as explained by the AG. DFPS then issued 
a press release that it would follow the law as mentioned 
by the governor and AG. Certain plaintiffs filed suit and 
the trial court granted a temporary injunction. DFPS filed 
an interlocutory appeal, which supersedes the in-
junction. The court of appeals then reinstated the 
injunction statewide. The Supreme Court granted in part 
a mandamus filed by DFPS: the Court ruled that the court 
of appeals “lacked any authority under [TEX. R. APP. 
P. 29.3] to afford relief to nonparties throughout the 
state.” The Court further granted relief for the governor 
since he is not in charge of DFPS. The Court lastly ruled 
that DFPS did not “established its entitlement to 
mandamus relief” to the remainder of the temporary 
injunction. 

There exists a procedure for “notice-and-
comment” when a new agency rule is promulgated. See 
TEX. GOV’T CODE §§ 2001.023, 2001.029, and 
2001.033. 

When challenging governmental action, the proper 
parties must be identified. The “plaintiffs who want the 
courts to pass judgment on the legality of government 
action must seek relief against the particular government 
official or agency responsible for the challenged 
action.” 

“Unlike the federal constitution, the Texas 
Constitution does not vest the executive power solely in 
one chief executive. Instead, the executive power is 
spread across several distinct elected offices, and the 
Legislature has over the years created a wide variety of 
state agencies— including DFPS—whose animating 
statutes do not subject their decisions to the Governor’s 
direct control.” 

An AG “opinion interpreting the law cannot alter 
the pre-existing legal obligations of state agencies or 
private citizens.” Nor does the AG “have any formal 
legal authority to direct the investigatory decisions of 
DFPS.” Footnote 3: The issue is whether AG opinions 
“create or change legal obligations, as opposed to 
explaining them. They do not.” 

The agency is not required “to base its 
investigatory decisions on the Governor’s letter or the 
Attorney General’s Opinion.” 

“Legislature has granted to DFPS, not to the 
Governor or the Attorney General, the statutory 
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responsibility to ‘make a prompt and thorough 
investigation of a report of child abuse or neglect.’” 
TEX. FAM. CODE § 261.301(a).” And, within 
constitutional limitations, the Legislature can change 
that. 

“DFPS’s preliminary authority to investigate 
allegations does not entail the ultimate authority to 
interfere with parents’ decisions about their children, 
decisions which enjoy some measure of constitutional 
protection whether the government agrees with them or 
not. Before it can impose consequences on a family 
beyond an investigation, DFPS generally must seek court 
orders authorizing it to intervene. See generally TEX. 
FAM. CODE § 262.001  et seq. In other words, DFPS does 
not need permission from courts to investigate, but it 
needs permission from courts to take action on the basis 
of an investigation.” Courts are thus “gatekeeper[s]” and 
do not oversee the agency’s “initial, executive-branch 
decision to investigate. . . .” Footnote 5: “DFPS has 
limited authority in extreme, emergency situations to 
take temporary custody of children before obtaining a 
court order. See TEX. FAM. CODE § 262.104. 

 
5. Sirius XM Radio, Inc. v. Hegar, 643 S.W.3d 402 

(Tex. 2022) 
 
“Texas courts have not adopted the agency-

deference doctrines employed by federal courts.” 
“Instead, this Court has said that ‘we will generally 
uphold an agency’s interpretation of a statute it is 
charged by the Legislature with enforcing, so long as the 
construction is reasonable and does not contradict the 
plain language of the statute.’” 
 
6. Texas Commission on Environmental Quality v. 

Maverick County, 642 S.W.3d 537 (Tex. 2022) 
 
TCEQ issued a wastewater discharge permit for 

DRCP, the owner of a coal mine. Several parties 
challenged the permit, in part on the basis that DRCP is 
not the “operator” under the relevant TCEQ regulation 
because it employed a contractor to run the day-to-day 
operations of the mine. After TCEQ prevailed in the 
administrative hearing, the contestants sued in district 
court, and the district court held DRCP was not the 
“operator.” The court of appeals affirmed. 

The Supreme Court reversed the court of appeals, 
holding the court altered the regulatory definition of 
“operator.” 

Under the Administrative Procedure Act , courts 
reviewing agency action may review on a number of 
grounds, including, under TEX. GOV’T CODE 

§ 2001.174(2)(E), where the administrative findings are 
“‘not reasonably supported by substantial evidence 
considering the reliable and probative evidence in the 
record as a whole.’” “When applying the substantial-
evidence rule, ‘a court may not substitute its judgment 
for the judgment of the state agency on the weight of the 
evidence on questions committed to agency 
discretion.’” However, interpretation of the definition of 
a regulatory term “raises a predicate legal question, 
which we address de novo.” 

“Courts interpret agency regulations ‘using the 
same principles we apply with construing statutes.’” “It 
is often stated that courts will uphold an agency’s 
interpretation of its own rule if the interpretation ‘is 
reasonable and does not contradict [the rule’s] plain 
language.’” “Even so, courts must determine what the 
rule’s text means before they can decide whether the 
agency’s interpretation contradicts the text.” 

Courts “are not free to add or subtract verbiage” to 
the definition of a regulatory term. Here, the term 
“operator” means the party with ultimate authority to 
make decisions about how the facility is operator. 

Examining the record, the Court concluded that 
there is “‘a reasonable basis in the record’ on which 
TCEQ could have concluded that DRCP” was the 
operator. 

 
7. Matzen v. McLane, ____ S.W.3d ____ (Tex. 2021) 

(12/17/21) 
 
Matzen was found by a jury to be a sexually violent 

predator (SVP) and civilly committed under the Sexually 
Violent Predators Act, , prior to 2015. Pursuant to the 
commitment order, he was placed in outpatient 
treatment with the Texas Civil Commitment Office 
(TCCO). In 2015, the Legislature amended the Act to 
allow for total confinement of SVPs and require SVPs to 
pay a portion of their income to defray the cost of their 
confinement. The TCCO’s Board adopted cost recovery 
rules pursuant to these amendments.  

In 2015 pursuant to the new statute and rules, a 
court entered an amended civil commitment order, 
moving Matzen into total confinement and requiring 
him to comply with TCCO rules. TCCO began charging 
Matzen a percentage of his income under its cost 
recovery rules. Matzen sued TCCO and its director on a 
number of theories. Matzen primarily claimed that 
because he was convicted under the pre-2015 Act, he 
could not be required to pay the cost of his confinement 
and could not be subject to total confinement rather than 
outpatient treatment. Much of his argument centered on 
his contention that only the TCCO “itself,” and not the 
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TCCO’s Board, has rulemaking authority, and thus the 
rules adopted by the Board are void. The government 
filed a plea to the jurisdiction, which was granted in part 
and denied in part. Both the government and Matzen 
appealed. 

The Supreme Court rendered judgment dismissing 
all of Matzen’s claims for want of jurisdiction. 

Matzen’s argument that the TCCO’s Board lacked 
rulemaking authority was meritless, which disposed of 
most of Matzen’s claims. “Like any government agency, 
TCCO must act through natural persons duly vested with 
legal authority to make decisions for the agency,” and 
by statute, TCCO “‘is governed by a board.’” 

The Supreme Court also held that Matzen failed to 
allege a claim that he was deprived of property without 
due process. “It is often said that due process generally 
‘requires notice and an opportunity to be heard at a 
meaningful time in a meaningful manner.’” “It is just as 
true, however, that ‘[w]hen the legislature enacts a law, 
or a state agency adopts a regulation, that affects a 
general class of persons, all of those persons have 
received procedural due process by the legislative 
process itself and they have no right to individual 
attention.’” 

Matzen had notice and a jury trial in connection 
with his original commitment order, and he received 
another individualized hearing when his commitment 
order was amended to confirm to the legislative 
changes. While TCCO rules were adopted after the 
amendment of his commitment order, the amendment of 
TCCO’s generally-applicable rules did not entitle him to 
another individual hearing. 

 
8. Phillips v. McNeill, 635 S.W.3d 620 (Tex. 2021) 

 
A pharmacist sues the Health and Human Services 

Commission and two of its officers asserting that they 
acted ultra vires in refusing to provide him a contested 
case hearing after they determined that he had received 
Medicaid overpayments. The Supreme Court holds that 
the trial court erred in granting the government’s plea to 
the jurisdiction based on sovereign immunity. 

Texas courts . . . recognize that an action to 
determine or protect a private party’s rights 
against a state official who has acted ultra 
vires—that is, without legal or statutory 
authority—is not a suit against the State that 
sovereign immunity bars. An ultra vires suit 
requires a plaintiff to “allege, and ultimately 
prove, that the officer acted without legal 
authority of failed to perform a purely 
ministerial act.” Action without legal authority 

occurs when “a government officer with some 
discretion to interpret and apply a 
law . . . exceeds the bounds of his granted 
authority or if his acts conflict with the law 
itself.” Ministerial acts are those “where the law 
prescribes and defines the duties to be 
performed with such precision and certainty as 
to leave nothing to the exercise of discretion or 
judgment.” 

Here, the Court determined that the pharmacist had 
a statutory right to a contested-case hearing, and that 
Commission’s officials accordingly acted ultra vires in 
refusing to provide one. 

Under the statute providing for appeal of a claim 
for recoupment of overpayments, TEX. GOV’T CODE 
§ 531.1201(a), “‘a provider who is the subject of a 
recoupment of overpayment or recoupment of debt 
arising out of a fraud or abuse investigation’ may 
request an administrative hearing regarding the 
proposed recoupment,” and, upon receipt of a timely 
request, the inspector general “shall file a docketing 
request . . . for an administrative hearing.’” “Thus, if the 
statutory requirements are met, the Inspector General 
has a ministerial duty to request a hearing.” 

“Abuse” is broadly defined by the statute to include 
“a practice by a recipient that results in an unnecessary 
cost to the Medicaid program.” The government’s audit 
in this case falls within the scope of that definition. The 
pharmacist is accordingly entitled to a contested-case 
hearing, and the inspector general acted ultra vires in 
refusing to request a hearing 

 
9. In re CenterPoint Energy Houston Electric, LLC, 

629 S.W.3d 149 (Tex. 2021) 
 
The family and estate of a Good Samaritan who is 

electrocuted by a downed power line while attempting 
to rescue the victims of a car wreck sue the utility, 
CenterPoint, for wrongful death and survival claims in 
probate court. The family asserts common-law claims 
for negligence and gross negligence, alleging that the 
downed line failed to de-energize because CenterPoint 
used fuses that were too large. CenterPoint files a plea 
to the jurisdiction, asserting that the Public Utilities 
Commission (PUC) has exclusive jurisdiction to 
adjudicate whether CenterPoint’s design met legal and 
industry standards. 

After the trial court denies the plea, CenterPoint 
petitions for mandamus relief. The Supreme Court 
denies mandamus, holding that the PUC does not have 
exclusive jurisdiction over any issues underlying this 
common-law negligence dispute. 
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Administrative “bodies may exercise only powers 
conferred in clear and express statutory language” and 
“do not share the jurisdictional presumption of district 
courts.” The “presumption that the trial court is 
authorized to resolve the parties’ dispute . . . may be 
overcome by ‘clear and express statutory language’ 
giving an agency exclusive jurisdiction to adjudicate the 
matter.” 

TEX. UTIL. CODE § 15.015 grants the PUC 
jurisdiction over complaints filed by “‘an affected 
person,’” which includes “‘a person whose utility 
service or rates are affected.’” Here, neither the Good 
Samaritan nor the plaintiffs “possessed any service from 
CenterPoint, and therefore were not charged any rates.” 
Because the plaintiffs are not “affected persons,” their 
complaints do not fall within the express grant of 
jurisdiction under PURA. 

“Absent an express grant of jurisdiction, ‘an 
agency may also have exclusive jurisdiction ‘when a 
pervasive regulatory scheme indicates that the 
Legislature intended for the regulatory process to be the 
exclusive means of remedying the problem to which the 
regulation is addressed.’’” Here, the plaintiffs’ claims 
are based on the size of the fuse used by CenterPoint. 
That issue is within the PUC’s exclusive jurisdiction to 
regulate, but “the PUC has not exercised this jurisdiction: 
there is neither a law administered by the PUC nor a PUC 
order or rule that regulates fuse size prospectively, so 
there can be no complaint that CenterPoint violated any 
such standards in selecting the fuses at issue.” “We 
conclude that the PUC is not empowered to resolve 
issues relating to fuse size here because (1) none of the 
statutes or PUC regulations cited by CenterPoint displace 
the common-law standard of care with respect to fuse 
size, and (2) whether that standard has been met in 
individual cases is not a ‘question[] of rules and 
regulations squarely within the PUC’s purview.’” 

 
10. In re Texas-New Mexico Power Company, 625 

S.W.3d 42 (Tex. 2021) 
 
Homeowners asserted tort claims against utility 

after its contractor left materials unsecured as Hurricane 
Harvey approached; during the storm, the materials 
migrated and jammed drains, causing flooding of their 
homes. Relator claimed that the Public Utility 
Commission (PUC) had exclusive jurisdiction and that 
therefore the trial court had no jurisdiction. The 
Supreme Court disagreed. “Plaintiffs’ claim is not one 
within the PUC’s exclusive original jurisdiction because 
it is not about TNM’s operations and services as a 
utility.” 

TEX. UTIL. CODE § 32.001(a) of PURA grants the 
PUC “‘exclusive original jurisdiction over the rates, 
operations, and services of an electric utility.’” “In 
Oncor Electric Delivery Co. v. Chaparral Energy, LLC, 
we held that the PUC’s exclusive jurisdiction extends to 
‘issues underlying a customer’s claim that a PUC-
regulated utility breached a contract by failing to timely 
provide electricity services.’” This suit, however, is 
based upon a negligence claim that “does not involve its 
rates, operations, and services.” 

Footnote 14: “‘A state agency ‘has exclusive 
jurisdiction when the Legislature has granted that 
agency the sole authority to make an initial 
determination in a dispute.’ ‘When an agency has 
exclusive jurisdiction, courts lack jurisdiction until a 
party has exhausted all administrative remedies before 
the agency.’ Therefore, the issue of exclusive agency 
jurisdiction ‘cannot be waived’ and ‘may [be] 
raise[d] . . . for the first time on appeal.’ We will 
conclude that the Legislature has given an agency 
exclusive jurisdiction over a matter when the statute 
either (1) contains express language to that effect; or (2) 
creates ‘a pervasive regulatory scheme indicat[ing] that 
the Legislature intended for the regulatory process to be 
the exclusive means of remedying the problem’ at hand. 
Of course, ‘[i]n deciding whether a ‘pervasive 
regulatory scheme’ exists, the statutory language is 
determinative.’” 

Here, the Legislature has defined “service” as 
broadly as possible, but not “operations.” Nevertheless, 
plaintiffs’ allegations are “not about TNM’s operations 
and services as a utility.” By analogy, “a claim alleging 
that one of its drivers caused a car accident would not 
involve its rates, operations, or services and, therefore, 
would not fall within the PUC’s exclusive jurisdiction.” 

Moreover, though the statute contains a “limitation 
of liability” provision and a force majeure clause, that 
does not transform the claim into one about the utility’s 
“operations or services.” 

 
11. In re Oncor Electric Delivery Company LLC, 630 

S.W.3d 40 (Tex. 2021) 
 
Taylor asks Oncor, an electric utility, to trim trees 

on his property obstructing Oncor’s drop line to a 
neighboring house, or to move the line. Oncor informs 
Taylor that the trees are his responsibility. When Taylor 
attempts to trump the trees, he contacts a high-voltage 
line and sustains electric shock injuries. 

Taylor sues Oncor for negligence and consumer-
protection violations. Oncor moves for summary 
judgment, asserting indemnity for Taylor’s violation of 
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Chapter 752 of the Texas Health and Safety Code by 
failing to notify Oncor and arrange for the lines to be de-
energized before he began working near them. Oncor 
then files a jurisdictional plea, asserting that the Public 
Utilities Commission (PUC) has jurisdiction and that 
Taylor failed to exhaust administrative remedies. Oncor 
petitions for mandamus relief from the trial court’s 
denial of its jurisdictional plea. 

The Supreme Court denies mandamus. While “we 
have granted mandamus relief to halt trial court 
proceedings that run counter to an administrative 
agency’s exclusive jurisdiction,” the Court holds that 
the PUC lacks jurisdiction over Taylor’s personal injury 
claims. 

“A district court has subject-matter jurisdiction to 
resolve disputes unless the Legislature divests it of that 
jurisdiction.” 

The Legislature has granted the PUC “‘exclusive 
original jurisdiction over the rates, operations, and 
services of an electric utility’ in some geographic areas 
and ‘exclusive appellate jurisdiction’ in others—
namely, where municipalities exercise ‘exclusive 
original jurisdiction over the rates, operations, and 
services of an electric utility in areas in the 
municipality.’” As originally enacted in 1975, Section 
17 of the Public Utility Regulatory Act (PURA) governed 
the exclusive original jurisdiction of both the PUC and 
municipalities, and expressly provided that this 
jurisdiction was “for the purpose of regulating rates and 
services.” 

However, the “putatively non-substantive 1997 
codification of the Act sundered and reordered Section 
17 into stand-alone sections 32.001 and 33.001 of the 
[Utilities] Code,” which separately govern the PUC’s 
and municipalities’ jurisdiction, respectively. In doing 
so, the codifier omitted the limiting purpose language 
from section 32.001. But “the Legislature’s original 
guiding purpose for granting jurisdiction lives on in 
section 33.001(a),” and this purpose limits the 
jurisdiction of the PUC. 

Applying this limiting language, as well as the 
presumption under the open courts provision of the 
Texas Constitution that the Legislature has not 
abrogated a common-law right to seek redress for injury 
“absent the Legislature’s clear repudiation of the 
common law,” the Supreme Court holds that the PUC 
does not have jurisdiction over Taylor’s personal injury 
claims. “None of Oncor’s alleged wrongdoing has to do 
with its rates or the adequate and efficient provision of 
electrical services.” 

While Oncor’s tariff may inform the utility’s 
liability, a “regulatory standard or defense . . . does not 

drag this tree-trimming suit before the Commission, 
which concededly has no role in adjudicating a utility’s 
liability for a personal injury claim in these 
circumstances.” “Much as a federal question presented 
as a defense does not create federal jurisdiction, Oncor’s 
defense that its tariff might limit its liability does not 
create Commission jurisdiction.” 

 
12. Davis v. Morath, 624 S.W.3d 215 (Tex. 2021) 

 
TEX. EDUC. CODE § 21.352 requires school 

districts to evaluate teachers using a procedure 
developed by the school district or the Commissioner of 
Education. The Dallas Independent School District 
(“DISD”) made its own procedure: The Teacher 
Excellence Initiative (“TEI”). DISD has a rule requiring 
teachers who have grievances to file them with DISD “no 
later than ten [business] days from the date the employee 
first knew or, with reasonable diligence, should have 
known of the decision or action giving rise to the 
grievance or complaint.” 

Some of DISD’s teachers were unhappy with TEI. 
Their grievances about TEI broke down into two 
categories: “Components grievances” (issues with TEI 
itself) and “appraisal grievances” (issues with individual 
teacher’s appraisals). Ten days after the TEI scorecards 
were released, these unhappy teachers filed a grievance 
on both categories. The hearing officer denied the 
grievance, finding that the grievance was with TEI itself, 
which had been introduced roughly four years before the 
teacher’s filed their grievance, and therefore was 
untimely under DISD’s file-within-10-days rule. This 
decision was affirmed by a subcommittee of DISD’s 
Board of Trustees. The teachers then appealed to the 
Commissioner of Education, who found that he lacked 
jurisdiction to hear the appeal under TEX. EDUC. CODE 
§ 7.057(a).  

Having exhausted their administrative remedies, 
the teacher’s sought review from the Travis County 
district court, which affirmed the Commissioner’s 
decision in an unwritten opinion. The court of appeals 
reversed in part and affirmed in part, concluding (1) the 
Commissioner did have jurisdiction and (2) the 
teacher’s “component grievances” were untimely but 
their “appraisal grievances” were timely. 

The Supreme Court granted review to decide this 
“purely procedural” issue. The Court quickly affirmed 
the appellate court’s holding that the Commissioner had 
jurisdiction to hear the teacher’s appeal, noting that 
under the plain language of  TEX. EDUC. CODE 
§ 7.057—the statute defining the parameters of the 
Commissioner’s Jurisdiction—“procedural defects at 



Texas Supreme Court Update                                                                                                                                          Chapter 1 
 

36 
 

the local level [such as a grievance’s timeliness] are not 
jurisdictional defects.” 

The Court then took aim at the issue of whether the 
teachers failed to engage DISD’s internal grievance 
process in a timely manner. Although DISD has the 
“exclusive power and duty to govern and oversee the 
management of [itself],” TEX. EDUC. CODE § 11.151(b), 
school-district actions alleged to violate the “school 
laws of this state” are nonetheless subject to judicial 
review. TEX. EDUC. CODE § 7.057(a).  

There was “no doubt that the distribution of the 
scorecards was an ‘action’ by the district” that required 
any grievance about that action to be filed within 10 
days. But “[t]he controlling question [was] whether this 
action—or some other, earlier action [such as the 
implementation of TEI itself some four years ago]—
‘g[ave] rise to the [teacher’s] grievance.’” 
Acknowledging that DISD has some authority to decide 
for itself what its rule means, the Court explained 
nonetheless that DISD has no “authority to decide for 
itself which ‘action’ the Teachers are challenging.” 
Appearing to reject the “components grievance” and 
“appraisal grievance” dichotomy, the Court rejected 
DISD’s arguments that the teachers’ grievance was 
untimely because it challenged the implementation of 
TEI itself. Instead, the Court concluded that because “the 
grievance was lodged within ten days of [the release of 
the scorecards,] it was timely.” 

 
13. Farmers Group, Inc. v. Geter, 620 S.W.3d 702 

(Tex. 2021) 
 
Carrier refused to renew a certain type of 

homeowner’s policy statewide due to statewide losses 
from mold. Class action in Beaumont asserted that, 
under the policy, carrier was required to renew. Upon 
cross motions for summary judgment, interpreted the 
policy in favor of the class. The Supreme Court, noting 
the position of the TDI and Attorney General, ruled that 
the carrier’s interpretation of the relevant policy renewal 
provision was correct, and reversed. 

The policy in question had been approved by the 
Texas Department of Insurance (TDI). “Homeowners 
insurance policies cannot be issued in Texas without TDI 
approval.” TEX. INS. CODE art. 5.35(e). 

Footnote 4: “In 2003, the Attorney General issued 
an opinion concluding that an insurer does not violate 
Texas law in refusing on a statewide basis to renew 
homeowners insurance policies, so long as it complies 
with the 30-day notice requirement. TEX. ATT’Y GEN. 
OP. No. GA-0045 (2003).” 

“While courts will enforce contracts according to 

their plain meaning, we also cannot be blind to the 
commercial realities of the context in which the parties 
were operating. . . . [A contrary reading that prohibited 
a carrier to quit renewing certain policies] would 
undermine TDI’s regulatory authority to react to 
changing circumstances in the insurance industry and 
would bind Farmers to suffer statewide underwriting 
losses in perpetuity.” 

“Although TDI’s understanding of the [policy in 
question] is not controlling, we note that our reading of 
the policy is consistent with TDI’s.” 

Moreover, the Court’s decision is “likewise 
supported by the [referenced] Attorney General 
opinion. . . . We treat Attorney General opinions as 
persuasive but not controlling.” 

 
14. Texas Board of Chiropractic Examiners v. Texas 

Medical Association, 616 S.W.3d 558 (Tex. 2021) 
 
The Texas Medical Association (TMA) challenged 

Texas Board of Chiropractic Examiners (the Board) 
rules defining the terms relating to the scope of 
chiropractic practice and authorizing chiropractors to 
perform VONT, an eye-movement test for neurological 
problems. TMA asserted that the Board has 
impermissibly expanded the scope of chiropractic under 
the Texas Chiropractic Act (the Act), TEX. OCC. CODE 
§§ 201.001–201.606, and that performing VONT 
constitutes the practice of medicine under the Medical 
Practice Act (MPA), TEX. OCC. CODE §§ 151.001–
170.003. The Supreme Court held that the Board’s rules 
do not violate the Chiropractic Act or Medical Practice 
Act. 

As a threshold matter, the Court held the TMA has 
statutory standing to challenge the rule under TEX. 
GOV’T CODE § 2001.038(a), which allows a challenge 
to an administrative rule only the rule or its application 
affects “a legal right or privilege of the plaintiff.” 
Physicians represented by the TMA have the exclusive 
privilege to practice medicine under the MPA, and 
“allowing nonphysicians to practice medicine outside 
the MPA’s control would impair—or at least threaten to 
impair—that privilege.” 

The MPA “broadly define[s]” the practice of 
medicine but “carves out certain nonphysician health-
care providers” including “‘licensed chiropractor[s] 
engaged strictly in the practice of chiropractic as defined 
by law.’” With the Act, “the Legislature has chosen to 
prescribe chiropractic in broad terms undefined by 
statute and to require the Board to clarify by rules what 
activities are included and excluded.” 

Interpreting statutes and rules “involves only 
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questions of law, which we determine de novo.” “While 
it was not improper for the trial court to allow evidence 
to be offered as background . . ., the question whether 
the Board exceeded its authority by adopting rules that 
conflict with the Act is a legal one.” 

“[A]gency rules are presumed valid and . . . the 
challenger has the burden of showing that a ‘rule’s 
provisions are not ‘in harmony with the general 
objectives of the act involved.’’” 

“When statutes use terms they do not define . . . 
‘we must apply their common, ordinary meaning unless 
a contrary meaning is apparent from the statute’s 
language.’” However, “‘context is fundamental to 
understanding the use of language’” and a court should 
not draw “‘meaning . . . from isolated words or 
phrases.’” “If a definition that is ‘different, more 
limited, or [more] precise’ than the dictionary definition 
‘is apparent from the term’s use in the context of the 
statute, [then] we apply that meaning.’” 

In Texas State Board of Examiners of Marriage 
and Family Therapists v. Texas Medical Association, 
511 S.W.3d 28 (Tex. 2017), the Court explained “that 
‘every act that a physician may do is not automatically 
the unlawful practice of medicine when done by a non-
physician, and terminology in one field may overlap 
with that of another.’” “Thus, the question in a 
§ 2001.038(a) suit for judicial review of an agency rule 
regulating nonphysician healthcare providers is not 
whether any part of the rule authorizes a provider to 
engage in an activity that also constitutes the practice of 
medicine. Rather, the question is whether the plaintiff 
has overcome the presumption that the rule is valid by 
sowing that any part of the rule either ‘contravenes 
specific . . . language’ of the regulated profession’s 
enabling statute or ‘runs counter to the general 
objectives of’ that statute.” 

Here, the lower courts “failed to apply this 
analysis” by considering expert testimony regarding the 
“appropriate line between chiropractic and medical 
neurology—as if it were doing the Board’s work anew.” 
The Legislature delegated this analysis to the Board, and 
“[j]udges are experts in statutory analysis, not in 
healthcare.” “To prevent expensive and time-consuming 
usurpations of administrative agencies’ policymaking 
work, the court’s inquiry in a § 2001.038(a) suit 
challenging the validity of an agency rule must be 
limited.” 

Analyzing the rules at issue, the Court holds that 
the “TMA has not overcome the definitions’ presumption 
of validity,” that “no specific language in the Act forbids 
chiropractors from performing VONT,” and that “the 
Board has articulated how a chiropractor might use the 

test” within the statutory scope of chiropractic. 
“Because a § 2001.038(a) suit challenges the facial 
validity of an agency rule, that must be the end of the 
inquiry.” “Whether VONT should be used be used by 
chiropractors is a policy judgment for the Legislature 
and the Board, not for the courts.” 

 
15. Patients Medical Center v. Facility Insurance 

Corporation, 623 S.W.3d 336 (Tex. 2021) 
 
Health care provider in comp. case disputed the 

amount carrier allowed for a procedure. Following an 
administrative review, in which the provider prevailed, 
the issue was which party had the burden of proof during 
judicial review. The Supreme Court ruled that the “ALJ 
properly applied the Division’s rules in allocating the 
burden of proof” to the carrier. In “a worker’s 
compensation medical fee dispute resolution 
proceeding, the burden of proof in a contested case 
hearing before SOAH [State Office of Administrative 
Hearings] is on the party seeking review of the 
Division’s initial MFDR [Medical Fee Dispute 
Resolution] decision.” 

“The Texas Worker’s Compensation Act entitles 
an employee who sustains a compensable injury to all 
health care reasonably required by the nature of the 
injury as and when needed. TEX. LAB. CODE 
§ 408.021(a). The Act tasks insurance carriers with 
making ‘appropriate payment of charges for medical 
services provided under [the Act]’ and contains 
numerous requirements governing carriers’ payment of 
claims submitted by health care providers.” TEX. LAB. 
CODE § 413.015(a) and TEX. LAB. CODE § 408.27. 

Claims for payment must be submitted by 
providers by 95 days. TEX. LAB. CODE § 408.027(a). If 
the carrier objects, the provider may request a 
reconsideration of the bill by the carrier. 28 TEX. 
ADMIN. CODE § 133.250(a). 

A “health care provider who is ‘denied payment or 
paid a reduced amount for [a] medical service rendered’ 
is entitled to a review of the service by the Division, 
[TEX. LAB. CODE § 413.031(a)(1)] . . . [which seeks] to 
‘resolv[e] disputes over the amount of’” medical bills, 
following the statutes and administrative rules. TEX. 
LAB. CODE § 413.031(c).  

The rules “outline the [MFDR] prerequisites and 
procedures.” First, the MFDR “is filed with the Division. 
28 TEX. ADMIN. CODE § 133.307(c).” The parties “then 
submit a plethora of information and documents to the 
Division,” which thereafter reviews them and “issues a 
decision.” 

If a party contests the decision, it “may request a 
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non-adversarial benefit review conference.” TEX. LAB. 
CODE § 413.031(k). If a party fails to timely request on, 
the decision is final. 28 TEX. ADMIN. CODE 
§ 133.307(g). If a party continues to dispute the matter 
after a benefit review conference, it may request “a 
contested case hearing before SOAH, to be conducted 
pursuant to the Administrative Procedure Act. TEX. 
LAB. CODE § 413.0312(d), [TEX. LAB. CODE 
§ 413.0312(e)]; see also 28 TEX. ADMIN. CODE 
§ 133.307(g)(1).” If a party contests the result of the 
contested case hearing, it may seek judicial relief. TEX. 
LAB. CODE § 413.031(k-1). This is a “substantial-
evidence review.” TEX. GOV’T CODE § 2001.174 
Footnote 13: On “on judicial review of an agency’s 
decision, the trial court is ‘without authority to substitute 
a nonstatutory standard for that prescribed by the 
statute.’” 

The SOAH rule provides that “[i]n determining 
which party bears the burden of proof, the [ALJ] shall 
first consider the applicable statute, the referring 
agency’s rules, and the referring agency’s policy. . . .” 1 
TEX. ADMIN. CODE § 155.427.  

The Division’s rules put the burden on “the party 
seeking relief.” 1 TEX. ADMIN. CODE § 148.14(b). “We 
interpret administrative rules using the same principles 
we apply when construing statutes. That is, we strive to 
give effect to the promulgating agency’s intent, ‘which 
is generally reflected in the [rules’] plain language.’ 
Further, administrative rules, like statutes, should be 
analyzed ‘as a cohesive, contextual whole.’” The 
“identity of ‘the party seeking relief’ depends not on 
who initially requested MFDR but on who requested 
relief at SOAH.” Here, that was the carrier. Footnote 10: 
“The Division’s statement regarding its own 
interpretation of the rule is thus consistent with the 
language it chose. See Rodriguez v. Serv. Lloyds Ins. 
Co., 997 S.W.2d 248 (Tex. 1999) (explaining that the 
Texas Register is ‘[o]ur best source of the [agency’s] 
intent’ but that an agency may not decline to ‘follow the 
clear, unambiguous language of its own regulation’).” 
 

 Governmental Branches, Powers, Officials, 
Duties, and Elections 

 
1. Pape Partners, Ltd. v. DRR Family Properties, LP, 

___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
Under the constitution, a “‘district court has 

subject-matter jurisdiction to resolve disputes unless the 
Legislature divests it of that jurisdiction.’” See TEX. 
CONST. art. V, § 8. The Court presumes “‘that [the] 
district court has subject-matter jurisdiction’ to resolve 

a claim. And historically, ‘the power to determine 
controverted rights to property’ has been ‘vested in the 
judicial branch.’” 
 
2. Builder Recovery Services, LLC v. Town of 

Westlake, ___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
BRS, a construction site trash hauler, wished to 

service customers in the Town of Westlake. Westlake, a 
general-law municipality, had an exclusive city contract 
with Republic. So, Westlake passed an ordinance that 
required BRS to obtain a license and pay a “percentage-
of-revenue” license fee of 15%. After BRS sought a 
declaratory judgment, the city passed another ordinance 
reducing the fee to 3%. The Supreme Court ruled that 
Westlake “lacks authority as a general-law municipality 
to impose a percentage-of-revenue licensing fee on 
construction trash-hauling companies like BRS.” 

TEX. HEALTH & SAFETY CODE § 361.0961(a)(1) 
and 361.0961(a)(3) prohibit “local ordinances that (1) 
‘prohibit or restrict, for solid waste management 
purposes, the sale or use of a container or package in a 
manner not authorized by state law’; or (2) ‘assess a fee 
or deposit on the sale or use of a container or package.’” 

“Municipalities ‘represent no sovereignty distinct 
from the state and possess only such powers and 
privileges as have been expressly or impliedly conferred 
upon them.’ ‘Texas law recognizes three types of muni-
cipalities: home-rule municipalities, general-law muni-
cipalities, and special-law municipalities.’ ‘Home-rule 
municipalities derive their powers from the Texas 
Constitution and possess the full power of self-
government and look to the Legislature not for grants of 
power, but only for limitations on their power.’” 

“General-law cities . . . possess only ‘those powers 
and privileges that the State expressly confers upon 
them.’ In addition to their expressly granted powers, 
general-law cities have ‘only such implied powers as are 
reasonably necessary to make effective the powers 
expressly granted.’ The reasonable necessity of an 
implied power will not be lightly assumed. To the 
contrary, we have held that a general-law city’s implied 
powers are limited to those that are ‘indispensable’ to 
carrying out expressly granted powers. . . . [A] 
‘municipal power will be implied only when without its 
exercise the expressed duty or authority would be 
rendered nugatory.’” 

“‘A case is moot when either no ‘live’ controversy 
exists between the parties, or the parties have no legally 
cognizable interest in the outcome.’” “A claim that a 
percentage-of-revenue fee of any size is unlawful is not 
mooted by an intervening adjustment to the size of the 
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fee.” In addition, here BRS was escrowing the disputed 
licensing fee. “Thus, because of the parties’ escrow 
agreement, BRS continues to have a legally cognizable 
interest in the legality of the 15% fee even though it has 
been replaced with a lower fee.” 

Westlake’s “relationship with Republic is 
governed by an exclusive franchise agreement as 
described in” TEX. HEALTH & SAFETY CODE § 361.034. 

Here, the Court analyzed Westlake’s authority 
under TEX. HEALTH & SAFETY CODE § 361.111. That 
section “authorizes municipalities, including general-
law municipalities, to ‘adopt rules for regulating solid 
waste collection, handling, transportation, storage, 
processing, and disposal.’” This does not expressly 
authorize a fee. But even if it could, only when it 
“calibrated to cover regulatory costs can there be any 
argument that the power to charge the fee is 
‘indispensable’ to the power to regulate.” Here, the fee 
was tethered to market prices for trash-hauling, not the 
costs of regulating. 

A percentage-of-revenue fee “is difficult to dis-
tinguish from an unconstitutional occupation tax.” TEX. 
CONST. art. VIII, § 1. Footnote 7: cases distinguish 
“between valid regulatory fees and unconstitutional 
occupation taxes based on whether, from the perspective 
of the government, ‘the primary purpose of the fees . . . 
is the raising of revenue.’” Footnote 8: Regulatory “fees, 
‘when only in an amount reasonably necessary to fund 
the State’s regulation of that industry, are not 
[unconstitutional] occupation taxes.’” Here, deciding 
the case based upon the statute “has the added benefit of 
avoiding the constitutional question, which we should 
always do where possible.” 

Here, Westlake’s ordinance has a severability 
clause. When “‘an ordinance contains an express 
severability clause, the severability clause prevails 
when interpreting the ordinance.’” Since this matter was 
not briefed fully, the case was remanded to the court of 
appeals. 
 
3. In re Greg Abbott, ___ S.W.3d ___ (Tex. 2022) 

(5/13/22) 
 
The Attorney General (AG) issued an opinion that 

a sex change operation could constitute child abuse. The 
governor then sent a letter to the Department of Family 
and Protective Services (DFPS) that all departments must 
follow the law as explained by the AG. DFPS then issued 
a press release that it would follow the law as mentioned 
by the governor and AG. Certain plaintiffs filed suit and 
the trial court granted a temporary injunction. DFPS filed 
an interlocutory appeal, which supersedes the 

injunction. The court of appeals then reinstated the 
injunction statewide. The Supreme Court granted in part 
a mandamus filed by DFPS: the Court ruled that the court 
of appeals “lacked any authority under [TEX. R. APP. 
P. 29.3] to afford relief to nonparties throughout the 
state.” The Court further granted relief for the governor 
since he was not in charge of DFPS. The Court lastly 
ruled that DFPS did not “established its entitlement to 
mandamus relief” to the remainder of the temporary 
injunction. 

When challenging governmental action, the proper 
parties must be identified. The “plaintiffs who want the 
courts to pass judgment on the legality of government 
action must seek relief against the particular government 
official or agency responsible for the challenged 
action.” 

“Unlike the federal constitution, the Texas Consti-
tution does not vest the executive power solely in one 
chief executive. Instead, the executive power is spread 
across several distinct elected offices, and the 
Legislature has over the years created a wide variety of 
state agencies—including DFPS—whose animating 
statutes do not subject their decisions to the Governor’s 
direct control.” 

An AG “opinion interpreting the law cannot alter 
the pre-existing legal obligations of state agencies or 
private citizens.” Nor does the AG “have any formal 
legal authority to direct the investigatory decisions of 
DFPS.” Footnote 3: The issue is whether AG opinions 
“create or change legal obligations, as opposed to 
explaining them. They do not.” 

The agency is not required “to base its 
investigatory decisions on the Governor’s letter or the 
Attorney General’s Opinion.” 

“Legislature has granted to DFPS, not to the Gover-
nor or the Attorney General, the statutory responsibility 
to ‘make a prompt and thorough investigation of a report 
of child abuse or neglect.’” TEX. FAM. CODE 
§ 261.301(a).” And, within constitutional limitations, 
the Legislature can change that. 

“DFPS’s preliminary authority to investigate 
allegations does not entail the ultimate authority to 
interfere with parents’ decisions about their children, 
decisions which enjoy some measure of constitutional 
protection whether the government agrees with them or 
not. Before it can impose consequences on a family 
beyond an investigation, DFPS generally must seek court 
orders authorizing it to intervene. See generally TEX. 
FAM. CODE § 262.001 et seq. In other words, DFPS does 
not need permission from courts to investigate, but it 
needs permission from courts to take action on the basis 
of an investigation.” Courts are thus “gatekeeper[s]” and 
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do not oversee the agency’s “initial, executive-branch 
decision to investigate. . . .” Footnote 5: “DFPS has 
limited authority in extreme, emergency situations to 
take temporary custody of children before obtaining a 
court order. See TEX. FAM. CODE § 262.104. 

Here, the Court granted mandamus in part because 
an injunction against the governor was improper since 
he does not have authority to investigate or prosecute 
the plaintiffs here, nor has he threatened to do so.  

 
4. In re G.S., 644 S.W.3d 160 (Tex. 2022) 

 
After G.S. brought mandamus in the Supreme 

Court to compel the Comptroller to compensate him 
under the Tim Cole Act, TEX. CIV. PRAC. & REM. CODE 
§§ 103.001–103.154. 

Footnote 2: TEX. CIV. PRAC. & REM. CODE 
§ 103.051(e) permits a “claimant who is ultimately 
denied compensation to ‘bring an action for mandamus 
relief’); TEX. GOV’T CODE § 22.002(c) (‘Only the 
supreme court has the authority to issue a writ of man-
damus . . . against any of the officers of the executive 
departments of the government of this state. . . .’); see 
also TEX. CONST. art. IV, § 1 (‘The Executive 
Department of the State shall consist of a . . . 
Comptroller of Public Accounts. . . .’).” 

 
5. In re Anthony, 642 S.W.3d 588 (Tex. 2022) 

 
A city secretary rejects the mayor’s application for 

candidacy for re-election because she fails to list her 
occupation, which is required under TEX. ELEC. CODE 
§ 141.031. The Court grants mandamus under TEX. 
ELEC. CODE § 273.061(a), under which the Supreme 
Court “‘may issue a writ of mandamus to compel the 
performance of any duty imposed by law in connection 
with the holding of an election.’” 

The city secretary “shall reject” non-compliant 
applications but is “‘required to accept’” valid appli-
cations. Here, the application was valid even though the 
mayor did not give her occupation, because “‘occu-
pation’ refers to compensated work,” and as “a retired 
person and an unpaid mayor,” the mayor “does not have 
an occupation in accord with its commonly understood 
meaning.” 
 
6. In the Guardianship of Fairley, ___ S.W.3d ___ 

(Tex. 2022) (3/4/22) 
 
Daughter of ward and wife (later, widow) of ward 

fought over appointment of wife to be his guardian, 
specifically including the methods by which he was 

served with citation. The Supreme Court ruled that the 
probate court acquired subject-matter jurisdiction when 
wife filed her application for appointment; and further 
that defects in the service of citation did not defeat 
personal jurisdiction because ward entered a general 
appearance through his attorney ad litem. 

Courts “lack subject-matter jurisdiction to decide a 
moot controversy. [This is] . . . rooted in the separation-
of-powers doctrine that prohibits courts from rendering 
advisory opinions.” See TEX. CONST. art. II, § 1. 

“The Legislature created the statutory probate court 
in Bexar County from which this appeal arises. See TEX. 
GOV’T CODE § 25.0171(c). The Legislature gives 
statutory probate courts original jurisdiction over 
guardianship proceedings.” See TEX. EST. CODE 
§ 1022.002(a) and TEX. CONST. art. V, § 8. 
 
7. Matzen v. McLane, ____ S.W.3d ____ (Tex. 2021) 

(12/17/21) 
 
Matzen was found by a jury to be a sexually violent 

predator (SVP) and civilly committed under the Sexually 
Violent Predators Act, , prior to 2015. Pursuant to the 
commitment order, he was placed in outpatient treat-
ment with the Texas Civil Commitment Office (TCCO). 
In 2015, the Legislature amended the Act to allow for 
total confinement of SVPs and require SVPs to pay a 
portion of their income to defray the cost of their 
confinement. The TCCO’s Board adopted cost recovery 
rules pursuant to these amendments. 

In 2015 pursuant to the new statute and rules, a 
court entered an amended civil commitment order, 
moving Matzen into total confinement and requiring 
him to comply with TCCO rules. TCCO began charging 
Matzen a percentage of his income under its cost 
recovery rules. Matzen sued the TCCO and its director on 
a number of theories. Matzen primarily claimed that 
because he was convicted under the pre-2015 Act, he 
could not be required to pay the cost of his confinement 
and could not be subject to total confinement rather than 
outpatient treatment. Much of his argument centered on 
his contention that only the TCCO “itself,” and not the 
TCCO’s Board, has rulemaking authority, and thus the 
rules adopted by the Board are void. The government 
filed a plea to the jurisdiction, which was granted in part 
and denied in part. Both the government and Matzen 
appealed. 

The Supreme Court rendered judgment dismissing 
all of Matzen’s claims for want of jurisdiction. 

“Sovereign immunity protects the State of Texas 
and its agencies and subdivision from suit and from 
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liability . . . unless the Legislature waives it.” 
“Even if a government entity’s immunity has 
not been waived by the Legislature, a claim may 
proceed against a government official in his 
official capacity if the plaintiff successfully 
alleges that the official is engaging in ultra vires 
conduct.” “The basic justification for this ultra 
vires exception to sovereign immunity is that 
ultra vires acts—or those acts without 
authority—should not be considered acts of the 
state at all. Consequently, ‘ultra vires suits do 
not attempt to exert control over the state—they 
attempt to reassert the control of the state’ over 
one of its agents.” 

 “Plaintiffs who seek to bypass sovereign immunity 
using an ultra vires claim must plead, and ultimately 
prove, that the defendant government official ‘acted 
without legal authority or failed to perform a ministerial 
act.’” The Supreme Court noted that the courts below 
improperly placed the burden on the government to 
show that Matzen’s pleadings could never allege a due 
process or takings claim. To “defeat a plea to the 
jurisdiction, the plaintiff suing the state or its officers 
must plead facts that, if true ‘affirmatively demonstrate’ 
that sovereign immunity either does not apply or has 
been waived.” 

Matzen’s argument that the TCCO’s Board lacked 
rulemaking authority was meritless, which disposed of 
most of Matzen’s claims. “Like any government agency, 
TCCO must act through natural persons duly vested with 
legal authority to make decisions for the agency,” and 
by statute, TCCO “‘is governed by a board.’” 

The Supreme Court also held that Matzen failed to 
allege a claim that he was deprived of property without 
due process. “It is often said that due process generally 
‘requires notice and an opportunity to be heard at a 
meaningful time in a meaningful manner.’” “It is just as 
true, however, that ‘[w]hen the legislature enacts a law, 
or a state agency adopts a regulation, that affects a 
general class of persons, all of those persons have 
received procedural due process by the legislative 
process itself and they have no right to individual 
attention.’” 

Matzen had notice and a jury trial in connection 
with his original commitment order, and he received 
another individualized hearing when his commitment 
order was amended to confirm to the legislative 
changes. While TCCO rules were adopted after the 
amendment of his commitment order, the amendment of 
TCCO’s generally-applicable rules did not entitle him to 
another individual hearing. 

8. Phillips v. McNeill, 635 S.W.3d 620 (Tex. 2021) 
 
A pharmacist sues a state official asserting that the 

official acted ultra vires in refusing to provide him a 
contested case hearing. The Supreme Court holds that 
the trial court erred in granting the official’s plea to the 
jurisdiction based on sovereign immunity. 

Texas courts . . . recognize that an action to 
determine or protect a private party’s rights 
against a state official who has acted ultra 
vires—that is, without legal or statutory 
authority—is not a suit against the State that 
sovereign immunity bars. An ultra vires suit 
requires a plaintiff to “allege, and ultimately 
prove, that the officer acted without legal 
authority of failed to perform a purely 
ministerial act.” Action without legal authority 
occurs when “a government officer with some 
discretion to interpret and apply a 
law . . . exceeds the bounds of his granted 
authority or if his acts conflict with the law 
itself.” Ministerial acts are those “where the law 
prescribes and defines the duties to be 
performed with such precision and certainty as 
to leave nothing to the exercise of discretion or 
judgment.” 

Here, the Court determines that the pharmacist had 
met the statutory requirements for a hearing, and thus 
the official “has a ministerial duty to request a hearing.” 

 
9. Powell v. City of Houston, ___ S.W.3d ___ (Tex. 

2021) (10/8/21) 
 
The Supreme Court issued a supplement opinion 

on motion for rehearing to its opinion dated June 4, 
2021. In this case, homeowners sought declaration that 
a city ordinance constituted zoning, and further that it 
failed to comply with TEX. LOC. GOV’T CODE, ch. 211. 
The Supreme Court ruled that the city charter 
“limitations on the power to zone do not apply to the 
Ordinance’s historic-preservation regulations because 
they do not fall within the ordinary meaning of ‘zoning.’ 
Though the same regulations do fall within the scope 
of . . . [TEX. LOC. GOV’T CODE, ch. 211], the Home-
owners have not demonstrated that the City failed to 
comply with” TEX. LOC. GOV’T CODE § 211.004 or 
TEX. LOC. GOV’T CODE § 211.007. 

In this supplemental opinion, the Court noted that 
the city claimed the statute recognizes its “ability to 
regulate the appearance of property without complying 
with Chapter 211.” The Court disagreed.  

Because there were “overlapping sources of 
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statutory authority for city regulation, the Legislature 
included section 211.013 to address which regulation 
controls in the event of a conflict. But nothing in section 
211.013 is inconsistent with our holding . . . that a city 
may not rely on its home-rule authority to issue historic-
preservation regulations that do not comply with 
Chapter 211.” 

 
10. In re Greg Abbott, 628 S.W.3d 288 (Tex. 2021) 

 
State legislators who had fled the state to avoid 

arrest for breaking a quorum in the House of 
Representatives obtained an ex parte TRO prohibiting 
their arrest by House. The Supreme Court granted 
mandamus to dissolve the TRO. The Texas Constitution 
creates a quorum of two-thirds, and it also confers on 
each chamber to authority to compel attendance and 
provide penalties for absent members. TEX. CONST. art 
III, § 10. Moreover, ex parte hearings are disfavored, 
and the district court abused its discretion by issuing a 
TRO without notice to the state. 

The internal rules of the House “provide that absent 
members may be ‘arrested’ and their attendance 
‘secured and retained.’” TEXAS LEGISLATIVE 
MANUAL 87 (2021), Rule 5. The constitution “imposes 
no restrictions on the means by which compulsion of the 
attendance of absent members may be achieved.” That 
is for “each chamber to decide for itself.” And “physical 
‘arrest’” is permitted. The text commits the discretion 
on manner and method “to each chamber, not the 
courts.” Footnote 8: “When the constitution commits a 
particular decision to the discretion of a coordinate 
branch of government, judicial second-guessing of the 
decision raises grave separation-of-powers concerns. 
For this reason, ‘[t]o protect the separation of powers 
essential to the structure and function of American 
governments, . . . the Judicial Branch will abstain from 
matters committed by constitution and law to the 
Executive and Legislative Branches.’” 

Striking a “careful balance between the right of a 
legislative minority to resist legislation and the 
prerogative of the majority to conduct business,” the 
“Texas Constitution gives the House of Representatives 
the authority to physically compel the attendance of 
absent members.” Accordingly, it allows both 
“‘quorum-breaking’” and also “‘quorum-forcing.’” This 
understanding is confirmed by the clear text and 
interpretive history of TEX. CONST. art III, § 10.  Thus, 
the plaintiffs lacked the necessary “‘probable right to 
recovery.’” 

“Our goal when interpreting the Texas Constitution 
is to give effect to the plain meaning of the text as it was 

understood by those who ratified it.” The relevant 
section dates to 1845, and other authority from that era 
supports the Court’s application of this section. 
Footnote 7: “[S]econdary sources are obviously not 
binding authority, but they serve to demonstrate the 
prevailing understanding that physical compulsion of 
absent members is a valid exercise of the House’s 
quorum-forcing authority.” 

Federal decisions are “not binding precedent on the 
meaning of the Texas Constitution.” But they can be 
“highly persuasive authority” when the text is function-
ally similar. If “the federal constitution permits 
Congress to use physical compulsion against absent 
members of Congress, we fail to see how it could 
possibly prohibit the Texas Legislature from doing so 
under a [similar] provision. . . .” 

Legislators “are ‘privileged from arrest during the 
session of the Legislature, and in going to and returning 
from the same.’ TEX. CONST. art. III, § 14.” But, this is 
inapplicable “during purposeful quorum breaks.” 

Footnote 11: The law “confers on the Texas 
Rangers, a division of DPS, ‘the powers and duties of 
sheriffs.’ TEX. GOV’T CODE § 411.022.” 

 
11. In re Chris Turner, 627 S.W.3d 654 (Tex. 2021) 

 
The governor wished the Legislature to pass a bill 

regarding voting “integrity.” After passing a funding bill 
near the end of the regular legislative session, the 
democrats who opposed the voting bill left the 
legislature to deprive it of a quorum. Later, when the 
funding bill, which included funding for the Legislature 
itself, was sent to the governor, he used his so-called 
line-item veto power to veto “Article X,” which 
provided legislative funding. Later, the governor called 
a special session, and the majority who supported the 
voting bill determined that it would be voted upon 
before the funding bill. The democrats absented 
themselves from the state, again breaking a quorum. 
They filed a petition for mandamus to compel certain 
members of the executive branch to give force to the 
“give Article X full effect,” claiming the governor’s veto 
implicated the “separation of powers” doctrine. The 
Supreme Court disagreed, ruling that the prime dispute was 
among members of the legislative branch. 

Footnote 9: “TEX. CONST. art. II, § 1 (‘The powers 
of the Government of the State of Texas shall be divided 
into three distinct departments . . . , to wit: Those which 
are Legislative to one; those which are Executive to 
another, and those which are Judicial to another; and no 
person . . . shall exercise any power properly attached to 
either of the others, except in the instances herein 
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expressly permitted.’)” 
“The Texas Constitution gives the Governor a line-

item veto on appropriation bills enacted by the 
Legislature.” TEX. CONST. art. IV, § 14. “If the bill is 
not ‘presented to the Governor ten days (Sundays 
excepted) prior to [the Legislature’s] adjournment,’ the 
Governor has twenty days from adjournment to object 
to one or more items, and if he does so, ‘such item or 
items shall not take effect.’” 

“The House has 150 members, and two-thirds, or 
100, constitute a quorum. TEX. CONST. art. III, § 10.” 

“The Legislature convenes in regular session in 
odd-numbered years for 140 days, commencing on the 
second Tuesday in January.” TEX. CONST. art. III, 
§ 5(a). See also TEX. GOV’T CODE § 301.001. 

“The Governor may call a special session of the 
Legislature lasting no longer than 30 days and limited to 
considering subjects designated in the call.” See TEX. 
CONST. art. III, § 5(a) and TEX. CONST. art. III, § 40. 

Footnote 10: “This Court cannot issue mandamus 
against the Governor. See TEX. CONST. art. V, § 3(a).” 
See also TEX. GOV’T CODE § 22.002(a). 

Here, the dispute “continues to exist not because of 
a dispute between the Governor and the Legislature. . . . 
Rather, the principal dispute is among the members of 
the Legislature.” 

The “‘separation of powers doctrine prohibits one 
branch of government from exercising a power 
belonging inherently to another.’ The powers to veto 
legislation and call special legislative sessions belong 
constitutionally to the Governor, not the Legislature.” 
“This political dispute within the legislative branch is 
not an issue of separation of powers that we can decide.” 
Moreover, “[c]ourts have uniformly recognized that it is 
not their role to resolve disputes between the other two 
branches that those branches can resolve for 
themselves.” 

Note: a subsequent special session was called, and 
“the Governor and legislative leaders have announced 
that funding for continued legislative operations has 
been made available through the end of September.” 

 
12. Powell v. City of Houston, 628 S.W.3d 838 (Tex. 

2021) 
 
Homeowners sought declaration that a city 

ordinance constituted zoning, and further that it failed to 
comply with TEX. LOC. GOV’T CODE, ch. 211. The 
Supreme Court ruled that the city charter “limitations on 
the power to zone do not apply to the Ordinance’s 
historic-preservation regulations because they do not 
fall within the ordinary meaning of ‘zoning.’ Though the 

same regulations do fall within the scope of . . . [TEX. 
LOC. GOV’T CODE, ch. 211], the Homeowners have not 
demonstrated that the City failed to comply with” TEX. 
LOC. GOV’T CODE § 211.004 or TEX. LOC. GOV’T 
CODE § 211.007. 

“As a home-rule city, Houston derives its authority 
from the Texas Constitution and the City Charter 
adopted by its voters. See TEX. CONST. art. XI, § 5. 
Houston’s Charter generally confers on the City all 
powers granted to municipalities by the Constitution.” 

“Home-rule cities may exercise all powers not 
denied to them by the Constitution or state law. See TEX. 
CONST. art. XI, § 5. . . . These inherent powers in-
clude . . . the authority to adopt and enforce building 
codes, and in the case of both general-law and home-
rule cities, the authority to regulate land use.” 

The “city’s authority to engage in historic 
preservation” is constrained by TEX. LOC. GOV’T CODE, 
ch. 211. 

 
13. HouseCanary, Inc. v. Title Source, Inc., 622 

S.W.3d 254 (Tex. 2021) 
 
After trial, HouseCanary moved to seal certain 

records that contained trade secrets, even though it 
admitted some into evidence and also discussed the 
trade secrets during trial. After the motion was denied, 
HouseCanary filed a motion for reconsideration, which 
would have been improper under TEX. R. CIV. P. 76a. 
The issues then became whether TEX. CIV. PRAC. & 
REM. CODE, ch. 134A, the Texas Uniform Trade Secret 
Act (TUTSA), provided an independent pathway to 
sealing records. The Supreme Court ruled that “TUTSA 
displaces some provisions of Rule 76a but does not 
provide an independent, self-contained pathway for 
sealing court records.” The Court then determined that 
the trial court abused its discretion by failing to apply 
the “non-displaced provisions” of TEX. R. CIV. P. 76a, 
and then remanded the case for the trial to exercise its 
discretion. 

The sealing procedures of TEX. R. CIV. P. 76a 
address the commitment to open courts found in both 
“the common law and the First Amendment. The 
public’s right of access to judicial proceedings ‘is a 
fundamental element of the rule of law’ because 
‘monitor[ing] the exercise of judicial authority’ helps 
‘maintain[] the integrity and legitimacy of an 
independent Judicial Branch.’” Footnote 7: The “people 
of Texas have an interest in what goes on in their courts, 
and TUTSA does not eliminate that interest or adopt 
different sealing procedures for alleged trade secrets.” 
Footnote 10: Access “to courts is ‘subject to reasonable 
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limitations imposed to protect countervailing interests, 
such as the preservation of trade secrets.’ . . . Public 
access to courtrooms themselves is protected by the 
First Amendment, but like the common-law right of 
access to records and documents, this right of access is 
not absolute.” 

 
14. In the Interest of GXH, 627 S.W.3d 288 (Tex. 

2021) 
 
Footnote 3: “While this Court is not precluded from 

considering arguments arising from the court of appeals’ 
judgment that were not raised either in that court or in 
the trial court, neither are we, as a court of discretionary 
jurisdiction, obligated to consider such arguments.” 

 
15. In re Farmers, ___ S.W.3d ___ (Tex. 2021) 

(4/23/21) 
 
Footnote 18: in the adversary system of justice, it 

is the parties who frame the issues. ‘“[C]ourts [are 
assigned] the role of neutral arbiter of matters the parties 
present.’” 

 
16. Texas Propane Gas Association v. City of Houston, 

622 S.W.3d 791 (Tex. 2021) 
 
TPGA, a propane industry trade association, sued 

the City of Houston for a declaratory judgment that 
Houston city ordinances regulating the liquid petroleum 
gas (LPG) industry are preempted by the state LPG Code, 
chapter 113 of the Texas Natural Resources Code, and 
are unconstitutional. The City filed a plea to the 
jurisdiction, asserting (1) that its ordinances are criminal 
in nature and cannot be challenged in a civil action, and 
(2) that TPGA lacks standing to challenge the ordinances 
en masse without showing an injury caused by each 
challenged ordinance. The trial court denied the plea, 
and the City filed an interlocutory appeal. 

“The Texas Constitution prohibits city ordinances 
that conflict with state law.” “‘It is well settled . . . that 
courts of equity will not interfere with the ordinary 
enforcement of a criminal statute unless the statute is 
unconstitutional and its enforcement will result in 
irreparable injury to vested property rights.’” Here, 
court has jurisdiction over TPGA’s challenge because the 
“City’s LPG regulations threaten irreparable injury to 
vested property rights.” 

“The City’s jurisdictional argument also fails 
because TPGA’s lawsuit is not a ‘criminal law matter’ 
outside a Texas civil court’s subject-matter 
jurisdiction.” “In Heckman v. Williamson County[, 369 

S.W.3d 137 (Tex. 2012),] we held that to determine the 
boundary between civil and criminal jurisdiction, courts 
must ‘look to the essence of the case to determine 
whether the issues it entails are more substantively 
criminal or civil.’” The “mere existence of some 
criminal-law question, characteristic, or context will not 
transform a dispute that is fundamentally civil into a 
criminal law matter.” 

“The ‘essence’ test articulated in Heckman requires 
a holistic, common-sense analysis.” Here, the fact that 
the regulations carry a criminal penalty “is merely 
incidental to the legal issue TPGA raises.” “Protection of 
property rights is a core civil-law function. In a suit 
challenging the constitutionality of a criminal statute, 
the threat of irreparable injury to property rights may tip 
the scales in favor of the matter being a civil one.” “The 
essence of this case is civil,” and thus “this case is within 
the trial court’s subject-matter jurisdiction.” 

The Court then turned to the City’s standing 
challenge. “‘The Texas standing requirements parallel 
the federal test for Article III standing, which provides 
that a plaintiff must allege personal injury fairly 
traceable to the defendant’s allegedly unlawful conduct 
and likely to be redressed by the requested relief.’” 

“‘Standing is not dispensed in gross’ but must 
instead be analyzed ‘claim-by-claim . . .  to ensure that a 
particular plaintiff has standing to bring each of his 
particular claims.’” “But TGPA maintains that it has only 
one claim in this lawsuit: that all of the City’s local 
regulations relating to LPG are preempted” by state law. 
TGPA’s pleadings, which must be read liberally because 
the City did not specially except to them, “show that it 
has satisfied the injury requirement for standing: its 
members face the actual and imminent burden of 
inconsistent regulations that” state law “was intended to 
prevent.” 

 
17. Texas Southern University v. Villarreal, 620 

S.W.3d 899 (Tex. 2021) 
 
“[C]ourts are ill equipped to evaluate the academic 

judgment of professors and universities.” 
Academic “evaluations of a student, in contrast to 

disciplinary determinations, bear little resemblance to 
the judicial and administrative fact-finding proceedings 
to which we have traditionally attached a full-hearing 
requirement.” 

 
18. In re Linda Durnin, 619 S.W.3d 250 (Tex. 2021) 

 
Citizens presented a “citizen-initiated ordinance” 
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restricting public camping and aggressive money 
solicitation by the homeless. The city chose to put it on 
the ballot, and citizens objected to the city council’s 
description of the measure for the ballot. The Supreme 
Court granted mandamus, determined that the council’s 
description was misleading, and ordered the deletion of 
the two occurrences of the word “anyone” in the 
description because it overstated the likelihood of 
criminal penalties for violators.  

“This Court has jurisdiction to ‘issue a writ of 
mandamus to compel the performance of any duty 
imposed by law in connection with the holding of an 
election.’ TEX. ELEC. CODE § 273.061. As always, 
mandamus relief is appropriate if the relator establishes 
a clear abuse of discretion for which there is no adequate 
appellate remedy. Signers of an initiative petition have 
standing to seek mandamus relief against their city 
council if they can establish the elements for such relief. 
If a ballot can be corrected prior to the election, a post-
election contest is an inadequate remedy for mandamus 
purposes.” 

The “word ‘anyone’ in the Council’s ballot lan-
guage threatens to ‘mislead the voters’ by ‘mis-
represent[ing] the measure’s character and purpose or its 
chief features.’ The defect can be remedied with 
minimal judicial interference by striking the word 
‘anyone’ in the two places it appears.” 

“Under the Election Code, a ‘measure’ is ‘a 
question or proposal submitted in an election for an 
expression of the voters’ will.’ TEX. ELEC. CODE 
§ 1.005(12). . . . A ‘proposition’ is ‘the wording ap-
pearing on a ballot to identify the measure.’ [TEX. ELEC. 
CODE § 1.005(15).] The Election Code grants the City 
Council, as ‘the authority ordering the election,’ the 
responsibility to ‘prescribe the wording of a proposition’ 
unless ‘otherwise provided by law.’” 

Here, “relators have not made the clear showing 
required for emergency mandamus relief” on the issue 
of whether the city’s charter removes the council’s 
authority to describe the measure. 

Ballot “propositions must ‘be submitted [to the 
voters] with such definiteness and certainty that voters 
are not misled.’ Although ‘the ballot need not reproduce 
the text of the amendment or mention every detail, it 
must substantially identify the amendment’s purpose, 
character, and chief features.’ A ballot proposition may 
mislead the voters ‘in either of two ways. First, it may 
affirmatively misrepresent the measure’s character and 
purpose or its chief features. Second, it may mislead the 
voters by omitting certain chief features that reflect its 
character and purpose.’” “Ballot language ‘must capture 
the measure’s essence,’ but ‘neither the entire measure 

nor its every detail need be on the ballot.’” It is “not the 
courts’ job to micromanage the sentence structure of 
ballot propositions. Our job is to ensure voters are not 
misled by inaccuracies or material omissions in the 
proposition while preserving the governing body’s 
discretion to select ballot language.” 
 
19. In re State Farm, 629 S.W.3d 866 (Tex. 2021) 

 
Footnote 1: “Understanding Menchaca’s prece-

dential status requires careful examination of the 
different sections of the Court’s opinion and the 
alignment of votes for each. With only eight Justices 
sitting, some parts of the opinion . . . garnered only a 
plurality of four or fewer votes. These portions of the 
opinion do not represent the view of a majority of the 
Court at the time and are therefore not binding precedent 
of the Court. []‘Plurality opinions are not binding 
precedent of this Court.’[] []‘Because the principles of 
law involved have not been agreed upon by a majority 
of the sitting court, the plurality opinion is not authority 
for determination of other cases, either in this Court or 
lower courts.’[] . . . These portions of Menchaca [in 
which a majority concurred] represent the opinion of a 
majority of the Court at the time, and they carry the full 
weight of the precedent of this Court.” 
 

 Choice of Law; Stare Decisis 
 

1. Mitschke v. Borromeo, ____ S.W.3d ____ (Tex. 
2022) (5/13/2022) 
 
After an interlocutory summary was severed and 

became final, the plaintiff filed a motion for new trial 
referencing the summary judgment, but it contained the 
wrong caption and cause number. The plaintiff then 
appealed within the would-be extended timeline. 

The case transferred from one court of appeals to 
another. “For transferred cases, Rule 41.3 provides that 
‘the court of appeals to which the case is transferred 
must decide the case in accordance with the precedent 
of the transferor court under principles of stare decisis if 
the transferee court’s decision otherwise would have 
been inconsistent with the precedent of the transferor 
court.’” 

When determining whether the motion for new trial 
extended appellate deadlines, the transferee court of 
appeals correctly sought to apply the precedents of the 
transferor court but noted a conflict in the transferor 
court’s precedents. The transferee court determined that 
the transferor court would likely follow its more recent 
cases rather than its earlier cases. Following these recent 
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cases, even though they conflicted with the transferee 
court’s own precedents, the court of appeals held that 
the notice of appeal was untimely and dismissed the 
case. 

The transferee court sought to predict and replicate 
the likely decision of the transferor court. “But Rule 
41.03’s text, and the core principle of stare decisis even 
without Rule 41.3’s express admonition, directs an 
objective and not a subjective analysis. Transferee 
courts must follow whatever law binds the transferor 
court, even if there is reason to suspect that a transferor 
court might disregard that law.” 

Vertical stare decisis is the rule requiring lower 
courts to follow the precedents of higher courts, while 
horizontal stare decisis requires courts to follow their 
own precedents. Under horizontal stare decisis, “three-
judge panels must follow materially indistinguishable 
decisions of earlier panels of the same court unless a 
higher authority has superseded that prior decision.” 

The Supreme Court holds the court of appeals erred 
in following the more recent cases of the transferor 
court, “formalizing” a requirement that courts follow 
their earlier precedents instead. “If one appellate panel 
decides a case, and another panel of the same court 
differently resolves a materially indistinguishable 
question in contravention of a holding in the prior 
decision, the second panel has violated the foundational 
rule of stare decisis. Affording stare decisis authority to 
the second case would be tantamount to eliminating 
stare decisis altogether, as nothing would stop a third 
panel from returning to the initial outcome.” 

Also, in this case, “the earlier cases better reflect 
this Court’s decisions that require courts of appeals to 
find appellate jurisdiction even in the face of minor and 
non-prejudicial technical and clerical defects.” 
Philbrook v. Berry, 683 S.W.2d 378 (Tex. 1985), in 
which the Supreme Court held under similar 
circumstances a motion filed in the wrong, original, 
cause did not extend post-judgment deadlines, “appears 
to point in the other direction.” While the Court has 
frequently distinguished and narrowed Philbrook in the 
past, the Court now overrules Philbrook entirely. 

The Supreme Court concludes Philbrook to be 
“inconsistent with our jurisprudence” and “wrong, but 
that is not enough to jettison it.” “Departures from 
precedent must be carefully considered and should be 
rare. When we contemplate overruling precedent, we 
must consider whether doing so serves—or instead 
undermines—the underlying purposes of stare 
decisis,” which are “‘efficiency, fairness, and legiti-
macy.’” The Court concludes continuing to retain  
 

Philbrook “serves none of the values of stare decisis,” 
and thus overrules it.  

 
2. Texas Commission on Environmental Quality v. 

Maverick County, 642 S.W.3d 537 (Tex. 2022) 
 
“A judicial paraphrase of a legislatively supplied 

rule of decision—no matter how well-reasoned or 
suitable to the case then before the court—does not 
become the rule of decision applicable to future cases. 
That role is reserved for the text chosen by the 
Legislature—or, in this case, by an agency acting with 
the Legislature’s permission.” 
 
3. In re Academy, Ltd., 625 S.W.3d 19 (Tex. 2021)  

 
Following the Sutherland Springs mass shooting, 

plaintiffs sued Academy, where the out-of-state 
assailant purchased the weapon and a large magazine. 
After the trial court denied its motion for summary 
judgment, the Supreme Court granted mandamus and 
dismissed the case. 

Footnote 19: This matter differs from a “federal 
preemption defense.” A “successful preemption defense 
‘would result only in a change of the applicable law the 
court must utilize to resolve the dispute.” A “‘choice of 
law ruling has generally been considered as an 
incidental ruling for which there is an adequate remedy 
by appeal.’” 

 
4. Texas Propane Gas Association v. City of Houston, 

622 S.W.3d 791 (Tex. 2021) 
 
Asserting that a prior case regarding subject matter 

jurisdiction should not be followed, a petitioner 
“dismisses our jurisdictional holding as dicta. But a 
jurisdictional holding can never be dicta because 
subject-matter jurisdiction must exist before we can 
consider the merits, a challenge to it cannot be waived, 
and ‘we have an obligation to examine our jurisdiction 
any time it is in doubt.’” 

 
5. In re State Farm, 629 S.W.3d 866 (Tex. 2021) 

 
Footnote 1: “Understanding Menchaca’s prece-

dential status requires careful examination of the 
different sections of the Court’s opinion and the 
alignment of votes for each. With only eight Justices 
sitting, some parts of the opinion . . . garnered only a 
plurality of four or fewer votes. These portions of the 
opinion do not represent the view of a majority of the  
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Court at the time and are therefore not binding precedent 
of the Court. []‘Plurality opinions are not binding 
precedent of this Court.’[] []‘Because the principles of 
law involved have not been agreed upon by a majority 
of the sitting court, the plurality opinion is not authority 
for determination of other cases, either in this Court or 
lower courts.’[] . . . These portions of Menchaca [in 
which a majority concurred] represent the opinion of a 
majority of the Court at the time, and they carry the full 
weight of the precedent of this Court.” 

 
 Governmental Liability and Sovereign 

Immunity 
 

1. City of Fort Worth v. Pridgen, ___ S.W.3d ___ 
(Tex. 2022) (5/27/22) 
 
Senior officers in the internal affairs division of the 

police department recommended that another officer be 
fired for an abusive and allegedly illegal arrest. They 
also asserted to the chief that he committed the crime of 
perjury. Later, after the officer’s body cam footage went 
public, they were disciplined, and accordingly filed suit 
under the Texas Whistleblower Act, TEX. GOV’T CODE 
§ 554.001–554.002. The Supreme Court ruled that they 
were not covered by the act because they “make a 
qualifying ‘report’” as required by the act.  

“Governmental entities are typically immune from 
suit unless the state consents through an express 
legislative enactment. The Texas Whistleblower Act 
provides a limited waiver of that immunity.”  

The “elements of a whistleblower claim are 
jurisdictional facts necessary for ‘determining whether 
the [plaintiff’s] claim falls within the jurisdictional 
confines of’” TEX. GOV’T CODE § 554.0035. The city 
challenged the existence of them by a motion for 
summary judgment. “We review such challenges de 
novo, considering ‘the facts alleged by the plaintiff and 
to the extent relevant, evidence submitted by the 
parties.’ Where the facts underlying the merits and 
jurisdiction are intertwined, the plaintiff must produce 
evidence ‘creat[ing] a fact question regarding the 
jurisdictional issue.’” The Court “take[s] as true all 
evidence favorable to the nonmovant and indulge every 
reasonable inference and resolve any doubts in the 
nonmovant’s favor. Accordingly, here, we must 
evaluate whether Respondents raised a genuine issue of 
material fact as to each element of their whistleblower 
claims under” TEX. GOV’T CODE § 554.002(a). 

“The employee bears the burden of proving . . . that 
he (1) reported (2) a violation of law by the employer or 
another public employee (3) to an appropriate law 

enforcement authority, (4) the report was made in good 
faith, and (5) the adverse action would not have 
occurred when it did if the employee had not reported 
the illegal conduct.” Footnote 3: “If a governmental 
employer takes adverse action ‘not later than the 90th 
day after the date on which the employee reports a 
violation of law,’ there is a rebuttable presumption that 
the action was taken in response to the employee’s 
report. TEX. GOV’T CODE § 554.004(a) .” 

To make a “report,” the “employee must convey 
information, not just conclusions. . . .” However, the act 
does not “contain[] an atextual ‘disclosure’ require-
ment. . . . [Nor do] public employees forfeit the Act’s 
protection if they report as part of their job duties.” 

Because the act does not define the word “report,” 
“we interpret it according to its common, ordinary 
meaning unless the statute’s language indicates 
otherwise.” Dictionary definitions of it vary, and these 
simply provide the “outer boundaries” when construing 
the term. But the “common thread” is to provide 
information. Thus, a report “must convey facts.” 

The act “is aimed at ‘ferreting out government 
mismanagement to protect the public.’ Accordingly, the 
Act is not intended to protect all reports; it is intended 
to protect those that further this purpose. Therefore, to 
properly ‘report’ under the Act, a public employee must 
convey information that exposes or corroborates a 
violation of law or otherwise provide relevant, 
additional information that will help identify or investi-
gate illegal conduct.” 

Footnote 5: An “employee ‘reports’ ‘in good faith’ 
when (1) the employee believes the reported 
information will facilitate identifying or investigating a 
violation of law by the employing governmental entity 
or another public employee, and (2) the employee’s 
belief is reasonable in light of the employee’s training 
and experience.” 

Footnote 7: a “report” will fail “when it merely 
repeats facts derived from a credible or self-verifying 
source that is public or broadly available to law 
enforcement. . . .” 

Here, the chief learned about matters independently, 
and had access to all of the same information. The plaintiffs 
were not trying to expose illegality, but to persuade the chief 
how to classify and punish it. “But the Act does not protect 
recommendations about appropriate internal discipline; 
it protects reports of illegal conduct.” Thus, the plaintiffs 
merely voiced their opinion about “easily verifiable 
information.” Footnote 10: An “employee’s subjective 
motivations for ‘report[ing]’ are irrelevant for purposes 
of the Act.” 
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2. City of Baytown v. Shrock, ____ S.W.3d ____ 
(Tex. 2022) (5/13/2022) 
 
Shrock sues the Baytown for inverse condemn-

nation, alleging a regulatory taking when Baytown 
imposes a lien on Shrock’s property and refuses to 
connect utilities to Shrock’s property due to outstanding 
bills. While the refusal to connect utilities violates TEX. 
LOC. GOV’T CODE § 552.0025, it did not constitute a 
compensable regulatory taking. 

“A city is immune from suit unless its immunity is 
waived. Under our constitutions, waiver occurs when 
the government refuses to acknowledge its intentional 
taking of private property for public use.” 

The Court followed its opinion in City of Houston 
v. Carlson, et al., 451 S.W.3d 828 (Tex. 2014), in which 
it rejected a similar takings claim. As in Carlson, 
Baytown’s ordinance did not regulate land use, and “the 
true nature of Shrock’s claim lies in the City’s wrongful 
enforcement of its ordinance, not in an intentional taking 
or damage of his property for public use.” As the Court 
reiterated in Carlson, “governments generally are 
immune from such claims.” 

“While we do not foreclose the possibility that 
enforcement of an ordinance that does not directly 
regulate land use could amount to a taking, this one does 
not.” “Property damage due to civil enforcement of an 
ordinance unrelated to land use, standing on its own, is 
not enough to sustain a regulatory takings claim.” 

The Court reaches the same conclusion applying 
the factors enumerated by the U.S. Supreme Court under 
Penn Central Transportation Company v. City of New 
York, 438 U.S. 104 (1978): “(1) the regulation's 
economic impact on the property owner; (2) the extent 
to which the regulation interferes with the property 
owner's investment-backed expectations; and (3) the 
character of the government's action.” Here, “Shrock 
could have reversed the City’s lien and disruption of 
utility service through the appeal process or payment.” 
 
3. Von Dohlen v. City of San Antonio, 643 S.W.3d 

387 (Tex. 2022) 
 
The San Antonio City Council approves a 

concession agreement effectively banning Chick-fil-A 
from the San Antonio International Airport because of 
its donations to certain religious organizations and 
“history of ‘funding anti-LGBTQ organizations.’” The 
Legislature responds by enacting Chapter 2400 of the 
Texas Government Code, “popularly known as the 
‘Save Chick-fil-A law,’” which prohibits government 
entities from taking “‘any adverse action against any 

person based wholly or partly on’” support for a 
religious organization and, under TEX. GOV’T CODE 
§ 2400.004, waives sovereign immunity for suits to 
private suits enforce the law. 

Several individuals alleging they use the airport 
and would patronize the Chick-fil-A sue the City and the 
concession contractor alleging the City “is violating” 
Chapter 2400 “‘by banning Chick-fil-A from its 
airport.’” The City files a plea to the jurisdiction 
asserting sovereign immunity, arguing that the only 
alleged “adverse action” occurred before Chapter 2400 
went into effect and, thus, there is no waiver of 
immunity. 

To “invoke [TEX. GOV’T CODE §] 2400.004’s 
waiver of immunity, a plaintiff must plead facts 
describing actions that constitute the prohibited ‘adverse 
action’ the governmental entity took based on a person’s 
membership in, affiliation with, or support provided to 
a religious organization.” The plaintiffs fail to do so 
because they “fail to point to any specific ‘action’ the 
City took on or after” the effective date of the statute 
“that could constitute an ‘adverse action’…” 

However, the plaintiffs’ petition does not 
affirmatively negate waiver of immunity, and “Texas 
courts allow parties to replead unless their pleadings 
demonstrate incurable defects.” Accordingly, the 
Supreme Court remanded the case to the trial court to 
allow the plaintiffs the opportunity to replead. 

The City also asserts a lack of standing, but the 
Supreme Court declines to reach that issue before the 
plaintiffs have had the chance to replead. 
 
4. Energen Resources Corporation v. Wallace, 642 

S.W.3d 502 (Tex. 2022) 
 
Plaintiff was injured when gas that seeped into a 

water well being drilled exploded; gas allegedly 
migrated from oil well being drilled 500 feet away. The 
Supreme Court granted summary judgment under TEX. 
CIV. PRAC. & REM. CODE, ch. 95.  

For the Texas Tort Claims Act, TEX. CIV. PRAC. & 
REM. CODE, ch. 101, “a claim for a ‘condition’ of 
tangible personal property ‘must [contain] an allegation 
of ‘defective or inadequate property.’’” 
 
5. City of San Antonio v. Riojas, ___ S.W.3d ___ 

(Tex. 2022) (2/18/22) 
 
Police officer turned on his emergency lights when 

he observed traffic abruptly slow down on a freeway, 
allegedly precipitating a crash that injured a 
motorcyclist. The Supreme Court ruled that the City had 
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immunity because the officer had immunity, and that the 
analysis of his immunity for this discretionary act did 
not include the risk–need standard applied to high-speed 
police chase scenarios. Here, the “City need show only 
that its officer acted in good faith—that is, ‘that a 
reasonably prudent officer . . . could have believed that 
his conduct was justified based on the information he 
possessed when the conduct occurred.’” 

The risk–need standard arose in City of Lancaster 
v. Chambers, a high-speed chase suit. That decision was 
followed by Wadewitz. “‘[G]ood faith depends on how 
a reasonably prudent officer could have assessed both 
the need to which an officer responds and the risks of 
the officer’s course of action, based on the officer’s 
perception of the facts at the time of the event.’” The 
need–risk standard is “‘analogous to the abuse of 
discretion standard.” It “protects ‘all but the plainly 
incompetent or those who knowingly violate the law.’” 

The need–risk standard, however, was not applied 
in a case based upon an arrest, because the same public 
safety concerns were not present. The Court has 
“declined to expand the need–risk balancing 
requirement beyond the pursuit and emergency-
response contexts.” Footnote 3: the “Wadewitz 
particularized need/risk assessment is [not] required 
when a suspect sues for injuries sustained during an 
arrest.” 

“Political subdivisions of the State are immune 
from suits for damages unless their immunity is waived 
by the Legislature.” TEX. CIV. PRAC. & REM. CODE 
§ 101.021(1)  “makes a governmental unit liable for 
personal injury, proximately caused by an employee’s 
negligence, that ‘arises from the operation or use of a 
motor-driven vehicle’, if the employee would be 
personally liable under Texas law.” Footnote 7: TEX. 
CIV. PRAC. & REM. CODE § 101.025 waives sovereign 
immunity for this. 

Here, the City challenged not merely whether the 
plaintiff adequately pleaded the jurisdiction facts, but 
the very existence of them, “—its plea is treated as a 
motion for summary judgment.” Footnote 8: in such a 
situation, the “court must move beyond the pleadings 
and consider evidence.” 

To defeat immunity, the plaintiff must prove 
proximate causation. Footnote 12: “Satisfying the 
[statute’s] ‘arises from’ requirement does not excuse a 
plaintiff from demonstrating proximate cause.” 

“‘If [an] employee is protected from liability by 
official immunity, the employee is not personally liable 
to the claimant and the government retains its sovereign 
immunity. . . .’” “Official immunity is an affirmative 
defense that ‘inures to all governmental employees who 

perform discretionary functions in good faith and within 
their authority.’” 

If the defendant shows good faith, viz., not “‘what 
a reasonable person would have done,’ but into “what a 
reasonable officer could have believed,’” then “the 
plaintiff ‘must do more than show that a reasonably 
prudent officer could have reached a different decision.’ 
Rather, the plaintiff ‘must offer evidence that no 
reasonable officer in [the defendant’s] position could 
have believed that the facts were such that they justified 
his conduct.’” If reasonable officers could disagree, then 
this establishes good faith. 

Just as there are no “magic words” for the need–
risk standard, neither are there any for the “lower” good 
faith standard under Telthorster. 

 
6. City of San Antonio v. Maspero, 640 S.W.3d 523 (Tex. 

2022) 
 
During a high-speed chase of a person suspected of 

drug trafficking, suspect caused a head-on collision, 
killing to and injuring others. The Supreme Court ruled 
that “under the [Texas Tort Claims Act, TEX. CIV. PRAC. 
& REM. CODE § 101.001 et seq.] emergency exception, 
the Act ‘does not apply to’ the plaintiffs’ claims and thus 
cannot waive the City’s immunity from suit.” The Court 
further ruled that the Act did not waive immunity for a 
claim based upon the “negligent implementation of 
policy.” 

“Governmental units are immune from suit unless 
immunity is waived by state law. The Texas Tort Claims 
Act . . . waives immunity for the negligent acts of gov-
ernment employees in specific, narrow circum-stances. 
See TEX. CIV. PRAC. & REM. CODE § 101.021.” 
“[W]aiver of sovereign immunity is within the province 
of the Legislature, not the courts.” 

“Because governmental immunity is jurisdictional, 
it is properly raised through a plea to the jurisdiction, 
which we review de novo. The party suing the 
governmental unit bears the burden of affirmatively 
showing waiver of immunity.” Courts “‘may consider 
the facts alleged by the plaintiff and the evidence 
submitted by the parties.’ When a plea challenges 
jurisdictional facts, our review mirrors that of a 
traditional summary judgment motion.” When 
“evaluating the parties’ evidence, we take as true all 
evidence favorable to the nonmovant and indulge every 
reasonable inference and resolve any doubts in the 
nonmovant’s favor. When the pleadings and evidence 
generate a ‘fact question on jurisdiction,’ dismissal on a 
plea to the jurisdiction is improper.” Because this was a 
dilatory plea, “‘plaintiffs are [not] required to put on 
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their case simply to establish jurisdiction.’” 
The “emergency exception” to the Tort Claims 

Act’s waiver of immunity is TEX. CIV. PRAC. & REM. 
CODE § 101.055. “The plaintiff bears the burden of 
negating” its applicability. 

Under TEX. TRANSP. CODE § 546.006, “a driver of 
an emergency vehicle must drive ‘with appropriate 
regard for the safety of all persons’ and is not relieved 
of ‘the consequences of reckless disregard for the safety 
of others.’” 

“‘A police department’s internal policy or 
procedure is not a ‘law’ or ‘ordinance’ for purposes of 
waiver of immunity. . . .’” So, here, the officer’s 
violation of policy did not “amount to a violation of 
‘laws and ordinances applicable to emergency action.’ 
TEX. CIV. PRAC. & REM. CODE § 101.055(2).” TEX. 
TRANSP. CODE § 546.003 requires compliance with 
department polices to excuse the violation of certain 
traffic regulations as described by TEX. TRANSP. CODE 
§ 546.001—not “while engaging in pursuit of a fleeing 
suspect.” 

TEX. CIV. PRAC. & REM. CODE § 101.055(2) 
“requires a causal nexus between the plaintiff’s claim 
and the government employee’s reckless or illegal 
action,” which plaintiff here could not show. 

Under TEX. TRANSP. CODE § 545.401(a), “reckless 
driving consists of driving a vehicle in ‘willful or 
wanton disregard for the safety of persons or 
property.’ . . . [T]his standard requires ‘conscious 
indifference,’ or ‘subjective awareness of an extreme 
risk.’” 

“On one hand, all high-speed car chases involve 
obvious risk of serious injury to bystanders. Yet, we 
have long recognized that fleeing suspects may pose an 
even greater danger to the community. . . . Law 
enforcement must retain discretion to assess and balance 
these risks using reasoned judgment.” 

Finally, the Court has not “recognize[d] an 
independent, common-law immunity waiver for a claim 
of negligent implementation of policy” 
 
7. Pharr–San Juan–Alamo Independent School 

District v. Texas Political Subdivisions 
Property/Casualty Joint Self Insurance Fund, 642 
S.W.3d 466 (Tex. 2022) 
 
Suit brought by student after she was thrown from 

a golf cart. The Supreme Court ruled that the school’s 
insurance company did not have a duty to defend and 
indemnify it. 

Footnote 1: TEX. CIV. PRAC. & REM. CODE 
§ 101.021(1)(a) and 101.051 waive “governmental 

immunity against claims arising from the use of a ‘motor 
vehicle’ or ‘motor-driven vehicle.’” 

The maximum a plaintiff could recover against a 
school district was $100,000. TEX. CIV. PRAC. & REM. 
CODE § 101.023(b). 
 
8. Preston v. M1 Support Services, LP, 642 S.W.3d 

452 (Tex. 2022) 
 
A sailor injured in a Navy helicopter crash and the 

families of three others who were killed sue M1, a 
private contractor, for damages under the Death on the 
High Seas Act and general maritime law alleging M1 
was negligent in maintaining the helicopter. M1 files a 
plea to the jurisdiction, arguing that adjudication would 
require the court to evaluate Navy maintenance 
procedures, which would present a nonjusticiable 
political question under K-9 Detection Services v. 
Freeman, 556 S.W.3d 246 (Tex. 2018). The trial court 
grants the plea and dismisses the case. 

The Supreme Court reverses and remands the case, 
distinguishing American K-9 and holding that the 
political question doctrine does not apply. 

Under “our own Constitution, Texas state courts 
decline to exercise jurisdiction over questions 
committed to the executive and legislative branches.” In 
American K-9, the Supreme Court held that, because the 
Army’s “‘plenary control over at least some of the 
decisions’” of the defendant contractor was “‘implicated 
by [the civilian’s claim’” the case presented a 
nonjusticiable political question. 

Here, by contrast, the “Navy’s inspection and 
acceptance of M1’s work does not transmute M1’s 
maintenance actions into the Navy’s actions,” and M1 
did not present evidence of “a connection between naval 
control over M1 and the crash.”  

M1 argues that, even if the Navy did not exercise 
control, the trial court would have to evaluate whether 
the Navy was responsible for the accident. The Supreme 
Court disagrees. The Court examines the federal-
contractor defense recognized by the U.S. Supreme 
Court in Boyle v. United Technologies Corp., in which 
that Court “left intact state-prescribed duties of care that 
presented no conflict.” “In limiting liability but not 
justiciability, the Court assumed that some cases that 
implicate military actions do not present political 
questions.” 

The questions presented here, whether M1 or the 
Navy failed to detect and repair the problem with the 
helicopter, “require mechanical, not military, 
expertise.” “When the military’s actions do not involve 
military expertise or judgment, and judicial history 
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demonstrates the existence of ‘judicially discoverable 
and manageable standards, a state court should not 
abstain from exercising its constitutional jurisdiction to 
resolve the dispute.’” 
 
9. Matzen v. McLane, ____ S.W.3d ____ (Tex. 2021) 

(12/17/21) 
 
Matzen was found by a jury to be a sexually violent 

predator (SVP) and civilly committed under the Sexually 
Violent Predators Act, , prior to 2015. Pursuant to the 
commitment order, he was placed in outpatient 
treatment with the Texas Civil Commitment Office 
(TCCO). In 2015, the Legislature amended the Act to 
allow for total confinement of SVPs and require SVPs to 
pay a portion of their income to defray the cost of their 
confinement. The TCCO’s Board adopted cost recovery 
rules pursuant to these amendments. 

In 2015 pursuant to the new statute and rules, a 
court entered an amended civil commitment order, 
moving Matzen into total confinement and requiring 
him to comply with TCCO rules. TCCO began charging 
Matzen a percentage of his income under its cost 
recovery rules. Matzen sued TCCO and its director on a 
number of theories. Matzen primarily claimed that 
because he was convicted under the pre-2015 Act, he 
could not be required to pay the cost of his confinement 
and could not be subject to total confinement rather than 
outpatient treatment. Much of his argument centered on 
his contention that only the TCCO “itself,” and not the 
TCCO’s Board, has rulemaking authority, and thus the 
rules adopted by the Board are void. The government 
filed a plea to the jurisdiction, which was granted in part 
and denied in part. Both the government and Matzen 
appealed. 

The Supreme Court rendered judgment dismissing 
all of Matzen’s claims for want of jurisdiction. 

“Sovereign immunity protects the State of Texas 
and its agencies and subdivision from suit and from 
liability . . . unless the Legislature waives it.” Sovereign 
immunity is “properly raised in a plea to the 
jurisdiction,” and if “a plea ‘challenges the pleadings, 
we determine if the pleader has alleged facts that 
affirmatively demonstrate the court’s jurisdiction to 
hear the cause.’” 

 “Plaintiffs who seek to bypass sovereign immunity 
using an ultra vires claim must plead, and ultimately 
prove, that the defendant government official ‘acted 
without legal authority or failed to perform a ministerial 
act.’” The Supreme Court noted that the courts below 
improperly placed the burden on the government to 
show that Matzen’s pleadings could never allege a due 

process or takings claim. To “defeat a plea to the 
jurisdiction, the plaintiff suing the state or its officers 
must plead facts that, if true ‘affirmatively demonstrate’ 
that sovereign immunity either does not apply or has 
been waived.” 

Matzen’s argument that the TCCO’s Board lacked 
rulemaking authority was meritless, which disposed of 
most of Matzen’s claims. “Like any government agency, 
TCCO must act through natural persons duly vested with 
legal authority to make decisions for the agency,” and 
by statute, TCCO “‘is governed by a board.’” 

The Supreme Court also held that Matzen failed to 
allege a claim that he was deprived of property without 
due process. “It is often said that due process generally 
‘requires notice and an opportunity to be heard at a 
meaningful time in a meaningful manner.’” “It is just as 
true, however, that ‘[w]hen the legislature enacts a law, 
or a state agency adopts a regulation, that affects a 
general class of persons, all of those persons have 
received procedural due process by the legislative 
process itself and they have no right to individual 
attention.’” 

Matzen had notice and a jury trial in connection 
with his original commitment order, and he received 
another individualized hearing when his commitment 
order was amended to confirm to the legislative 
changes. While TCCO rules were adopted after the 
amendment of his commitment order, the amendment of 
TCCO’s generally-applicable rules did not entitle him to 
another individual hearing. 

Matzen also had not pleaded a cognizable takings 
claim. The “U.S. Supreme Court held that ‘a reasonable 
user fee is not a taking if it is imposed for the 
reimbursement of the cost of government services.’” 
“Courts frequently apply this rule to services provided 
to the incarcerated.” 

 
10. Phillips v. McNeill, 635 S.W.3d 620 (Tex. 2021) 

 
A pharmacist sues a state official asserting that the 

official acted ultra vires in refusing to provide him a 
contested case hearing. The Supreme Court holds that 
the trial court erred in granting the official’s plea to the 
jurisdiction based on sovereign immunity. 

Texas courts . . . recognize that an action to 
determine or protect a private party’s rights 
against a state official who has acted ultra 
vires—that is, without legal or statutory 
authority—is not a suit against the State that 
sovereign immunity bars. An ultra vires suit 
requires a plaintiff to “allege, and ultimately 
prove, that the officer acted without legal 
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authority of failed to perform a purely 
ministerial act.” Action without legal authority 
occurs when “a government officer with some 
discretion to interpret and apply a 
law . . . exceeds the bounds of his granted 
authority or if his acts conflict with the law 
itself.” Ministerial acts are those “where the law 
prescribes and defines the duties to be 
performed with such precision and certainty as 
to leave nothing to the exercise of discretion or 
judgment.” 

Here, the Court determines that the pharmacist had 
met the statutory requirements for a hearing, and thus 
the official “has a ministerial duty to request a hearing.” 

 
11. Texas Department of Transportation v. Lara, 625 

S.W.3d 46 (Tex. 2021) 
 
“‘The TCHRA waives immunity, but only when the 

plaintiff states a claim for conduct that actually violates 
the statute.’ To prevail on a claim of immunity, the 
governmental defendant may ‘challenge[] whether the 
plaintiff has alleged facts that affirmatively demonstrate 
the court’s jurisdiction to hear the case,’ ‘the existence 
of those very jurisdictional facts,’ or both. Where the 
defendant challenges the existence of jurisdictional 
facts, as TxDOT did here in its motion to dismiss, the 
court ‘must move beyond the pleadings and consider 
evidence.’ The analysis then ‘mirrors that of a 
traditional summary judgment.’” 

Employee “thus had the burden to ‘raise at least a 
genuine issue of material fact’ on each element of his 
claims. To determine whether he met that burden, ‘we 
must take as true all evidence favorable to [him], 
indulging every reasonable inference and resolving any 
doubts in [his] favor.’” 

 
12. Jim Olive Photography v. University of Houston 

System, 624 S.W.3d 764 (Tex. 2021) 
 
Olive, a professional photographer, takes a photo 

of the Houston cityscape, registered it with the U.S. 
Copyright Office, and posted it on its website for sale. 
The University downloaded it without paying, removed 
all copyright and attribution material, and displayed it 
on several webpages promoting its business school. 
Years later, Olive discovered the unauthorized use and 
demanded the University cease and desist. The 
University immediately complied but does not pay. 

Olive sued the University for compensation, 
asserting that the University’s use of its copyrighted  
 

photograph was a “per se” taking under the Texas and  
federal constitutions. The University filed an plea to the 
jurisdiction asserting sovereign immunity, which the 
trial court denies. The University files an interlocutory 
appeal. 

The Supreme Court assumes, without deciding, 
that a copyright is property entitled to constitutional 
protection from a taking without compensation. 
Nonetheless, the Supreme Court held that a copyright 
infringement is not a “per se” taking because it does not 
complete deprive the copyright over of its rights in the 
property.  

“Although our state takings provision” under TEX. 
CONST. art. I, § 17 “is worded differently, we have 
described it as ‘comparable’ to the Fifth Amendment’s 
Just Compensation Clause” and “Texas ‘case law on 
takings under the Texas Constitution is consistent with 
federal jurisprudence.’” 

Unlike a regulatory taking or a temporary physical 
invasion, which involve a “balancing” approach, a per 
se taking is a ‘“ permanent physical occupation,’” which 
“‘is a government occupation of such a unique character 
that it is a taking without regard to other factors that a 
court might ordinarily examine.’” “A per se taking 
presents the strongest claim for compensation and is an 
exception to the usual multi-factor takings analysis.” 

“In a per se taking, the government’s ‘appro-
priation of property’ means the property was ‘actually 
occupied or taken away’ from the owner.” “But an act 
of copyright infringement by the government does not 
take possession or control of, or occupy, the copyright.” 

A copyright, like other forms of property, 
encompasses a “bundle” of rights, and “the destruction 
of one ‘strand’ of the bundle is not a taking[.]” With “a 
physical appropriation of property, the government 
‘does not simply take a single “strand” from the 
“bundle” of property rights: it chops through the bundle, 
taking a slice of every strand.’” Copyright infringement 
by the government does not take the entire “bundle” 
because it “does not deprive the copyright owner of the 
right to possess and use the copyrighted work.” 

“Although the Texas Constitution waives govern-
mental immunity with respect to inverse condemnation 
claims, still such a claim must be ‘predicated on a viable 
allegation of taking.’” “Allegations of copyright 
infringement assert a violation of the owner’s copyright, 
but not its confiscation, and therefore factual allegations 
of an infringement do not alone allege a taking.” 
Accordingly, the University was immune and the plea 
to the jurisdiction should have been granted. 
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13. San Jacinto River Authority v. Medina, 627 S.W.3d 
618 (Tex. 2021) 
 
Landowners sued for damages to their homes when 

the Authority released water from a dam during 
Hurricane Harvey. The Authority filed a motion under 
TEX. R. CIV. P. 91a asserting that there was no waiver 
of immunity under TEX. GOV’T CODE, ch. 2007 for 
physical damages to their property. The Supreme Court 
disagreed: TEX. GOV’T CODE, ch. 2007 “creates liability 
and waives governmental immunity for two causes of 
action: (1) a statutory takings claim under Subchapter B 
and (2) a suit to rescind proposed governmental action 
under Subchapter C. [The] . . . statutory takings claim 
may include a physical taking, such as the flooding 
alleged by the property owners, and is not limited solely 
to regulatory takings. [Further,] . . . statutory exceptions 
to liability under the chapter are not established by the 
property owner’s pleadings” so it was proper to deny 
“the River Authority’s motions to dismiss under Rule 
91a.” 

TEX. CIV. PRAC. & REM. CODE § 51.014(a)(8) 
authorizes “an interlocutory appeal from an order on the 
government’s jurisdictional plea.” 

Jurisdiction was proper in the district court. While 
TEX. GOV’T CODE § 25.1032(c) provides that a “county 
civil court at law has exclusive jurisdiction in Harris 
County of eminent domain proceedings, both statutory 
and inverse,” TEX. GOV’T CODE § 2007.021(a) holds 
“that takings claims under the chapter ‘must be filed in 
a district court.’” 

“Sovereign and governmental immunity protect the 
state and its political subdivisions, respectively, from 
suit and liability absent the state’s express waiver. 
Chapter 2007’s Property Rights Act waives that 
immunity ‘to the extent of liability created by this 
chapter’ by authorizing a property owner to bring suit 
‘to determine whether the governmental action of a 
political subdivision results in a taking under this 
chapter.’ [TEX. GOV’T CODE §§ 2007.004(a), 
2007.021(a).] The Act defines the term ‘taking’ to 
include governmental actions compensable as takings 
under the state and federal constitutions, as well as less 
intrusive governmental actions that cause “a reduction 
of at least 25 percent in the market value of the affected 
private real property.’” 

Takings can be “physical or regulatory.” “A 
physical taking occurs when the government literally 
takes property from its owner, such as when it 
‘authorizes an unwarranted physical occupation of an 
individual’s property.’ A regulatory taking occurs when  
the government restricts a property owner’s rights to 

such an extent as to become the functional equivalent of 
a physical seizure.” “A compensable taking under the 
state or federal constitution can be physical or 
regulatory.” See TEX. CONST. art. I, § 17. 

TEX. GOV’T CODE, ch. 2007 excludes condemn-
nations. 

TEX. GOV’T CODE, ch. 2007 “does not obligate a 
governmental entity to pay damages.” But it provides 
for more relief than recission. And while the entity can 
elect to pay damages under TEX. GOV’T CODE 
§ 2007.024(b), “whether it chooses to pay the amount of 
damages determined under the statute is not a matter of 
jurisdictional concern.” 

Immunity from liability (not from suit) “is an 
‘affirmative defens[e]’ that ‘does not affect a court’s 
jurisdiction to hear a case.’” 

This suit should not be dismissed based upon the 
possibility that a constitutional claim may provide 
plaintiffs with “the desired remedy.” 

The government may act to protect life or property. 
TEX. GOV’T CODE § 2007.003(b)(7) excludes from 
liability under the chapter “‘an action taken out of a 
reasonable good faith belief that the action is necessary 
to prevent a grave and immediate threat.” However, 
TEX. GOV’T CODE § 2007.003(b)(13) requires “that the 
governmental action ‘not impose a greater burden than 
is necessary to achieve . . . safety.’” Here, the plaintiffs’ 
pleadings did not establish this defense. 

 
14. Texas Southern University v. Villarreal, 620 

S.W.3d 899 (Tex. 2021) 
 
“As part of a state educational institution, the 

School and its employees acting in their official 
capacities have sovereign immunity from suit. Whether 
sovereign immunity defeats a trial court’s subject-
matter jurisdiction is a question of law properly raised 
in a plea to the jurisdiction. Thus, we review de novo 
whether a plaintiff has alleged or offered undisputed 
evidence of facts that establish jurisdiction. If disputed 
evidence creates a fact question regarding a 
jurisdictional issue that also implicates the merits, 
however, a jury should resolve the dispute.” Here, the 
controlling facts were undisputed. 

 
15. Rogers v. Bagley, 623 S.W.3d 343 (Tex. 2021) 

 
Suit against a state hospital alleging a claim under 

42 U.S.C. § 1983. The Supreme Court determined that 
the case constituted a claim under TEX. CIV. PRAC. &  
REM. CODE, ch. 74, and that plaintiff failed to provide 
an expert report. The Court ruled that the federal statute 
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did not preempt the expert report requirement. 
Footnote 3: “42 U.S.C. § 1983 provides individuals 

with a cause of action against state actors for violations 
of the United States Constitution under color of state 
law.” 

“The Fifth Circuit has expressly recognized that in 
cases under section 1983, expert testimony regarding 
use of force and proper arrest techniques and training is 
not within the common knowledge of jurors.” 

There “‘can be no doubt that claims brought 
pursuant to [42 U.S.C. § 1983] sound in tort.’” 

The issue for preemption “is whether the state 
statute would ‘frequently and predictably produce 
different outcomes in [42 U.S.C. § 1983] litigation 
based solely on whether the claim is asserted in state or 
federal court.’” 

An “an excessive-force claim under [42 U.S.C. 
§ 1983] requires proof that the use of force was 
‘excessive to the need’ and ‘objectively unreasonable.’” 

 
16. In re Texas Education Agency, 619 S.W.3d 679 

(Tex. 2021) 
 
After the Texas Education Agency (TEA) assumed 

control of Houston ISD (HISD), HISD filed suit and 
obtained a temporary injunction enjoining TEA’s 
takeover. TEA filed an interlocutory appeal, which 
automatically superseded the temporary injunction, and 
HISD is unable to obtain counter-supersedeas under the 
recent amendments to TEX. GOV’T CODE § 22.004(i). 
However, the court of appeals granted HISD’s motion for 
a temporary order pursuant to TEX. R. APP. P. 29.3 that 
the temporary injunction remained in effect pending the 
appeal. 

TEA petitioned the Supreme Court for mandamus, 
arguing that the Rule 29.3 order violates § 22.004(i). 
The Supreme Court disagreed and denied the petition.  

“Merely appealing an interlocutory order does not 
suspend enforcement ‘unless . . . the appellant is entitled 
to supersede the order without security by filing a notice 
of appeal.’” A department of the State of Texas and the 
head of such a department are exempt from “filing ‘a 
bond . . . for an appeal . . . in a civil suit’” under TEX. 
CIV. PRAC. & REM. CODE § 6.001 and thus “the notice 
of appeal automatically” suspends enforcement of a 
temporary injunction. 

Under TEX. R. APP. P. 24.2(a)(3), a trial court 
generally has discretion to deny supersedeas of orders 
“‘for something other than money or an interest in 
property’” if “the judgment creditor filed a counter-
supersedeas bond.” In In re State Board for Educator 
Certification, 452 S.W.3d 802, 804 (Tex. 2014) (orig. 

proceeding), the Supreme Court held that this discretion 
extended to denying supersedeas to government entities 
entitled to supersedeas without bond. 

In response to In re State Board for Educator 
Certification, the Legislature adopted TEX. GOV’T 
CODE § 22.004(i), instructing the Supreme Court to 
“adopt rules ensuring that the right of select 
governmental entities ‘to supersede a judgment or order 
on appeal [without bond] is not subject to being counter-
superseded under’” any rule. The Legislature left an 
exception for “‘[c]ounter-supersedeas . . . in a lawsuit 
concerning a matter that was the basis of a contested 
case in an administrative enforcement action,’” which 
“encompasses the situation that existed in In re State 
Board for Educator Certification,” so that holding 
“remains intact.” However, this exception does not 
apply to the case at bar. 

Accordingly, the Supreme Court “amended 
Rule 24.2(a)(3) to its current form, which deprives trial 
courts of authority to deny supersedeas for non-
monetary, non-property-interest judgments ‘[w]hen the 
judgment debtor is the state, a department of this state, 
or the head of a department of this state.’” However, “we 
did not view [TEX. R. APP. P.] 29 as involving the 
supersedeas or counter-supersedeas process and thus 
made no changes to that rule in response to 
Section 22.004(i)’s directive.” 

Applying “well-established principles” of statutory 
construction, the Court held that “Section 22.004(i)’s 
language evinces the Legislature’s intent to restrict the 
supersedeas process and is silent about appellate-court 
orders issued under other authority that might have the 
same effect.” “The court of appeals’ temporary order 
preserving the status quo and ensuring the court’s ability 
to decide the case on the merits is not a supersedeas 
order.” “The distinction . . . may seem a fine one, but the 
processes are distinct[.]” 

“We presume the Legislature was aware of this 
distinction in enacting Section 22.004(i), and we must 
give effect to the Legislature’s choice[.]” “Giving effect 
to Section 22.004(i)’s plain language, we conclude the 
statute only prohibits counter-supersedeas orders, which 
occur within a specific procedural context, and does not 
apply to orders issued by an appellate court under 
separate and distinct procedural mechanisms.” 
 

 Agents and Agency; Vicarious Liability 
 

1. Transcor Astra Group, S.A. v.  Petrobras America, 
Inc., ___ S.W.3d ___ (Tex. 2022) (4/29/22) 
 
In a suit over a settlement agreement between two 
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companies, an issue was whether the motion cover 
certain people in their “individual” capacity.  

“We conclude that the Astra individuals’ motion 
sufficiently sought summary judgment against liability 
in their ‘individual’ capacity because that is the only 
capacity in which Petrobras sought to impose liability 
on the individuals and the only capacity in which they 
could have been liable.” 

“Individuals can ‘act’ in a ‘corporate capacity’ in 
the sense that they are acting as an agent, employee, or 
representative of a corporation. If they commit a tort 
while acting in their corporate capacity, their employer 
may be held vicariously liable for their actions under the 
doctrine of respondeat superior. But the fact that an 
individual was acting in a corporate capacity does not 
prevent the individual from being held personally—or 
‘individually’—liable for the harm caused by those 
acts. . . . When an individual commits a tort while acting 
in a ‘corporate capacity,’ either the corporation can be 
held vicariously liable or the individual can be held 
personally liable, or both, but the individual cannot be 
held ‘corporately’ liable.” 

The question here is “whether the reliance 
disclaimer prevents Petrobras from establishing the 
reliance necessary to recover from the individuals on 
those claims.” It did. 
 
2. In re Eagleridge Operating, LLC, 642 S.W.3d 518 

(Tex. 2022) 
 
Aruba Petroleum was a joint owner of a working 

interest in an oil and gas lease with Eagleridge, and 
Aruba was paid to serve as the operator. Later, Aruba 
sold out and was replaced as an operator. When a 
pipeline exploded, the plaintiffs sued Eagleridge, and it 
tried to designate Aruba as a responsible third party. The 
Supreme Court ruled it could not. In Occidental 
Chemical , the Court “‘reject[ed] the notion that a 
property owner acts as both owner and independent 
contractor when improving its own property’ and held 
that, after the creator of a dangerous premises condition 
has conveyed ownership of real property, the property’s 
new owner ‘ordinarily assumes responsibility for the 
property’s condition with the conveyance.’” A “former 
owner’s responsibility for premises defects [does] not 
survive conveyance of its ownership interest.” 

“When an independent contractor erects a structure 
or creates a condition on behalf of an owner or possessor 
of land, ‘the modern approach is to place [such] 
contractors on the same footing as manufacturers of 
goods and apply the same general principles of 
negligence even after’ the landowner or possessor has 

accepted the contractor’s work.” Texas has renounced 
the ‘“accepted work’ doctrine.” An “an independent 
contractor or third party who creates a dangerous 
property condition while making improvements “on 
behalf of” property owners may remain responsible 
under ordinary negligence principles for injuries the 
condition causes even after the contractor has completed 
the work and no longer has control over the condition or 
the premises.” Strakos only addresses third parties and 
“‘does not purport to separate a property owner’s 
responsibility for dangerous property conditions from 
the owner’s control over the property.’” 

A property owner’s duty differs from that of an 
independent contractor. “‘Under premises-liability 
principles, a property owner generally owes those 
invited onto the property a duty to make the premises 
safe or to warn of dangerous conditions as reasonably 
prudent under the circumstances,’ but this duty 
‘generally runs with the ownership or control of the 
property and upon a sale ordinarily passes to the new 
owner.’” 

 
3. Energen Resources Corporation v. Wallace, 642 

S.W.3d 502 (Tex. 2022) 
 
Plaintiff was injured when gas that seeped into a 

water well being drilled exploded; gas allegedly 
migrated from oil well being drilled 500 feet away. The 
Supreme Court granted summary judgment under TEX. 
CIV. PRAC. & REM. CODE, ch. 95 ruling, in part, that 
defendant did not exercise the necessary control. 

“To establish ‘control’ under [TEX. CIV. PRAC. & 
REM. CODE § 95.003(1)], evidence of a property 
owner’s ‘right to order the work to start or stop or to 
inspect progress or receive reports’ is insufficient. 
Control may be shown with evidence that (1) a contract 
assigned control to the property owner or (2) the 
property owner ‘actually exercised control’ over the 
manner in which the work was performed. This control 
must extend to ‘the means, methods, or details of the 
independent contractor’s work . . . such that the 
[independent] contractor is not entirely free to do the 
work in his own way.’” “[M]erely ‘mak[ing] 
suggestions or recommendations which need not 
necessarily be followed, or . . . prescrib[ing] alterations 
and deviations,’ does not establish control. Nor does 
‘direct[ing] when and where the work [will be] done.’” 
 
4. Signature Industries, LLC v. International Paper 

Company, ___ S.W.3d ___ (Tex. 2022) (1/14/22) 
 
Owner of contracting party could not recover in a 
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breach of contract case as an agent. 
The “‘general rule is that one who contracts as 

agent cannot maintain an action, in his own name and 
right, upon the contract.’ We recognized four narrow 
exceptions: (1) ‘where the agent contracts in his own 
name’; (2) ‘where the agent does not disclose his 
principal’; (3) ‘where the agent is authorized to act as 
owner of the property’ by ‘the usages of trade’; and (4) 
‘where the agent has an interest in the subject-matter of 
the contract.’” Footnote 14: Unless the relevant facts are 
in dispute, “the question of whether a party has an 
interest in the subject-matter of another party’s contract 
sufficient to allow him to sue on the contract will be a 
question of law for the court.” 
 
5. Los Compadres Pescadores, LLC v. Valdez, 622 

S.W.3d 771 (Tex. 2021) 
 
When developing property for condos, landowner, 

acting as its own general contractor through project 
supervisor who was an employee or agent, instructed 
subcontractor to drill piers near power lines. Landowner 
failed to assure that lines were de-energized. Affirming 
a jury verdict for injured employees of subcontractor, 
the Supreme Court ruled that landowner was liable 
under respondent superior for negligence of its 
supervisor. 

Under respondent superior, “an entity is vicar-
iously liable for its employee’s or agent’s actions within 
the scope of employment or agency because the entity 
necessarily has the right to control an employee’s or 
agent’s work. By contrast, an entity is not vicariously 
liable for an independent contractor’s actions unless the 
entity in fact ‘“retains some control over the manner in 
which the contractor performs the work that causes the 
damage.’” 

Plaintiffs were required to prove respondent 
superior. See TEX. R. CIV. P. 279. They claimed that 
they did so as a matter of law, and defendant failed to 
preserve the issue. The Court agreed that defendant 
failed to preserve the issue for appeal. 

And, the Court further ruled that the matter was 
conclusively established, anyway, because defendant 
“retained the right to control the manner in which 
[supervisor] performed the work that gave rise to the 
harmful occurrence.” 

The determination of whether someone is “an 
employee depends on ‘whether the employer has the 
right to control the progress, details, and methods of 
operations of the work.’” 

Footnote 7: Evidence of 1099s is relevant “when 
determining whether worker was an employee or 

independent contractor.” Yet, evidence may be 
“sufficient to support employee status even though 
employer reported payment through 1099s.” 

When “‘a principal knowingly permit[s] an agent 
to hold herself out as having authority’ so that ‘a 
reasonably prudent person [is led] to believe that the 
agent has the authority she purports to exercise,’ the 
agent ‘binds a principal as though the principal herself 
had performed the action taken.’” 

For the purposes of “actual knowledge,” the 
supervisor’s knowledge here was imputed to the 
defendant. A company “‘is bound by the knowledge of 
one of its agents if that knowledge came to him in the 
course of the agent’s employment.’” 
 

 Contract Law and Contract Construction 
 

1. Perthuis v. Baylor Miraca Genetics Laboratories, 
LLC, ___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
Perthuis’ employment compensation with Baylor 

Miraca included commissions. He procured a sale but 
was terminated the day before it was consummated. The 
Supreme Court ruled that, because his employment 
contract was silent on when commissions were earned, 
Perthuis was entitled to be paid “a default rule called the 
‘procuring-cause doctrine.’ Under that rule, the broker 
is entitled to a commission when ‘a purchaser [was] 
produced through [the broker’s] efforts, ready, able and 
willing to buy the property upon the contracted 
terms. . . .’” Here, because the employment contract was 
“silent about any exceptions,” the procuring-cause 
doctrine applied. 

The procuring-cause doctrine is a “default” that 
“applies only when a valid agreement to pay a com-
mission does not address questions like how a com-
mission is realized or whether the right to a commission 
extends to sales closed after the brokerage relationship 
ends.” The parties are free to agree otherwise. 

“When an agreement’s ‘language can be given a 
certain or definite legal meaning or interpretation,’ 
courts determine that meaning ‘as a matter of law.’ Only 
if ambiguity remains ‘after applying the pertinent rules 
of construction’ could there be a fact question about 
intent.”  

Standard rules of contract construction apply to 
contracts for commissions. 

Parties are free to define ordinary words with 
“unusual” meanings, but without that “courts will adopt 
the ordinary usage as a matter of law.” If parties do not 
provide special definitions, the Court will dismiss “any 
post-litigation effort to give words a peculiar meaning.” 
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Footnote 17: Courts “give effect to intent as expressed 
in writing because ‘it is objective, not subjective, intent 
that controls.’” 

Footnote 11: The ruling here does not conflict with 
the Texas Workforce Commission rules. 40 TEX. 
ADMIN. CODE § 821.26(b). The rule “confirms that 
commissions ‘are earned when the employee has met all 
the required conditions set forth in the applicable 
agreement with the employer.’” The Commission’s 
rules provide an alternative which is cumulative of the 
common law. 

To reject the procuring-cause doctrine, the 
“contract merely needs to provide terms that are 
inconsistent” with it. The opinion lists a variety of 
alternatives. Silence, however, “leaves the procuring-
cause doctrine intact. . . .” 

Here, Baylor Miraca argued that two contract terms 
conflicted with the procuring-cause doctrine, viz., the “at 
will” provision and the “net sales” term. Neither was 
inconsistent with the procuring-cause doctrine nor involved 
an ambiguity that created a fact question. “Just as salary 
may be owed for days of work completed before 
termination, so too may commission fees be owed for 
sales to buyers procured from work completed before 
termination.” Moreover, the “3.5% net sales” term did not 
displace the procuring-cause doctrine; rather, this is the 
term which implicates it. 

Here, Baylor Miraca’s lawyer drafted the 
agreement. If it were ambiguous, “a court would resolve 
ambiguity about whether the parties intended to displace 
the procuring-cause doctrine against . . . the drafter of 
the employment agreement.” 

The contract did not need to adopt the procuring-
cause standard; “no such ‘opt-in’ is required.” 

The plaintiff must prove he was the procuring 
cause of the sale in question by showing it “was the 
direct and proximate result of the plaintiff’s efforts or 
services.” 

The plaintiff meets his burden by showing he “set 
in motion ‘a chain of events . . . which, without a break 
in their continuity, cause the buyer and seller to reach 
agreement on the sale’ as a primary and direct result of 
the plaintiff’s efforts.” The plaintiff must prove both 
“‘proximate’ and ‘but for’” causation. Footnote 21: 
Regarding brokers’ commissions, “‘the terms 
‘procuring cause,’ ‘efficient cause,’ and ‘proximate 
cause’ have substantially, if not quite, the same meaning 
and are often used interchangeably.’” 

Plaintiff can show that there were no subsequent 
changes to the agreement, or that any was immaterial. 
But it is not enough to merely claim credit for a “general 
relationship” the employer had with the customer. 

Moreover, “the passage of time eventually severs the 
causal link” for the procuring-cause doctrine. “If the 
efforts of others were indispensable to salvaging or 
preserving a foundering contractual relationship, or if 
the contract itself must be reworked,” the entitlement to 
commissions might no longer exist. 

Courts “will not award speculative damages, 
including for any claim that is ‘too remote and 
depend[ent] upon too many contingencies. . . .’ 
Damages must always be ‘proved with reasonable 
certainty. . . .’” 

“Claims of procuring-cause status will usually 
present a fact question.” 
 
2. James Construction Group, LLC v. Westlake 

Chemical Corporation, ____ S.W.3d ____ (Tex. 
2022) (5/20/2022) 
 
Westlake terminated its construction contractor, 

James, for default under the contract for safety 
violations after one of James’s employees is fatally 
injured and his family sued Westlake for wrongful 
death. Westlake informed James of the termination 
orally at a meeting but did not provide notices specified 
under the contract in writing. Westlake then sued James 
for damages, including consequential damages, for the 
cost of replacing James and for James’s failure to 
indemnify it under the contract from a suit by the 
deceased employee’s family. James counterclaimed, 
alleging Westlake improperly terminated it without the 
written notice required under the contract and alleged 
that Westlake breached the contract by suing for 
consequential damages, which was prohibited by the 
contract. 

At trial, the jury found: Westlake substantially 
complied, but did not strictly comply, with the notice 
provisions; James breached the contract by performing 
unsafely and Westlake was entitled to damages; James 
breached the contract by failing to indemnify Westlake 
for the wrongful death lawsuit; and Westlake breached 
the contract by suing for consequential damages. The 
trial court entered judgment for damages and attorney’s 
fees for both parties. Both parties appealed. 

In a divided opinion, the Supreme Court holds 
Westlake did not substantially comply with the notice 
provision as a matter of law because substantial 
compliance requires at least some written notice. A 
“party’s minor deviations from a contractual notice 
condition that do not severely impair the purpose 
underlying that condition and cause no prejudice do not 
and should not deprive that party of the benefit of its 
bargain.” However, “barring waiver, when a contract 
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requires written notice as a condition precedent to the 
right to enforce an obligation under the contract, 
substantial compliance with that requirement may not be 
achieved in the absence of a writing.” Substantial 
compliance with the notice provision was a condition 
precedent to Westlake’s recovery of damages related to 
the termination and replacement of James, so the 
Supreme Court reverses that award of damages. 

However, the Supreme Court affirms the award for 
James’s breach of the indemnity provision. James 
argues Westlake’s failure to comply with the notice 
provision was a prior material breach excusing its 
obligations under the indemnity provision, but the 
notice provisions “were conditions precedent, not 
covenants.” “A covenant ‘is an agreement to act or 
refrain from acting in a certain way.’” “A breached 
covenant gives rise to a cause of action for damages, and 
a material breach excuses the other party from 
performance.” “By contrast, a ‘condition precedent is an 
event that must happen or be performed before a right 
can accrue to enforce an obligation,’ and ‘if an express 
condition is not satisfied, then the party whose 
performance is conditioned is excused from any 
obligation to perform.’” Westlake’s recovery under the 
termination provisions was conditioned on its 
compliance with the notice provisions, but the 
indemnity agreement was not. 

Finally, the Supreme Court reverses the trial 
court’s award of damages and attorney fees to James. 
James asserted that Westlake breached the contract by 
suing for consequential damages when the contract 
provided that neither party “‘shall be liable to the other 
for any consequential . . . damages.’” But this “pro-
vision clearly functions solely as a waiver of con-
sequential damages that prevents a party from re-
covering them, not a covenant not to sue. . . .” First, the 
title of the provision reads “Waiver of Consequential 
Damages,” and “‘headings and titles provide context 
and can inform the meaning of the sections they 
label. . . .’” Second, under the language “‘no claim shall 
be made . . . for such damages. . . .’” the “parties have 
relinquished a claim” but “have not relinquished the 
right to bring a suit in the first place.” 

Finally, covenants not to sue “typically foreclose a 
party from bringing suit at all,” not from bringing suit 
for a type of damages. The “line between direct and 
consequential damages often is not a bright one,” and, if 
this provision was a covenant not to sue, “a party 
seeking damages that it believes in good faith, but 
ultimately incorrectly, are direct rather than 
consequential will not know whether it is in breach . . . 
until the nature of the claim has been determined on the 

back end of the suit.” The Court would not read this 
provision’s “plain language to reflect” such an unusual 
or impractical intent. 

 
3. Rosetta Resources Operating, LP v. Martin, ____ 

S.W.3d ____ (Tex. 2022) (5/6/22) 
 
The Supreme Court construes a “poorly drafted” 

covenant to protect against drainage “in a unique and 
mistake-ridden lease addendum.” The addendum 
provides, in part, “‘[(a)]in the event a well is drilled on 
or in a unit containing part of this acreage or is drilled 
on acreage adjoining this Lease, [(b)] the [Lessee], or its 
agent(s) shall protect the [Lessor’s] undrilled acreage 
from drainage. . . .’” The lessee enters a pooling 
agreement, and one of the other operators drills one 
well, the Martin Well, on an adjoining lease and another, 
the Simmons Well, on a non-adjoining lease. The 
lessors allege both wells cause drainage from the lease. 
The parties disagree whether the covenant to protect 
against drainage identified in (b) is limited to drainage 
from wells described in (a). The Court holds the 
covenant is ambiguous in this regard, precluding the 
trial court’s summary judgment. 

“If there is ‘more than one reasonable inter-
pretation’ of the contractual language,” then the contract 
is ambiguous, and “a fact issue arises regarding the 
parties’ intent.” 

“When oil and gas leases do not expressly address 
drainage, a covenant to protect against both local and 
field-wide drainage is implied,” but “[p]arties often 
supersede this implied covenant with contractual 
language that imposes certain obligations on the lessee.” 
Because the lease addendum at issue is “unique” and 
poorly drafted, the Court cautions that “this opinion may 
not provide useful guidance for determining how 
covenants to protect against drainage typically func-
tion.” 

The Court holds clause (a) is unambiguous in when 
it is triggered and was triggered as a matter of law by the 
Martin Well. However, the Court holds both parties’ 
interpretation of the scope of (b) are reasonable, and the 
covenant is thus ambiguous as to whether the lessee has 
an obligation to protect against drainage from the 
Simmons Well. 
 
4. Transcor Astra Group, S.A. v.  Petrobras America, 

Inc., ___ S.W.3d ___ (Tex. 2022) (4/29/22) 
 
Multibillion dollar companies had formed a joint 

venture in 2006. Numerous disputes and lawsuits arose, 
including subsequent allegations of massive bribery. All 
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were settled in a comprehensive settlement in 2012. The 
settlement agreement included a disclaimer of reliance. 
Later, Petrobras filed suit to set aside the 2012 
agreement, claiming attempted bribery among other 
things, and also filed an arbitration, which was required 
under the 2006 agreement. Astra filed a declaratory 
judgment in response. The Supreme Court ruled that the 
disclaimer of reliance eliminated the claims of 
Petrobras, that the settlement resolved any claims 
against certain individuals, and that the declaratory 
judgment action did not simply mirror the suit by 
Petrobras. The “2012 settlement agreement bars 
Petrobras’s claims against Astra because the release bars 
the fiduciary-duty claims and the reliance disclaimer 
prevents Petrobras from establishing the fraud claims.” 

“[S]ettlement agreements—like all other con-
tracts—are unenforceable if they are procured by fraud. 
To establish such fraudulent inducement, a party 
seeking to invalidate an agreement must prove that it 
reasonably relied on the other party’s misrepre-
sentations to its detriment.” Here, the settlement 
agreement disclaimed reliance. “[C]ontractual 
disclaimers of reliance may be enforceable and may 
negate a subsequent fraudulent-inducement claim if the 
disclaimer is clear, specific, and unequivocal. . . .” 
[This] ‘depends on the contract’s language and the 
totality of the surrounding circumstances.’ Specifically, 
courts must consider such factors as whether  

(1) the terms of the contract were negotiated, 
rather than boilerplate, and during negotiations 
the parties specifically discussed the issue 
which has become the topic of the subsequent 
dispute;  
(2) the complaining party was represented by 
counsel;  
(3) the parties dealt with each other at arm’s 
length;  
(4) the parties were knowledgeable in business 
matters; and  
(5) the release language was clear.” 

The goal is to determine if the parties intended to 
“‘resolve all specific disputes.’” 

When “‘parties expressly discuss material issues 
during contract negotiations but nevertheless elect to 
include waiver-of-reliance and release-of-claims 
provisions, the Court will generally uphold the con-
tract.’” 

“‘Generally, an arm’s-length transaction is one 
between two unrelated parties with generally equal 
bargaining power, each acting in its own interest.’ As a 
general rule, a transaction between fiduciaries is not an 
arm’s-length transaction but instead requires higher 

fiduciary standards that require full disclosure of all 
material facts.” Footnote 11: “‘Once a fiduciary 
relationship has been established, it is presumed to 
continue until it is repudiated.’ ‘[A] settlement 
agreement and general release cannot shield an officer 
or director who has failed in his fiduciary duty to 
disclose information relevant to a transaction with those 
whose confidence he has abused. . . .’ ‘A former 
director, of course, breaches his fiduciary duty if he 
engages in transactions that had their inception before 
the termination of the fiduciary relationship or were 
founded on information acquired during the fiduciary 
relationship.’” 

Additionally, here the “totality of the circum-
stances” supports that the parties truly intended to 
disclaim reliance, and having promised such, they 
“‘should be held to their word.’” 

Moreover, “the reliance disclaimer applies to 
claims of both misrepresentations and omissions.” 

Another question was the continuing viability of an 
arbitration clause in the 2006 agreement. Here, the 
parties’ 2012 agreement superseded the 2006 
agreement. That was determined by the merger clause, 
the forum-selection clause, and the release language. 
The Court contrasted “a ‘mere’ venue clause, which can 
be harmonized with an arbitration clause, with ‘far more 
extensive’ dispute-resolution clauses requiring all 
claims to be ‘submit[ted] to’ particular courts, which 
could not be harmonized with an arbitration clause.” 
 
5. In re Whataburger Restaurants, LLC, ____ S.W.3d 

____ (Tex. 2022) (4/22/22) 
 
The trial court hears Whataburger’s motion to 

compel arbitration and takes it under advisement, then 
denies it one month later. The clerk fails to give 
Whataburger notice of the order. Whataburger learns of 
the order 5 months later, too late to file an interlocutory 
appeal. The Supreme Court grants Whataburger’s 
petition for mandamus, holding Whataburger “lacks an 
adequate appellate remedy because the clerk’s failure to 
give notice of the trial court’s order deprived it of that 
remedy, and Whataburger did not sleep on its rights,” 
and that the trial court abused its discretion in denying 
the motion. 

“‘A trial court that refuses to compel arbitration 
under a valid and enforceable arbitration agreement has 
clearly abused its discretion.’” The plaintiff argues that 
the agreement is illusory, but the Supreme Court 
disagrees. “‘Arbitration agreements are interpreted 
under traditional contract principles.’” 

The arbitration agreement, called an “Arbitration 
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Policy,” is contained in the employee handbook, and the 
plaintiff points to language that the handbook is “a guide 
only,” that its provisions may be modified without 
notice, and that employment is at-will. But the 
arbitration policy itself provides what Whataburger may 
not modify it "‘once the facts giving rise to the legally 
recognized claim or dispute have occurred’” or 
“‘without first providing all employees with 30 days 
advanced written notice.’” The Supreme Court held an 
arbitration policy with similar restrictions on 
modification was not illusory in In re Halliburton, 80 
S.W.3d 566 (Tex. 2002).  
 
6. JBrice Holdings, LLC v. Wilcrest Walk 

Townhomes Association, 644 S.W.3d 179 (Tex. 
2022) 
 
Dispute between owner of townhouse and HOA 

about whether he could list his units for short-term 
rentals.  

“Restrictive covenants are contracts that run with 
the land, and are ‘subject to the general rules of contract 
construction.’” “A covenant under review ‘may not be 
enlarged, extended, stretched or changed by con-
struction.’ Thus, to validly limit an owner’s property 
use, a covenant must plainly prohibit that use. . . . As 
with contracts, courts should avoid an interpretation of 
one covenant that nullifies another.” 

 
7. Cadence Bank, N.A. v. Elizondo, 642 S.W.3d 530 

(Tex. 2022) 
 
A lawyer is a victim of a common debt-collection 

scam, whereby he receives and deposits in his trust 
account a counterfeit cashier’s check from a purported 
debtor, and then wire transfers amount, less his fee, to 
his purported foreign client. The cashier’s check is then 
dishonored, and the bank charges the amount back and 
sues the lawyer for breach of transfer warranties under 
TEX. BUS. & COM. CODE § 4.207(a) to recover the 
overdrawn amount. The lawyer does not dispute his 
breach of transfer warranties, but counterclaims for 
breach of contract, asserting the wire transfer request 
form created a contractual duty for the bank to verify 
that his “collected balance”—which the lawyer 
contends to mean the balance of his account minus the 
deposited checks in the process of collection—was 
sufficient before making the wire transfer. 

The Supreme Court reverses the trial court’s 
summary judgment for the lawyer, holding the wire 
transfer form does not create the contended contractual 
obligation. “At a minimum, ‘a contract must at least be 

sufficiently definite to confirm that both parties actually 
intended to be contractually bound’” and “must also be 
‘sufficiently definite to “enable a court to understand the 
parties’ obligations’” and ‘to give “an appropriate reme-
dy” if they are breached.’” 

The title of the form is “‘International Outgoing 
Transfer Request’” and “has all the indicia of a form 
whose purpose is to facilitate” the bank’s “internal 
processing of the wire transfer.” The lawyer points to 
two then-unpopulated fields on the form entitled “Col-
lected Balance/Cash” and “Employee Who Verified 
Collected Balance,” asserting those created a con-
tractual duty to verify the “collected balance” that 
superseded the UCC’s default rules. But regardless of the 
definition of “collected balance,” the “transfer-request 
form was not ‘sufficiently definite to confirm that [the 
bank] actually intended to be contractually bound’ by a 
promise to only transfer ‘collected’ funds.” 
 
8. Baby Dolls Topless Saloons, Inc. v. Sotero, 642 

S.W.3d 583 (Tex. 2022) 
 
Analyzing an arbitration agreement, the Supreme 

Court discusses “guiding principles for determining 
whether contract terms are sufficient to constitute an 
enforceable contract”: 

First, courts cannot rewrite the parties’ contract 
but must construe it as a whole to determine the 
parties’ purposes when they signed it. Second, 
courts should construe contracts to avoid 
forfeitures, which are disfavored under Texas 
law, and instead find terms to be sufficiently 
definite whenever the language is reasonably 
susceptible to such an interpretation. And third, 
when courts construe agreements to avoid 
forfeiture, they may imply terms that can be 
reasonably implied. 

 
9. Pharr–San Juan–Alamo Independent School 

District v. Texas Political Subdivisions 
Property/Casualty Joint Self Insurance Fund, 642 
S.W.3d 466 (Tex. 2022) 
 
Suit brought by student after she was thrown from 

a golf cart. The Supreme Court ruled that the school’s 
insurance company did not have a duty to defend and 
indemnify it. 

The term “golf cart” was not in the policy. The 
Court thus determines “the meaning of an undefined 
term as used in an insurance policy by applying its 
‘ordinary and generally accepted meaning,’ as construed 
‘in context and in light of the rules of grammar and 
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common usage.’” “To determine the common, ordinary 
meaning of undefined terms used in contracts, statutes, 
and other legal documents, ‘we typically look first to 
their dictionary definitions and then consider the term’s 
usage in other statutes, court decisions, and similar 
authorities.’” 
 
10. Monroe Guaranty Insurance Company v. BITCO 

General Insurance Corporation, 640 S.W.3d 195 
(Tex. 2022) 
 
“The primary goal of contract construction is to 

effectuate the parties’ intent as expressed in the 
contract.” 

 
11. Signature Industries, LLC v. International Paper 

Company, ___ S.W.3d ___ (Tex. 2022) (1/14/22) 
 
Signature contracted with International Paper to 

perform services. After project delays and overruns, IP 
did not pay invoice. Signature alleged this caused it to 
lose a chance to sell itself, that it lost value, and that IRS 
fines were incurred. The Supreme Court ruled that 
Signature could not collect consequential damages and 
some of its direct damages, while discussing market 
value vs. book value of a company. “Texas law requires 
that consequential damages be both (1) foreseeable at 
the time of contracting, and (2) calculable with 
reasonable certainty. . . . A catastrophic decline in the 
plaintiff company’s overall market value was not, at the 
time of contracting, a consequence of breach fore-
seeable to the defendant. Nor was a decline in the 
accounting measure of the plaintiff company’s “book 
value” a reasonably certain way to measure its 
damages.” Moreover, the owner of Signature could not 
recover as a party. 

“Damages for breach of contract may include both 
direct and consequential damages. Direct damages often 
include restoration of ‘the benefit of a plaintiff’s 
bargain.’ Consequential damages, on the other hand, 
compensate the plaintiff for foreseeable losses that were 
caused by the breach but were not a necessary 
consequence of it.” Consequential “damages ‘are not 
recoverable unless the parties contemplated at the time 
they made the contract that such damages would be a 
probable result of the breach.’” 

Because consequential damages must be “‘proved 
with reasonable certainty,’” parties must “provide 
‘objective facts, figures, or data’ to show their lost 
profits and other consequential damages.”  

“Recovery of the lost profits flowing from lost 
business opportunities . . . has long been recognized as a 

valid theory of consequential damages.” But they must 
be proven with “reasonable certainty.” 

“Foreseeability is an independent element of any 
claim for consequential damages. Even if caused by the 
breach, damages are not recoverable if they were not 
within the breaching party’s reasonable contemplation 
at the time of contracting.” To establish foreseeability, 
Signature had to prove that IP contemplated when it 
entered the contract that Signature might collapse if IP 
did not pay. Losing “business opportunities will often 
contribute to a decline in a company’s market value, but 
whether this will be the case—and to what extent—
depends on many factors typically beyond the 
reasonable contemplation of the breaching party. The 
market for ownership of a business is distinct from the 
market the business serves.” Footnote 8: “When one 
party has given notice of the consequences of breach at 
the time of contracting, no further inquiry into the 
foreseeability of those consequences is required.” 

“Market value and book value are not inter-
changeable measures.” Without more, a drop in book 
value “cannot support an award of consequential 
damages for breach of contract.” Footnote 3: “‘Market 
value is the price the property would bring ‘when it is 
offered for sale by one who desires, but is not obligated 
to sell, and is bought by one who is under no necessity 
of buying it.’’ . . . ‘The book value of a company on any 
given date is simply the value of its total assets (TA) less 
the value of its total liabilities (TL), both as reported on 
the balance sheet on that date. In other words, book 
value is the amount of the company’s assets that would 
be left after the company’s creditors are paid off in 
full.’” 

“The law does not charge contracting parties with 
a duty to understand how their actions will affect the 
counterparty’s market valuation.” 

A case can be remanded when “‘competent 
evidence exists to establish some reasonably certain 
amount of lost profits’ other than the amount awarded.” 
“When a lump-sum damages award contains both 
compensable and non-compensable damages, we have 
remanded the entire award for retrial based only on the 
compensable portion.” Here, some of the direct damages 
awarded were “excisable” and had to be reversed be-
cause they violated the contract and are “unrecoverable 
as a matter of law.” 

IP’s claim for indemnification failed because it 
violated TEX. INS. CODE § 151.102. It “forbids certain 
construction contracts from requiring an indemnitor to 
indemnify an indemnitee for ‘a claim caused by 
the . . . fault . . . or the breach of contract of the indem-
nitee.’” 
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The owner of the Signature, who brought a claim, 
“was neither a party to the contract nor in privity with 
one.” And he could not recover as an agent. The 
“‘general rule is that one who contracts as agent cannot 
maintain an action, in his own name and right, upon the 
contract.’ We recognized four narrow exceptions: (1) 
‘where the agent contracts in his own name’; (2) ‘where 
the agent does not disclose his principal’; (3) ‘where the 
agent is authorized to act as owner of the property’ by 
‘the usages of trade’; and (4) ‘where the agent has an 
interest in the subject-matter of the contract.’” Footnote 
14: Unless the relevant facts are in dispute, “the question 
of whether a party has an interest in the subject-matter 
of another party’s contract sufficient to allow him to sue 
on the contract will be a question of law for the court.” 
 
12. Angel v. Tauch, 642 S.W.3d 481 (Tex. 2022) 

 
The Bank, which held a $4.6 million judgment 

against Tauch, offered to settle the judgment for $2 
million. Two days later, the Bank entered an agreement 
to assign the judgment to Angel, another judgment 
creditor of Tauch, with the agreement effective the next 
day. 

The same day the assignment agreement was 
signed, but the day before it was effective, Angel 
informed Tauch of the assignment and demanded the 
payment of the judgment in full. Tauch immediately 
emailed the Bank purportedly accepting its $2 million 
settlement offer. After Tauch asserted to Angel that the 
judgment had been released, Angel sued Tauch for a 
declaratory judgment that no contract settling the 
judgment had been formed because the Bank’s offer had 
been impliedly revoked prior to Tauch’s acceptance. 

Examining the doctrine of implied revocation, the 
Supreme Court agrees that it applies here and holds that 
the offer was revoked before it was accepted. 

Offer and acceptance are essential elements of 
a valid and binding contract. As a matter of 
blackletter law, an offer empowers the offeree 
to seal the bargain by accepting the offer. But 
equally well-established is the rule that 
acceptance is ineffective to form a binding 
contract if the power of acceptance has been 
terminated, such as by the offeror’s revocation 
before acceptance. 

In the 1947 case Antwine v. Reed, the Supreme 
Court adopted the “implied revocation” doctrine, 
whereby an offer is impliedly revoked when the offeree 
obtains knowledge “that the offeror has undertaken 
‘some act inconsistent’ with an outstanding offer[.]” 
There are “two essential components for a valid implied 

revocation: (1) inconsistent action and (2) com-
munication.” The doctrine had never since been invoked 
in the Supreme Court, and so questions remained about 
its application beyond the facts of that case. 

The Supreme Court first rejects Tauch’s argument 
that the doctrine should be limited to offers involving 
the sale of land like the offer in Antwine “because no 
principle or authority supports doing so.” The “necessity 
of a meeting of the minds is integral to the formation of 
any binding contract.” 

The Court also disagrees with Tauch’s argument 
that the assignment was not yet “inconsistent” with the 
offer because it was not yet effective under its terms 
when Tauch accepted the offer. “The question is 
whether the offeror acted inconsistently with the intent 
to honor the outstanding offer.” Here, the assignment 
“reflects the Bank’s intent to do a different deal, with a 
different party, on different terms with respect to the 
same property.” 

The Court finally disagrees with Tauch’s argument 
there was no revocation because the assignment was not 
communicated to him by the Bank. The “Court has not 
previously considered the validity of a revocation where 
the offeree acquired information about the offeror’s 
change of mind through other channels.” After 
considering the rationale of the doctrine, the Court holds 
“that an indirect communication of revocatory action 
may be sufficient to terminate the power of accept-
tance[.]” 

 
13. Pura-Flo Corporation v. Clanton, 635 S.W.3d 637 

(Tex. 2021) 
 
Clanton bought water coolers that provided a 

stream of income from a prior investor with Pura-Flo. 
After the primary term of the contract, Pura-Flo paid 
Clanton for many years, but then determined to 
terminate the contract with him. The Supreme Court 
treated the contract as terminable at will, and, finding 
that no evidence supported the jury’s award of future 
damages, the Court reversed and rendered that part of 
the judgment. “Both the fact and amount of future 
damages lacked reasonable certainty, and there was thus 
no evidence supporting the jury’s award.” 

Future “losses need not be susceptible to exact 
calculation, but the amount ‘must be shown by 
competent evidence with reasonable certainty.’” 
Similarly, the law requires “‘that [a] claim of lost profits 
not be hypothetical or hopeful but substantial in the 
circumstances.’” “‘What constitutes reasonably certain 
evidence of lost profits is a fact intensive deter-
mination.’” Accordingly, “[f]uture-damages awards 



Texas Supreme Court Update                                                                                                                                          Chapter 1 
 

63 
 

must be ascertained using ‘objective facts, figures, or 
data.’” 

Here, there was no evidence “that the contract 
would endure,” since Pura-Flo had stopped paying 
Clanton, and had stated that the contract was treated as 
terminated. A “party may not terminate an indefinite 
contract so long as it continues ‘to hold in [its] 
possession and operate for [its] own use and benefit the 
entire subject-matter of the contract, to the prejudice of 
the other party.’” There was “no reasonable basis exists 
for a juror to believe the contract would have continued 
after trial, and thus, no basis exists for reasonable 
certainty as to either the fact or amount of future 
damages.” 

 
14. BPX Operating Company v. Strickhausen, 629 

S.W.3d 189 (Tex. 2021) 
 
Strickhausen was a lessor of mineral interests; the 

lease prohibited pooling without her “express, written 
consent.” She withheld, but received and cashed royalty 
checks. Lessee claimed in a motion for summary 
judgment that she thereby impliedly ratified the pooling. 
The Supreme Court disagreed. Ratification required “an 
objective intent to do so” as shown by “all the relevant 
circumstances.” Summary judgment for the lessee was 
improper “because the evidence does not ‘conclusively 
establish as a matter of law [Strickhausen’s objective] 
‘intention of giving validity to the earlier act’ of 
pooling.’” 

“‘Ratification is the adoption or confirmation by a 
person with knowledge of all material facts of a prior act 
which did not then legally bind him and which he had 
the right to repudiate.’ It ‘is but an agreement, express 
or implied, by one to be bound by the act of another 
performed for him.’ ‘Ratification extends to the entire 
transaction.’ In other words, a party cannot ‘ratify those 
parts of the transaction which are beneficial and 
disavow those which are detrimental.’ Ratification may 
occur ‘by express act or word,’ or it ‘may be inferred 
from a party’s course of conduct.’” 

“Ratification is often treated as a mixed question of 
law and fact. When the facts are uncontroverted, how-
ever, the court may decide the question of ratification as 
a matter of law.” 

“Whether two parties have formed a contract is, of 
course, a question of the parties’ intent. . . . Likewise, 
whether one party has ratified changes to a contract is 
also a matter of intent. (‘To constitute a ratification, it 
must appear that the acts relied upon were done with a 
full knowledge of all the facts, and with intent to adopt 
the unauthorized act in question.’). . . .” 

“Express ratification—in writing, for example—
typically makes the parties’ intentions clear. . . . A 
party’s subjective state of mind is immaterial to a claim 
of implied ratification.” “Courts instead look to 
objective evidence of intent, such as the party’s 
conduct.” “‘Ratification may be inferred by a party’s 
course of conduct and need not be shown by express 
word or deed.’” Courts must consider “‘the totality of 
the circumstances.’” Parties “seeking to establish 
implied ratification or ratification by conduct must point 
to words or actions that ‘clearly evidenc[e] an intention 
to ratify.’” This is “consistent with the well-established 
standard for proving waiver by conduct. Ratification 
and waiver have been called ‘opposite sides of the same 
coin.’ Both can arise by implication from a party’s 
actions, and both involve ascribing unspoken intent to a 
party and thereby altering his legal rights. It is well-
settled that ‘[w]hile waiver may sometimes be 
established by conduct, that conduct must be 
unequivocally inconsistent with claiming a known 
right.’ . . . [Thus,] it stands to reason that implied 
ratification by conduct should be subject to a similar 
requirement.” “‘Intention to ratify or waive cannot be 
inferred from acts where . . . the party had no 
satisfactory alternative.’” Any “contract provision can 
be waived, including an anti-waiver clause.” 

The “‘liberty to make contracts includes the 
corresponding right to refuse to accept a contract or to 
assume such liability as may be proposed.’” 

Footnote 8: A “‘creditor who accepts and cashes a 
check tendered as full payment of a disputed claim 
cannot vary the legal effect of such acceptance as an 
accord and satisfaction by protesting that he is accepting 
the check as part payment only.’” 

“‘Intention to ratify or waive cannot be inferred 
from acts where . . . the party had no satisfactory alter-
native.’” 

Ratification “can arise from acceptance of 
benefits.” But, here, “Strickhausen bargained to avoid 
pooling without her express written consent, made her 
contemporaneous objection to pooling abundantly clear, 
and has a reasonable explanation for her acceptance of 
royalties that is consistent with her objections to the 
pooling.” Her explanation is that she believed she was 
entitled to royalties regardless of any pooling. 

“‘The modern law rightly construes both acts and 
words as having the meaning which a reasonable person 
present would put upon them in view of the surrounding 
circumstances.’” The “reasonable person” is the 
counterparty, here, the lessee. 

In this case, the provision requiring “express 
written consent” “exists precisely to stave off arguments 
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like implied ratification.” 
Footnote 11: “‘Money is inherently fungible. . . .’” 
 

15. Allstate Insurance Co. v. Irwin, 627 S.W.3d 263 
(Tex. 2021) 
 
Motorist settled with the tortfeasor and then sued 

his carrier under TEX. CIV. PRAC. & REM. CODE, ch. 37 
for a declaration that he was entitled to full benefits 
under the UIM coverage of his policy, and he sought 
attorney’s fees. The trial court declared his right to the 
benefits and awarded attorney’s fees. The Supreme 
Court affirmed. “When such a controversy exists, and a 
declaration of the parties’ rights will terminate the 
controversy between the parties or otherwise serve a 
useful purpose, the remedy [of a declaratory judgment] 
is available to the court. . . . Part of the remedy it affords 
is a discretionary award of reasonable attorney’s fees 
when equitable and just.” 

Though this suit was about the insurance contract, 
it was not a breach of contract. The issues included the 
conditions precedent to the carrier’s duty to pay. “‘A 
condition precedent may be either a condition to the 
formation of a contract or to an obligation to perform an 
existing agreement.’ ‘Conditions precedent to an 
obligation to perform are those acts or events, which 
occur subsequently to the making of a contract, that 
must occur before there is a right to immediate 
performance and before there is a breach of contractual 
duty.’” A declaratory judgment action is the “remedy for 
resolving this contractual dispute.” 

Since this case is not “a disguised breach-of-
contract claim,” fees are available regardless of TEX. 
CIV. PRAC. & REM. CODE, ch. 38; it does not apply. This 
does not violate the “American Rule.” “Because 
Chapter 37 provides for the award of attorney’s fees,” 
the award of fees “is not erroneous.” 

 
16. Concho Resources, Inc. v. Ellison, 627 S.W.3d 226 

(Tex. 2021) 
 
An oil and gas lessee, Samson, identified 

uncertainties regarding the location of the boundary 
between its tract and a neighboring tract, arising from 
the 1927 and 1930 deeds that originally divided the 
tracts. Samson’s landman prepared a boundary 
stipulation, which is signed by the mineral owners of the 
two tracts, then Samson sent the stipulation to the 
neighboring lessee, Ellison, who signed the stipulation, 
accepting it. Two years later, after Ellison died, 
Ellison’s widow sued Samson’s successor, Concho, in a 
trespass to try title action, asserting that, contrary to the 

boundary stipulation, her leases cover the land drilled by 
the Samson parties. Samson asserted that Ellison’s 
husband relinquished any claim to the disputed tract by 
ratifying the boundary stipulation. Ellison argued that 
the stipulation is void because the deeds originally 
defining the boundary between the tracts is 
unambiguous. The trial court granted summary judg-
ment for Samson, but the court of appeals reversed, 
holding that Ellison had superior title because the 
original deed unambiguously conveyed all of the 
disputed tract to Ellison’s predecessor. 

The Supreme Court disagreed, and holds that 
Ellison’s claim is barred by her husband’s ratification of 
the boundary stipulation. “‘Ratification is the adoption 
or confirmation by a person with knowledge of all 
material facts of a prior act which did not then legally 
bind him and which he had the right to repudiate.’” 
“However, under longstanding common law, ‘a ‘void’ 
act’ is “not susceptible of ratification.”” 

“On its face, the boundary stipulation addresses a 
‘question [that] has arisen’” among the owners, which 
they “agreed to resolve . . . in accordance with the 
stipulation.” “We have said that such ‘settlements of 
boundary are common, approved, and encouraged by 
the courts, and ought not to be disturbed,’ regardless of 
whether ‘it was afterwards shown that they had been 
erroneously settled.’” 

The court of appeals held the boundary stipulation 
was void because the deed was unambiguous and there 
was no objective uncertainty as to the boundary to 
resolve. But the Supreme Court agreed with the Samson 
parties that “imposing this ‘objective uncertainty’ 
requirement ‘would scuttle boundary agreements as a 
mechanism to avoid litigation’ because parties will 
never know whether their informal settlement of a 
boundary dispute is effective until it is declared so by a 
court.” While the mineral owners could have resolved 
the matter in court, they chose to resolve it “informally 
by executing he stipulation.” “We see no reason to 
second-guess the owners’ decision to bind themselves 
in that manner without resorting to litigation.” 

Addressing and rejecting several other defenses 
asserted by Ellison, the Court holds that Ellison’s 
husband ratified the stipulation, barring Ellison’s claim 
that her lease covered the disputed tract. 

 
17. Sundown Energy LP v. HJSA No. 3, Ltd. P’ship, 

622 S.W.3d 84 (Tex. 2021) 
 
An oil-and-gas lease provided that it terminates 

after the primary term as to any tract not producing in 
paying quantities “unless Sundown was engaged in a 
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‘continuous drilling operation.’” Paragraph 7(b) of the 
lease required that the “‘first such continuous 
development well shall be spudded-in on or before the 
sixth anniversary of the Effective Date, with no more 
than 120 days to elapse between completion or 
abandonment of operations on one well and 
commencement of drilling operations on the next 
ensuing well.’” Another paragraph, Paragraph 18, 
broadly defines “‘Wherever used in this lease the term 
‘drilling operations’ . . .’” as including not only 
spudding in, but multiple other activities. 

HJSA sued Sundown asserting that the lease 
terminated as to the non-producing tracts because, it 
argued, the “continuous drilling operations” clause 
required Sundown to spud-in a new well every 120 days 
after completion or abandonment of operations on a 
prior well. Sundown argued that it was engaged in other 
operations within the definition of “drilling operations” 
under Paragraph 18. On cross-motions for partial 
summary judgment, the trial court agreed with 
Sundown, but on a permissive interlocutory appeal, the 
court of appeals agreed with HJSA and reversed. 

In a per curiam opinion without oral argument, the 
Supreme Court agreed with Sundown that “the parties 
expressly agreed that Paragraph 18’s definition of 
‘drilling operations’ would apply ‘whenever’ that 
phrase is used in the lease. The lease provides no 
exceptions. As such, the lease plainly requires ‘drilling 
operations’ in Paragraph 7(b) to include all of the 
operations Paragraph 18 delineates, not just spudding-in 
a well.” 

The Court rejected HJSA’s urging to “construe the 
lease ‘from a utilitarian standpoint.’” “The principle of 
freedom of contract requires us to recognize that 
‘sophisticated parties have broad latitude in defining the 
terms of their business relationship,’ and courts are 
obliged to enforce the parties’ bargain according to its 
terms. As we have said time and again, courts may not 
rewrite a contract under the guise of interpretation.” 

 
18. Farmers Group, Inc. v. Geter, 620 S.W.3d 702 

(Tex. 2021) 
 
Carrier refused to renew a certain type of 

homeowner’s policy statewide due to statewide losses 
from mold. Class action in Beaumont asserted that, 
under the policy, carrier was required to renew. Upon 
cross motions for summary judgment, interpreted the 
policy in favor of the class. The Supreme Court ruled 
that the carrier’s interpretation of the relevant policy 
renewal provision was correct, and reversed. 

“The interpretation of an unambiguous contract is 

a question of law for the court. Generally, we ‘give 
terms their plain, ordinary, and generally accepted 
meaning unless the instrument shows that the parties 
used them in a technical or different sense.’ ‘Moreover, 
in cases like this involving a standard form policy 
mandated by a state regulatory agency, we have held for 
more than 100 years that the actual intent of the parties 
is not what counts (as they did not write it), but the 
ordinary, everyday meaning of the words to the general 
public.’” 

“We are guided by the rule of contract inter-
pretation that favors consistent use of a term that is used 
more than once. ‘Words used in one sense in one part of 
a contract are, as a general rule, deemed to have been 
used in the same sense in another part of the instrument, 
where there is nothing in the context to indicate 
otherwise.’ . . . [W]e have recognized a presumption 
that identical words used in different parts of the same 
insurance policy should generally be given the same 
meaning.”  

Plaintiffs’ reading of the policy was “gram-
matically correct.” “While courts will enforce contracts 
according to their plain meaning, we also cannot be 
blind to the commercial realities of the context in which 
the parties were operating. . . . [A contrary reading that 
prohibited a carrier to quit renewing certain policies] 
would undermine TDI’s regulatory authority to react to 
changing circumstances in the insurance industry and 
would bind Farmers to suffer statewide underwriting 
losses in perpetuity.” 

“Although TDI’s understanding of the [policy in 
question] is not controlling, we note that our reading of 
the policy is consistent with TDI’s.” 

Moreover, the Court’s decision is “likewise 
supported by the Attorney General opinion. . . . We treat 
Attorney General opinions as persuasive but not 
controlling.” 

 
19. In re Shelley Luther, 620 S.W.3d 715 (Tex. 2021) 

 
Trial judge held salon owner in contempt for 

violating TRO. The TRO prohibited violations of various 
orders and rules without setting out the details. Salon 
owner sought a habeas corpus. The Supreme Court ruled 
“that the temporary restraining order’s lack of 
specificity regarding the conduct to be restrained 
renders it and the Judgment of Contempt and Order of 
Confinement void.” The TRO “failed to set forth the 
conduct required and the legal basis for its issuance in 
clear, specific, and unambiguous terms.” The TRO here 
used the phrase “and/or.” Footnote 16: The judge 
“created more ambiguity about this by making a 
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handwritten interlineation of ‘/or’ after the ‘and’ in the 
clause ‘in violation of State of Texas, Dallas County, 
and City of Dallas emergency regulations related to the 
[COVID] pandemic.’” The Supreme Court explained: 
“We have discouraged the use of ‘and/or’ because the 
term ‘inherently leads to ambiguity and confusion.’ [] 
‘The symbol ‘/’ (a slash, or virgule), itself ambiguous 
and frowned upon, often indicates alternatives. Many 
style guides translate the phrase ‘A and/or B’ to mean 
‘A or B or both.’’[] The use of ‘and/or’ further obscured 
whether the trial court found Defendants violated 
regulations of only the state, only the county, only the 
city, or some combination of them.” 
 

 Insurance Law, Insurance Contracts, Stowers, 
Subrogation, Indemnity, Bad Faith 
 

1. Elephant Insurance Company, LLC v. Kenyon, 644 
S.W.3d 137 (Tex. 2022) 
 
A driver, Kenyon calls her insurer, Elephant, after 

a single-car accident, and Elephant’s call-center 
employee suggests that Kenyon take pictures. Kenyon’s 
husband arrives at the scene and begins taking pictures 
but is killed when another driver loses control of his car 
and collides with the driver’s car. Kenyon sues Elephant 
for the wrongful death of her husband, alleging Elephant 
was negligent in instructing her to take unnecessary 
photos, increasing the risk of harm to the husband. After 
the trial court grants summary judgment on these claims, 
Kenyon appeals. 

The Supreme Court affirms, holding Elephant 
owed no duty with respect to these claims. The Court 
holds that Elephant’s duty of good faith and fair dealing 
in claims handling does not apply to this claim, that a 
duty should not be recognized under the Phillips factors, 
and that Elephant owed no duty under a negligent-
undertaking theory. 

In “‘the insurance context a special relationship 
arises out of the parties’ unequal bargaining power and 
the nature of insurance contracts which would allow 
unscrupulous insurers to take advantage of their 
insureds’ misfortunes in bargaining for settlement or 
resolution of claims.’” “This is so because ‘[a]n 
insurance company has exclusive control over the 
evaluation, processing and denial of claims.’” 

But the resultant “duty of good faith and fair 
dealing” has been “applied only to issues of timeliness 
and ‘unscrupulous’ conduct in the investigation, 
processing, and payment of claims.” “In short, while an 
insurer owes an insured a duty of good faith and fair 
dealing, that duty is not applicable to the conduct 

alleged here.” 
The Court also examines the foreseeability of the 

harm and other factors, and declines to recognize an 
applicable duty under general negligence law, and 
further holds Kenyon’s negligent-undertaking claim 
fails as a matter of law.  
 
2. Maxim Crane Works, L.P. v. Zurich American 

Insurance Company, 642 S.W.3d 551 (Tex. 2022) 
 
Employee of general contractor was badly injured 

by crane accident. The jury found Berkel, the crane 
operator, 90% at fault, and Maxim, the crane supplier, 
10% at fault. Berkel did not have to pay because it 
participated in the worker’s compensation program set 
up by the general contractor, which therefore covered 
the employee. Maxim settled after the verdict, and then 
sued Zurich, Berkel’s carrier, for indemnity and its 
attorney’s fees. The Texas Anti-Indemnity Act, TEX. 
INS. CODE § 151.102, (TAIA) generally prohibits such 
indemnification; however, there is an “employee 
exception.” The issue in this certified question from the 
Fifth Circuit was whether the term “employee” in the 
TAIA was the same as the Texas Workers’ 
Compensation Act (TWCA). The Supreme Court ruled 
that it was not. “Deeming an injured worker to be a co-
employee with the indemnitor for purposes of the TWCA 
does not make that worker an employee of the 
indemnitor under the plain language of the TAIA. 
Because the Texas Legislature expressly separated these 
two statutory schemes, the TWCA does not affect the 
enforceability of an additional-insured provision under 
the TAIA.” 

For construction cases, the TAIA “generally 
prohibits one party (the indemnitor) from indemnifying 
or insuring another party (the indemnitee) against a 
claim caused by the negligence or other fault of the 
indemnitee or its employees or agents. But an exception 
permits the indemnitor to indemnify or insure the 
indemnitee against a claim for the bodily injury or death 
of the indemnitor’s employee, agent, or subcontractor.” 
See TEX. INS. CODE § 151.103. The statute ordinarily 
“prohibits Entity A from requiring Entity B to 
indemnify Entity A against the consequences of the 
negligence of Entity A, Entity A’s agents, or Entity A’s 
employees. But the provision leaves Entity A free to 
provide voluntarily what it is precluded from requiring 
of Entity B. In other words, section 151.102 does not 
prevent Entity A from providing the same 
indemnification—indemnification against the con-
sequences of the negligence of Entity A, Entity A’s 
agents, or Entity A’s employees—to Entity B.” Footnote 
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4: TEX. INS. CODE § 151.101(5) defines a “construction 
contract.” 

Here, the TAIA did not define employee, so the 
Court used the common meaning of the term. Footnote 
5: BLACK’S LAW DICTIONARY 662 (11th ed. 2019) 
defines ‘employee’ as ‘[s]omeone who works in the 
service of another person (the employer) under an 
express or implied contract of hire, under which the 
employer has the right to control the details of work 
performance.’” 

“Under the TWCA, a ‘general contractor and a 
subcontractor may enter into a written agreement under 
which the general contractor provides workers’ 
compensation insurance coverage to the subcontractor 
and the employees of the subcontractor.” TEX. LAB. 
CODE § 406.123(a). Entering into such an agreement 
“makes the general contractor the employer of the 
subcontractor and the subcontractor’s employees only 
for purposes of the workers’ compensation laws of this 
state.’” See TEX. LAB. CODE § 406.123(e). 

TEX. LAB. CODE § 406.123 “‘offers incentives to 
general contractors to provide workers’ compensation 
coverage broadly to work site employees,’ by deeming 
the general contractors ‘statutory employer[s] of the 
subcontractor’s employees.’ ‘Such an employer is 
immune from claims brought by a subcontractor’s 
employee because the employee’s exclusive remedy is 
his workers’ compensation benefits.’” 

The TWCA contains multiple definitions for an 
“employee,” but in one section it states that its 
modification of “the relationship between a general 
contractor and the employees of a subcontractor [is] 
‘only for purposes of the workers’ compensation laws of 
this state.’ TEX. LAB. CODE § 406.123(e).” Thus, it 
should not be imported into the TAIA.  

Additionally, the term “co-employee” is judicially 
created for labeling.  

The TWCA’s “‘deemed employer/employee re-
lationship extends throughout all tiers of sub-contractors 
when the general contractor has purchased workers’ 
compensation insurance that covers all of the workers 
on the site.’” 

Here, construing the statute as written did not lead 
to absurd results, notwithstanding that Beckel could 
participate in the general contractor’s worksite workers’ 
compensation program, but Maxim could not. 
 
3. Pharr–San Juan–Alamo Independent School 

District v. Texas Political Subdivisions 
Property/Casualty Joint Self Insurance Fund, 642 
S.W.3d 466 (Tex. 2022) 
 
Student who was injured when thrown from a golf 

cart sued school district. School district sought a defense 
and coverage from its insurer. The Supreme Court ruled 
that “the insurer had no duty to defend the insured 
because the term ‘golf cart’ does not refer to a vehicle 
‘designed for travel on public roads’ and thus does not 
refer to a ‘covered auto’” as defined by the policy. 
Additionally, “the insurer has no duty to indemnify the 
insured.” 

The “insured bears the initial burden of proving 
coverage under an insurance policy. . . .” After that, to 
“‘avoid liability, the insurer then has the burden to plead 
and prove that the loss falls within an exclusion to the 
policy’s coverage.’” 

The duty to defend and to indemnify are both 
“creature[s] of contract.” “The duty to de-fend . . . 
requires a liability insurer ‘to defend its insured against 
claims or suits seeking damages covered by the policy.’ 
The duty to indemnify . . . requires the insurer ‘to pay all 
covered claims and judgments against [the] insured.’” A 
“‘plaintiff’s factual allegations that potentially support a 
covered claim [are] all that is needed to invoke the 
insurer’s duty to defend []; whereas, the facts actually 
established in the underlying suit control the duty to 
indemnify.’” A duty to defend may exist when there is 
no duty to indemnify, and vice versa. 

Texas liberally construes the duty to defend, and 
generally has an “eight-corners” rule: “the insurer has a 
duty to defend if the underlying petition alleges facts 
that fall within the scope of the insurance policy’s 
coverage.” There exists an exception that allows “courts 
to consider evidence that the insured colluded with the 
plaintiff in the underlying suit to fraudulently create 
coverage that otherwise would not exist.” Moreover, on 
the same date as this opinion, the Court further adopted 
in Monroe an additional modification to the “eight-
corners” rule: 

“if the underlying petition states a claim that 
could trigger the duty to defend, and the 
application of the eight-corners rule, due to a 
gap in the plaintiff’s pleading, is not 
determinative of whether coverage exists, . . . 
provided the evidence (1) goes solely to an issue 
of coverage and does not overlap with the 
merits of liability, (2) does not contradict facts 
alleged in the pleading, and (3) conclusively 
establishes the coverage fact to be proved.” 

Footnote 4: Monroe differs from the Fifth Circuit’s 
decision in Northfield: “(1) the exception applies only if 
the underlying petition does not ‘contain the facts 
necessary to resolve the question of whether the claim is 
covered,’ rather than ‘if it is initially impossible to 
discern from the pleadings and policy ‘whether 
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coverage is potentially implicated,’’ (2) the exception 
does not require that the extrinsic evidence relate to a 
‘fundamental’ coverage issue, and (3) the extrinsic 
evidence must conclusively establish the coverage fact 
at issue.” 

Here, there was no need to go beyond the “eight-
corners” rule to the Monroe exception to consider 
extrinsic evidence, because there was no “gap” in the 
pleadings. “Mere disagreements about the common, 
ordinary meaning of an undefined term do not create the 
type of ‘gap’ Monroe requires.” The “eight-corners” 
rule revealed there was no coverage for a golf cart. 

The term “golf cart” was not in the policy. The 
Court thus determines “the meaning of an undefined 
term as used in an insurance policy by applying its 
‘ordinary and generally accepted meaning,’ as construed 
‘in context and in light of the rules of grammar and 
common usage.’” “To determine the common, ordinary 
meaning of undefined terms used in contracts, statutes, 
and other legal documents, ‘we typically look first to 
their dictionary definitions and then consider the term’s 
usage in other statutes, court decisions, and similar 
authorities.’” 

Here, the Court examined numerous definitions of 
“golf cart,” as well as other definitions from TEX. 
TRANSP. CODE, ch. 551A of other forms of trans-
portation, like “an ‘electric personal assistive mobility 
device,’ a ‘neighborhood electric vehicle,’ a ‘motor-
assisted scooter,’ a ‘plug-in hybrid motor vehicle,’ an 
‘all-terrain vehicle,’ a ‘sand rail,’ a ‘recreational off-
highway vehicle,’  a ‘utility vehicle,’ and other types of 
‘off-highway vehicles.’” Though other statutes permit 
golf carts to be sometimes driven on public roads, that 
is not their designed purpose. 

“Unlike the duty to defend, which depends on 
pleaded allegations, ‘the facts actually established in the 
underlying suit control the duty to indemnify.’” Here, 
the evidence “conclusively established that the 
vehicle . . . was not ‘designed for travel on public 
roads.’” 
 
4. Monroe Guaranty Insurance Company v. BITCO 

General Insurance Corporation, 640 S.W.3d 195 
(Tex. 2022) 
 
Insured had successive CGL policies. The dispute 

was over which carrier had a duty to defend based upon 
when the underlying damage occurred, and the issue 
was whether, beyond the “eight-corners rule,” stipulated 
extrinsic evidence could be considered. Upon certified 
questions, the Supreme Court articulated the 
circumstances when extrinsic evidence could be 

considered to determine the duty to defend, but, here, 
ruled that the date of the occurrence could not be 
considered because it implicated the underlying liability 
facts. 

“Insurance policies are interpreted under the rules 
of construction that apply to contracts in general. The 
primary goal of contract construction is to effectuate the 
parties’ intent as expressed in the contract.” The eight-
corners rule means that the duty to defend is determined 
solely by the insurance policy and the petition filed 
against the insured. Footnote 2: The duty to indemnify 
is determined differently from the duty to defend. 
“[W]hether a liability insurer owes a duty to indemnify 
its insured is determined based on the facts actually 
established in the underlying suit” 

While normally the eight-corners rule applies, “if 
the underlying petition states a claim that could trigger 
the duty to defend, and the application of the eight-
corners rule, due to a gap in the plaintiff’s pleading, is 
not determinative of coverage, Texas law permits 
consideration of extrinsic  evidence provided the evi-
dence (1) goes solely to an issue of coverage and does 
not overlap with the merits of liability, (2) does not 
contradict facts alleged in the pleading, and (3) 
conclusively establishes the coverage fact to be proved.” 

The underlying case alleged negligence against the 
insured for ongoing damage resulting from drilling 
operations. So, “while there is no categorical prohibition 
against extrinsic evidence of the date of an occurrence, 
the stipulation in this case overlaps with the merits of 
liability and cannot be considered.” “A dispute as to 
when property damage occurs also implicates whether 
property damage occurred on that date. . . .” 

Additionally, while the “coverage fact need not be 
the subject of a stipulation . . . extrinsic evidence may 
not be considered if there would remain a genuine issue 
of material fact as to the coverage fact to be proved.” 

The 2020 decision of Avalos held that “courts may 
consider extrinsic evidence that the insured and a third 
party suing the insured colluded to make false 
representations of fact to secure a defense and create 
coverage where it would not otherwise exist.” 

 
5. Dillon Gage Incorporated of Dallas v. Certain 

Underwriters of Lloyds Subscribing to Policy No. 
EE1701590, ___ S.W.3d ___ (Tex. 2021) 
(12/3/21) 
 
Gold-coin dealer accepted checks for purchases 

from a thief. Once the bank initially honored the checks, 
dealer shipped gold via UPS. Later, thief changed the 
delivery option via UPS. Bank later dishonored the 
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checks. Lloyds denied a claim dealer made under its 
insurance policy; Lloyds asserted that the policy 
excluded losses “consequent upon” transferring gold 
based upon a fraudulent check. The Texas Supreme 
Court answered two certified questions from the Fifth 
Circuit: first, “a loss sustained ‘consequent upon’ an 
event connotes but-for causation under the policy’s 
exclusion,” so here the exclusion applied; and, second, 
UPS’s “alleged negligence was a concurrent cause of the 
loss, dependent upon handing over the property against 
the fraudulent checks.” Since UPS’s alleged negligence 
was not an independent cause under the facts, the 
“concurrent-causation doctrine” precluded coverage. 

“We interpret insurance policies using the rules of 
contract construction. We determine the parties’ intent 
through the terms of the policy, giving words and 
phrases their ordinary meaning, informed by context. If 
the parties offer reasonable but conflicting inter-
pretations, we adopt the construction that favors 
coverage.”  

The Court had to consider various standards of 
causation. “The ordinary meaning of ‘consequent upon’ 
is ‘following as a result or effect.’” “Consequent upon” 
can be characterized as “‘flow from.’” Footnote 13: 
“‘This Court has held that ‘arise out of’ means that there 
is simply a ‘causal connection or relation,’ which is 
interpreted to mean that there is but-for causation, 
though not necessarily direct or proximate causation.’” 

An “event can have more than one cause, even 
under proximate-causation standards.” 

“Texas concurrent-causation doctrine applies when 
covered and excluded events combine to cause an 
insured’s loss. Under that doctrine, if covered and 
uncovered events are inseparable, then causation is 
concurrent, the insurance policy’s exclusion applies, 
and the insurer owes no coverage for the loss. ‘But when 
a covered event and an excluded event ‘each 
independently cause’ the loss, ‘separate and inde-
pendent causation’ exists, ‘and the insurer must provide 
coverage despite the exclusion.’’” In this case, the 
causation was concurrent, not independent. 

 
6. In re USAA General Indemnity Company, 624 

S.W.3d 782 (Tex. 2021) 
 
Upon suing his insurance carrier for UIM benefits, 

motorist served a notice of the deposition of the carrier’s 
corporate representative along with a subpoena duces 
tecum seeking information about the claim and the case 
handling. The Supreme Court allowed the deposition to 
proceed, but granted a partial mandamus regarding 
certain topics in the notice. When the carrier has placed 

at issue the tortfeasor’s liability and the insured’s 
damages, “the discovery rules do not categorically 
prohibit the deposition of the UIM carrier’s corporate 
representative. Although a carrier may establish that 
proportionality concerns foreclose the deposition, UIM 
has failed to do so here. [Further,] . . . the proper subject 
matter of the deposition is limited to the issues in dispute 
and may not intrude into matters that are privileged or 
are beyond the scope of those issues.” Here, “the trial 
court abused its discretion in denying USAA’s motion to 
quash [regarding certain topics] and for protection 
and . . . USAA lacks an adequate appellate remedy.” 

The “insured is entitled to depose the carrier’s 
corporate representative on matters that have bearing on 
the disputed issues in the case,” however, the scope is 
“narrow.” 

Footnote 1: In a UIM case, when extracontractual 
“claims are asserted, they are typically severed and 
abated pending resolution of the contractual claims.” In 
re State Farm Mut. Auto. Ins. Co., ___ S.W.3d ___, ___, 
2021 WL 1045651, at *5–6 (Tex. Mar. 19, 2021) (orig. 
proceeding).  

“UIM coverage allows an insured to recover 
additional amounts when his actual damages exceed the 
limits of an at-fault motorist’s liability insurance. See 
TEX. INS. CODE § 1952.106. . . . [S]uch coverage . . . 
requires the UIM carrier ‘to pay its insured the difference 
between the damages the insured is ‘legally entitled to 
recover’ from an at-fault motorist and the amount 
recovered or recoverable from the motorist’s insurer.’” 
A “carrier’s contractual duty to pay UIM benefits arises 
when ‘the insured obtains a judgment establishing the 
liability and underinsured status of the other motorist. If 
the insured settles with the other motorist, he may 
litigate those issues directly against the UIM carrier. Id. 
(noting that ‘neither a settlement nor an admission of 
liability from the tortfeasor establishes UIM coverage’). 
And where, as here, the UIM carrier stipulates that the 
plaintiff was insured for UIM benefits and the accident 
was a covered occurrence under the policy, the coverage 
trial resembles a ‘typical car wreck’ case involving the 
other motorist’s liability for the underlying car accident 
and the existence and amount of the insured’s damages. 
If the liable motorist’s insurance coverage is insufficient 
to compensate the insured for those damages, the 
contractual duty to pay UIM benefits arises.” 

In a UIM trial, “‘after the jury’s verdict [on liability 
and damages], one or both parties will present evidence 
to the court on UIM coverage limits, liability policy 
limits of the other motorist, and any other payments 
received by the insured for which the UIM carrier is 
entitled to credit.’” 
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Here, under TEX. R. CIV. P. 192.3(a), “relevance 
considerations do not categorically foreclose the 
deposition” of the carrier’s corporate representative. 
“‘Generally speaking, a party to a suit has the right to 
depose the opposing party.’”  

Here, USAA’s claim that its corporate 
representative had a lack of personal knowledge does 
not “equate to a lack of relevant knowledge. . . .” 
Presumably, it has knowledge of the defenses it pleaded, 
even if  “second-hand.” “That information is discoverable 
unless privileged, regardless of its admissibility at trial.” 

An “entitlement to UIM benefits is a prerequisite to 
extracontractual bad-faith claims such as a carrier’s 
‘fail[ure] to attempt in good faith to effectuate a prompt, 
fair, and equitable settlement of . . . a claim with respect 
to which the insurer’s liability has become reasonably 
clear’ or ‘fail[ure] to promptly provide to a policyholder 
a reasonable explanation of the basis in the policy . . . 
for the insurer’s denial of a claim or offer of 
compromise or settlement.’ [In re State Farm Mut. Auto. 
Ins. Co. ] (citing TEX. INS. CODE § 541.060(a)(2)(A), 
TEX. INS. CODE § 541.060(a)(3)). A plaintiff may not 
obtain discovery on an unasserted, abated, or unripe 
bad-faith claim under the guise of investigating a claim 
for benefits.” 

Here, by the defenses it alleged, the carrier “has 
affirmatively placed pertinent issues in dispute.” “If lack 
of personal knowledge were enough to foreclose 
discovery from a party under [TEX. R. CIV. P. 192.4], 
then discovery would never be obtainable from such 
parties.”  

The Court does not determine that “proportionality 
concerns [can never] foreclose a corporate repre-
sentative’s deposition.” It could have disclosed the 
documents or provided information in its possession. 
That, plus the representative’s lack of personal 
knowledge,” may show that a deposition could add 
little. Importantly, “proportionality complaints must be 
supported with evidence, not conclusory allegations.” 

The insured is entitled to discover the carrier’s 
“‘contentions raised by its pleadings and the evidence 
upon which it relies to support them.[]’” 

Here, the insured can discover the facts of the 
carrier’s legal theories and defenses. He cannot 
discovery the aspect of the UIM policy because the 
carrier has conceded its coverage and limits. He cannot 
discover compliance with the policy and conditions 
precedent. Inquiry into offsets for the tortfeasor’s 
settlement is premature. In the context of the offsets, 
“information sought from the [defendant] but contained 
in the plaintiff’s own records is ‘clearly obtainable from 
some other source that is more convenient, less 

burdensome, or less expensive.’” Inquiry “into 
extracontractual matters such as the claims-handling 
process is improper before entitlement to benefits under 
the policy has been established.” Typically, these claims 
are bifurcated. 

Regarding damages, if this inquiries into the denial 
of the claim, “the investigation process, USAA’s work 
product, and USAA’s privileged communications with its 
attorneys, such questions are improper and subject to an 
instruction by counsel not to answer. But because the 
amount of [the insured’s] damages is disputed, the topic 
is not wholly irrelevant or cloaked in privilege. Again, 
to the extent USAA possesses information that is not 
privileged and that bears on the existence and amount of 
those damages, that information is discoverable.” 

 
7. In re Liberty County Mutual Insurance Company, 

624 S.W.3d 796 (Tex. 2021) 
 
This suit was remanded for reconsideration in light 

of the decision of In re USAA General Indemnity 
Company, 624 S.W.3d 782 (Tex. 2021), issued on the 
same date. 

 
8. In re Allstate Fire and Casualty Insurance 

Company, 624 S.W.3d 795 (Tex. 2021) 
 
This suit was remanded for reconsideration in light 

of the decision of In re USAA General Indemnity 
Company, 624 S.W.3d 782 (Tex. 2021), issued on the 
same date. 

 
9. Allstate Insurance Co. v. Irwin, 627 S.W.3d 263 

(Tex. 2021) 
 
Motorist settled with the tortfeasor and then sued 

his carrier under TEX. CIV. PRAC. & REM. CODE, ch. 37 
for a declaration that he was entitled to full benefits 
under the UIM coverage of his policy, and he sought 
attorney’s fees. The trial court declared his right to the 
benefits and awarded attorney’s fees. The Supreme 
Court affirmed. “When such a controversy exists, and a 
declaration of the parties’ rights will terminate the 
controversy between the parties or otherwise serve a 
useful purpose, the remedy [of a declaratory judgment] 
is available to the court. . . . Part of the remedy it affords 
is a discretionary award of reasonable attorney’s fees 
when equitable and just.” 

When the tortfeasor does not carry sufficient 
liability insurance to cover the plaintiff’s damages, UIM 
coverage is “designed to fill the gap between the 
insured’s damages from an accident and the other 
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driver’s ability to pay.” However, according to 
Brainard, “‘the carrier is under no under no contractual 
duty to pay benefits until the insured obtains a judgment 
establishing the liability and underinsured status of the 
other motorist.’” If the plaintiff does not obtain a 
judgment against a tortfeasor, he may sue his UIM 
carrier. A declaratory judgment suit under TEX. CIV. 
PRAC. & REM. CODE §§ 37.001–37.011 “can be used for 
this purpose.” Under Brainard, an insured could not 
recover attorney’s fees under TEX. CIV. PRAC. & REM. 
CODE, ch. 38 because the breach did not occur until after 
the conditions precedent were met, including obtaining 
a judgment. 

Here, the motorist could not sue the carrier for the 
underlying tort, and he claimed he could not sue for 
breach of contract. The Court later stated that the 
motorist “does not have a claim for breach of 
contract. . . .” 

An insurance policy is a contract. Under TEX. CIV. 
PRAC. & REM. CODE § 37.004(b), a contract may be 
construed before or after a breach, and the law 
authorizes “the joinder of claims for breach of contract 
and declaratory relief in the same suit.” But, a party 
cannot use Ch. 37 as a means to obtain attorney’s fees 
not otherwise recoverable. So, a declaratory judgment 
must do more than “‘duplicate the issues’ for which fees 
are unavailable.” 

Courts may declare the rights and legal relations of 
parties, regardless of whether further relief could be 
claimed. TEX. CIV. PRAC. & REM. CODE § 37.004(a). 
The purpose of the act is to afford relief from 
uncertainty, and it should be “liberally construed.” It is 
often “preventative.” A judgment may afford 
declarations that are “negative (non-liability) and 
affirmative (liability).” In a suit regarding insurance 
coverage, the inquiry regarding coverage is the same 
whether “presented by the insured or the carrier.” “A 
declaratory judgment is therefore appropriate when a 
real controversy exists between the parties, and the 
entire controversy may be determined by judicial 
declaration.” 

A declaratory judgment fills “the gap between law 
and equity.” It is useful if it “‘will terminate the 
controversy.’” 

Though this suit was about the insurance contract, 
it was not a breach of contract. The issues included the 
conditions precedent to the carrier’s duty to pay. “‘A 
condition precedent may be either a condition to the 
formation of a contract or to an obligation to perform an 
existing agreement.’ ‘Conditions precedent to an 
obligation to perform are those acts or events, which 
occur subsequently to the making of a contract, that 

must occur before there is a right to immediate 
performance and before there is a breach of contractual 
duty.’” A declaratory judgment action is the “remedy for 
resolving this contractual dispute.” 

In a declaratory judgment action, the court may 
award attorney’s fees that “‘are equitable and just.’” 
TEX. CIV. PRAC. & REM. CODE § 37.009. Because this 
is committed to the trial court’s discretion, it is reviewed 
for abuse of discretion.  

Since this case is not “a disguised breach-of-
contract claim,” fees are available regardless of TEX. 
CIV. PRAC. & REM. CODE, ch. 38; it does not apply. This 
does not violate the “American Rule.” “Texas courts 
have long required parties to bear their own attorney’s 
fees under the American Rule by ‘prohibiting fee 
awards unless specifically provided by contract or 
statute.’ Because Chapter 37 provides for the award of 
attorney’s fees,” the award of fees “is not erroneous.” 

 
10. In re USAA General Indemnity Company, 629 

S.W.3d 878 (Tex. 2021) 
 
Plaintiff sued tortfeasor motorist and UIM carrier. 

Carrier did not consent to be bound by claim against 
motorist, and the UIM case was abated. At trial against 
the tortfeasor, a verdict was rendered in excess of the 
tortfeasor’s policy limits, but allegedly below plaintiff’s 
perceived value of his claim. Then, before judgment, the 
motorist’s carrier paid essentially the value of the 
verdict, and the case against the motorist was dismissed 
by agreement. The UIM carrier then attempted to consent 
to the case against the motorist, and when the trial court 
declined to enter judgment for UIM carrier, it sought 
mandamus. The Supreme Court denied mandamus. 
“The trial court did not abuse its discretion in declining 
to render judgment on the verdict for at least two 
reasons: (1) collateral estoppel does not bind the insured 
to a verdict that was not reduced to judgment; and (2) 
the insurer’s post-dismissal consent to be bound by the 
negligence suit’s outcome does not make the negligence 
verdict enforceable against the insured in the contract 
suit.” Since the verdict was not reduced to judgment, 
neither the UIM carrier nor the tortfeasor could bind the 
insured to it. Thus, the damages to which the insured 
was legally entitled remained to be determined. 

An “insured seeking [UIM] benefits may pursue a 
variety of options: (1) sue the insurer directly to 
establish the motorist’s fault and the insured’s damages 
without suing the motorist; (2) sue the underinsured 
motorist with the insurer’s written consent, making the 
negligence judgment binding against the insurer for 
purposes of the insurer’s liability under the UIM policy; 
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or (3) sue the underinsured motorist without the 
insurer’s written consent and then relitigate the issues of 
liability and damages in a suit for benefits under the UIM 
policy. The consent requirement protects the insurer 
from being bound to a default judgment or an inadequate 
defense by the underinsured motorist. . . .”  

Footnote 1: A “severance is proper to avoid in-
jecting potentially prejudicial issues into the negligence 
suit.” 

“When properly pleaded and proved in a UIM case, 
collateral estoppel prevents an insured from relitigating 
a motorist’s negligence and the insured’s resulting 
damages if a judgment in the insured’s case against the 
motorist has finally determined those issues.” Here, 
there was no judgment. 

“An underinsured motorist is one whose liability 
insurance is insufficient to cover the injured party’s 
actual damages. A UIM insurer has a contractual duty to 
pay its insured the difference between the damages the 
insured is ‘legally entitled to recover’ from an at-fault 
motorist and the amount recovered or recoverable from 
the motorist’s insurer.” 

A UIM “‘insurer is under no contractual duty to pay 
benefits until the insured obtains a judgment 
establishing the liability and underinsured status of the 
other motorist.’ A jury announces its decision with its 
verdict, but the resulting judgment, not the verdict, 
confers enforceable legal rights. . . . Thus, to ensure the 
determination’s finality and provide adequate 
procedural protections for both the insured and the 
insurer, the judgment—not the verdict—establishes the 
amount an insured is ‘legally entitled to recover’ for 
purposes of calculating UIM benefits.” “An insured 
obtains the requisite judgment from either a suit 
between the insured and the motorist to which the 
insurer consented or a suit in which the insured litigates 
the motorist’s negligence directly against the insurer.” 

Here, the carrier desired to bind itself to the 
favorable verdict in the trial against the tortfeasor, but 
the insured was not bound to it. 

In this case, there was no “collusion” between the 
insured and the tortfeasor motorist, similar to Mary 
Carter agreements which violate public policy. 
“Indifference [by the tortfeasor to the UIM trial] is not 
equivalent to collusion.” And, here, nothing prohibited 
the trial court from granting the agreed dismissal. 

 
11. In re Farmers, ___ S.W.3d ___ (Tex. 2021) 

(4/23/21) 
 
In collision case, insured had coverage of $500K; 

following a mediator’s proposal, plaintiff agreed to 

settle for $350K; carrier agreed to pay on $250K, and 
required or invited insured to pay $100K, which she did. 
When insured sued to recover the $100K, carrier filed a 
motion to dismiss under TEX. R. CIV. P. 91a. The 
Supreme Court ruled that “the insured has no Stowers 
claim for negligent failure to settle because there was no 
judgment or settlement in excess of policy limits. But 
the insured can pursue her claim that the insurer 
breached its obligation to indemnify her for amounts she 
was legally responsible to pay under the settlement.” 

“Under the Stowers doctrine, an insurer has a 
common-law duty to settle third-party claims against its 
insureds when it is reasonably prudent to do so. The duty 
arises when (1) the third party’s claim against the 
insured is within the scope of coverage; (2) the 
settlement demand is within policy limits; and (3) the 
terms of the demand are ‘such that an ordinarily prudent 
insurer would accept it, considering the likelihood and 
degree of the insured’s potential exposure to an excess 
judgment.’” 

“When these conditions are met and ‘the insurer’s 
negligent failure to settle results in an excess judgment 
against the insured, the insurer is liable under the 
Stowers doctrine for the entire amount of the judgment, 
including that part exceeding the insured’s policy 
limits.’ We have consistently recognized the 
requirement that an insured be liable in excess of policy 
limits—whether as a result of judgment or settlement—
in order to bring a Stowers claim.” 

The Court refused to extend Stowers to claims that 
are not in excess of policy limits. “In such cases, the 
contract between the insured and insurer sets out the 
carrier’s obligations and protects the insured.” Statutory 
remedies may also protect the insured. Footnote 15: the 
“Legislature has created certain “bad faith” claims by 
statute. One such claim is for an insurer’s failure to 
attempt in good faith to settle when liability has become 
reasonably clear. TEX. INS. CODE 
§ 541.060(a)(2)(A). . . .” 

When a carrier providing primary coverage 
violates its duty, an excess carrier is equitably 
subrogated to the insured’s rights, “permitting that 
carrier to maintain the insured’s cause of action against 
the primary carrier.” 

An ‘“insurance policy is a contract that establishes 
the respective rights and obligations to which an insurer 
and its insured have mutually agreed,’ and we generally 
‘construe a policy using the same rules that govern the 
construction of any other contract.’” 

“The contractual right of an insurer to conduct the 
required defense includes the authority to select an 
attorney and ‘make other decisions that would normally 
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be vested in the insured as the named party in the case.’” 
Thus, “an insured generally cannot second-guess the 
insurer’s decisions.” But, this “is not absolute,” and 
[under Davolos] we have recognized standards for 
determining whether the obligation to defend has been 
breached.” 

Under the policy, the carrier has an “indemnity 
obligation: its contractual promise to pay damages for 
which [insured] becomes legally responsible.” In Texas, 
“an insured can become legally responsible due to a 
settlement,” as well as by a judgment. The Court has 
previously “held that an excess insurer was obligated to 
indemnify an insured for liability established by 
settlement.” Footnote 4: the indemnity duty is 
determined by facts established at trial or potentially by 
discovery. 

Here, the settlement established that insured was 
“legally responsible” for damages from the wreck. 

The carrier did not breach a duty, as insured 
alleged, by failing to accept a settlement offer within 
limits. But, the insured cam assert a claim that the carrier 
breached “its separate promise to pay the damages for 
which this settlement made her legally responsible.” 

This case does not hold that “insureds who settle 
third-party claims unilaterally . . . are entitled to reim-
bursement under their policies.” Footnote 8: 
Reimbursement of the insured “may be required in the 
event of a prior material breach by the insurer, such as a 
wrongful refusal to defend or denial of coverage.” 

“If a policy does not provide coverage for a claim 
made against an insured, the insurer has no duty to 
indemnify regarding that claim.” “If a liability insurer 
disputes whether some claims asserted against its 
insured are covered, it may comply with its policy 
obligations by defending under a reservation of rights, 
and it may settle the entire suit and—with the insured’s 
consent—reserve for separate litigation the question 
whether the insured should reimburse it for part of the 
settlement. [And,] . . . if an insurer agrees to settle some 
claims but refuses to cover others, the insured may join 
with it to settle the entire suit and reserve for separate 
litigation the question whether the insurer should 
reimburse it for the remainder of the settlement.” In a 
coverage suit, “the insured must prove that the refused 
claims were in fact covered.” Plus, a “party seeking 
indemnity must show ‘that the settlement was 
reasonable, prudent, and made in good faith under the 
circumstances.’” That means “‘one that a reasonable 
person who bears the sole financial responsibility for the 
full amount of the potential covered judgment would 
[pay].’” 

Stowers is a tort claim. There is no common law 

duty of good faith and fair dealing regarding denial of 
coverage or refusal to defend. There is “‘only one tort 
duty in this context, that being the duty stated in 
Stowers.’” But see, statutory duties in TEX. INS. CODE 
§ 541.060. Tort liability is necessary for damages in 
excess of the policy limits, but unnecessary “to provide 
the insured a remedy for damages within policy limits,” 
which comes from the insurance policy. Stowers does 
not preclude such a claim. 

 
12. Farmers Group, Inc. v. Geter, 620 S.W.3d 702 

(Tex. 2021) 
 
Carrier refused to renew a certain type of 

homeowner’s policy statewide due to statewide losses 
from mold. Class action in Beaumont asserted that, 
under the policy, carrier was required to renew. In 
addition, attorneys from similar, earlier suit in Austin 
intervened to seek fees for the benefit the class received 
from their work in the Austin suit. Trial court struck the 
intervention, and upon cross motions for summary 
judgment, interpreted the policy in favor of the class. 
The Supreme Court ruled that it was not an abuse of 
discretion to strike the intervention, but that the carrier’s 
interpretation of the relevant policy renewal provision 
was correct, and reversed. 

The policy in question had been approved by the 
Texas Department of Insurance (TDI). “Homeowners 
insurance policies cannot be issued in Texas without TDI 
approval.” TEX. INS. CODE art. 5.35(e). 

To refuse to renew a policy, the carrier must 
“provide[] the insured a written notice no later than 30 
days before the policy expires.” See renumbered TEX. 
INS. CODE § 551.105. That was done here. 

Footnote 4: “In 2003, the Attorney General issued 
an opinion concluding that an insurer does not violate 
Texas law in refusing on a statewide basis to renew 
homeowners insurance policies, so long as it complies 
with the 30-day notice requirement. TEX. ATT’Y GEN. 
OP. No. GA-0045 (2003).” 

This decision turns on contract construction. “The 
interpretation of an unambiguous contract is a question 
of law for the court. Generally, we ‘give terms their 
plain, ordinary, and generally accepted meaning unless 
the instrument shows that the parties used them in a 
technical or different sense.’ ‘Moreover, in cases like 
this involving a standard form policy mandated by a 
state regulatory agency, we have held for more than 100 
years that the actual intent of the parties is not what 
counts (as they did not write it), but the ordinary, 
everyday meaning of the words to the general public.’” 

Two key policy terms were “claims” and “losses.” 
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The Court ruled that they referred to “the individual 
policyholder,” and thus the carrier argument that, while 
it could not cancel and individual policy due to an 
individual claim (according to another provision of the 
policy), it was allowed to cancel an individual policy 
due to statewide losses that made the terms of the policy 
“financially untenable.” 

“We are guided by the rule of contract inter-
pretation that favors consistent use of a term that is used 
more than once. ‘Words used in one sense in one part of 
a contract are, as a general rule, deemed to have been 
used in the same sense in another part of the instrument, 
where there is nothing in the context to indicate 
otherwise.’ . . . [W]e have recognized a presumption 
that identical words used in different parts of the same 
insurance policy should generally be given the same 
meaning.”  

Plaintiffs’ reading of the policy was “gram-
matically correct.” “While courts will enforce contracts 
according to their plain meaning, we also cannot be 
blind to the commercial realities of the context in which 
the parties were operating. . . . [A contrary reading that 
prohibited a carrier to quit renewing certain policies] 
would undermine TDI’s regulatory authority to react to 
changing circumstances in the insurance industry and 
would bind Farmers to suffer statewide underwriting 
losses in perpetuity.” 

“Although TDI’s understanding of the [policy in 
question] is not controlling, we note that our reading of 
the policy is consistent with TDI’s.” 

Moreover, the Court’s decision is “likewise 
supported by the [referenced] Attorney General 
opinion. . . . We treat Attorney General opinions as 
persuasive but not controlling.” 

 
13. In re State Farm, 629 S.W.3d 866 (Tex. 2021) 

 
Two policyholders with UIM claims sued State 

Farm alleging only violations of the Texas Insurance 
Code, and not breach of the insurance contract. State 
Farm asserted that the policyholders were required to 
prove a breach of the policy, and that the claims under 
the Insurance Code should be bifurcated. Unlike the trial 
court, the Supreme Court agreed and granted 
mandamus. A “plaintiff seeking recovery of benefits 
owed under an insurance policy must first establish his 
entitlement to policy benefits as a contractual matter 
before he can recover them as damages for an Insurance 
Code claim.” Further, bifurcation is proper because it 
“tends to preserve judicial resources” and also “because 
evidence of the insurer’s settlement offer may be 
admissible in one phase of the trial but inadmissible in 

the other.” 
Insureds “who bring only Insurance Code claims 

seeking policy benefits as damages must also succeed in 
an initial “car crash” trial in order to lay the predicate 
for their statutory claims.” 

“An insurer violates [TEX. INS. CODE 
§ 541.060(a)(2)(A)] if it ‘fail[s] to attempt in good faith 
to effectuate a prompt, fair, and equitable settlement of 
a claim with respect to which the insurer’s liability has 
become reasonably clear.’ An insurer violates [TEX. 
INS. CODE § 541.060(a)(3)] if it ‘fail[s] to promptly 
provide to a policyholder a reasonable explanation of 
the basis in the policy, in relation to the facts or 
applicable law, for the insurer’s denial of a claim or 
offer of a compromise settlement.’” 

According to Menchaca, there are “two paths an 
insured may take to establish the damages caused by an 
insurer’s violation of the Insurance Code: either the 
insured establishes (1) ‘a right to receive benefits under 
the policy’ or (2) ‘an injury independent of a right to 
benefits.’” Footnote 1: Menchaca provided “five 
interlocking legal principles applicable to insurance 
litigation.” They “are: (1) ‘an insured cannot recover 
policy benefits for an insurer’s statutory violation if the 
insured does not have a right to receive benefits under 
the policy’; (2) ‘an insured who establishes a right to 
receive benefits under an insurance policy can recover 
those benefits as ‘actual damages’ under the statute if 
the insurer’s statutory violation causes the loss of the 
benefits’; (3) ‘an insured can recover benefits as actual 
damages under the Insurance Code even if the insured 
has no right to those benefits under the policy, if the 
insurer’s conduct caused the insured to lose that 
contractual right’; (4) ‘an insurer’s extra-contractual 
liability is ‘distinct’ from its liability for benefits under 
the insurance policy’; and (5) ‘[a]n insured cannot 
recover any damages based on an insurer’s statutory 
violation unless the insured establishes a right to receive 
benefits under the policy or an injury independent of a 
right to receive benefits.’ Under the first path, if an 
insured ‘establishes a right to receive benefits under the 
insurance policy [he] can recover those benefits as 
‘actual damages’ under the [Insurance Code] if the 
insurer’s statutory violation causes the loss of benefits.’ 
And under the second path, ‘if an insurer’s statutory 
violation causes an injury independent of the insured’s 
right to recover policy benefits, the insured may recover 
damages for that injury even if the policy does not 
entitle the insured to receive benefits.’ As Menchaca 
made clear, there is no alternative to these two 
pathways. ‘An insured cannot recover any damages 
based on an insurer’s statutory violation if the insured 
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had no right to receive benefits under the policy and 
sustained no injury independent of a right to benefits.’” 
Menchaca’s line of authority included UIM cases. 

It is possible that when “‘denying [a] claim, the 
insurer may commit some act, so extreme, that would 
cause injury independent of the policy claim.’” 
Accordingly, plaintiffs here “must show their ‘damages 
are truly independent of [their] right to receive policy 
benefits.’” These damages must be different from State 
Farm’s failure to pay the policy benefits. “‘When an 
insured seeks to recover damages that are predicated on, 
flow from, or stem from policy benefits, the general rule 
applies and precludes recovery unless the policy entitles 
the insured to those benefits.’” Here, plaintiffs’ damages 
were not truly independent. Footnote 3: “State Farm’s 
obligations under the Insurance Code are triggered 

as soon as its liability becomes ‘reasonably clear.’ 
See TEX. INS. CODE § 541.060(a)(2)(A).” Yet, 
“Menchaca establishes that the insured does not suffer 
legally cognizable damages owing to the insurer’s 
breach of that duty unless (1) he was actually owed 
benefits under the policy or (2) the refusal to settle 
causes him damages independent of his entitlement to 
policy benefits.” 

Since plaintiffs’ damages here were not truly 
independent, they “must establish their rights to policy 
benefits in order to recover on their Insurance Code 
claims.” 

“In Brainard, we interpreted [‘legally entitled to 
recover’] to mean that an ‘insurer’s contractual 
obligation to pay benefits does not arise until liability 
and damages are determined.’ Thus, in order to establish 
State Farm’s liability to them under their UIM 
policies . . . [plaintiffs] must first obtain determinations 
of the third-party drivers’ liability and the amount of 
damages.” 

Extra-contractual claims must be bifurcated “‘until 
the underinsured motorist breach of contract claim is 
determined.’” 

TEX. R. CIV. P. 174(b) “authorized the trial courts 
to bifurcate the trials of the insureds’ Insurance Code 
claims, as requested by State Farm.” Thus, the trial 
courts could order separate trials. 

“‘When all of the facts and circumstances of the 
case unquestionably require a separate trial to prevent 
manifest injustice, and there is no fact or circumstance 
supporting or tending to support a contrary conclusion, 
and the legal rights of the parties will not be prejudiced 
thereby, there is no room for the exercise of discretion.’” 

“‘When all of the facts and circumstances of the 
case unquestionably require a separate trial to prevent 
manifest injustice, and there is no fact or circumstance 

supporting or tending to support a contrary conclusion, 
and the legal rights of the parties will not be prejudiced 
thereby, there is no room for the exercise of discretion.’” 

“When a bifurcated trial is denied in these 
circumstances, the insurer lacks an adequate appellate 
remedy for the ‘time and money utterly wasted enduring 
eventual reversal of improperly conducted pro-
ceedings.’”  

 
14. Hinojos v. State Farm Lloyds, 619 S.W.3d 651 

(Tex. 2021) 
 
Carrier paid only a small part of policyholder’s 

windstorm damage claim. After policyholder sued, 
carried invoked appraisal, and the award was 
substantially more than carrier had paid. Policyholder 
sued for violation of the prompt payment statute. The 
Supreme Court ruled that “payment of an appraisal 
award does not absolve the insurer of statutory liability 
when an insurer accepts a claim but pays only part of the 
amount it owes within the statutory deadline. Because 
the insurer in this case did not pay the amount that ‘must 
be paid’ on the claim before the statutory deadline, it 
was not entitled to summary judgment.” 

TEX. INS. CODE, ch. 542 “imposes deadlines on 
insurers to pay valid claims. If an insurer fails to comply 
with Chapter 542, then it is liable for statutory interest 
on the amount of the claim and attorney’s fees.” See 
TEX. INS. CODE § 542.057 and TEX. INS. CODE 
§ 542.058; see also TEX. INS. CODE § 642.060. 

The “Legislature instructs that the subchapter’s 
provisions be ‘liberally construed to promote the prompt 
payment of insurance claims.’” 

“When an insurer receives a claim, it has fifteen 
days to acknowledge its receipt, begin an investigation, 
and request from the claimant all ‘items, statements, and 
forms’ that the insurer reasonably believes are necessary 
to evaluate the claim. Within a further fifteen business 
days of receiving the ‘items, statements, and forms,’ the 
insurer must inform the claimant, in writing, whether it 
accepts or rejects the claim. If an insurer accepts the 
claim, in whole or in part, it has five business days to 
pay the insured. To enforce these deadlines, Chapter 542 
provides that a claimant may recover statutory interest 
and attorney’s fees, in addition to the amount of the 
claim, when an insurer violates the statute. . . .” TEX. 
INS. CODE § 542.060(a) “in turn, sets out that interest 
accrues at 18% per year and assesses attorney’s fees 
against a liable insurer. . . .” 

It was agreed that the carrier “accepted” the claim 
and made a partial payment, and that it fully paid the 
claim after the statutory deadline. In Barbara 
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Technologies, the Court “held that the payment of an 
appraisal award does not foreclose prompt payment 
damages when an insurer rejects an insurance claim. An 
appraisal payment, we concluded, ‘is neither an 
acknowledgment of liability nor a determination of 
liability under the policy for purposes of TPPCA damages 
under section 542.060’ and ‘has no bearing on any 
deadlines.’” In Alvarez, the carrier accepted the claim 
and made a small payment. The Court ruled there that 
“the later payment of the appraisal award did not bar 
Chapter 542 liability.” These decisions control this one. 

The issue is not whether the carrier had tendered a 
“reasonable” payment. TEX. INS. CODE § 542.051(2) 
defines a claim to be the amount that “must be paid.” 
Nothing in the statute “discharges prompt payment 
liability based on the partial payment of the amount that 
‘must be paid’ under the policy.” “Claim” means the 
amount ultimately owed, net of partial payments. 
“Claim” does not mean the “amount the insurer agrees 
to pay.” “Chapter 542’s definition of claim, in the 
context of sections 542.058 and 542.060, comprises 
both liability for the loss and the amount owed for that 
loss.” 

An “insurer owes interest on the amount of the 
claim it did not promptly pay when it makes a partial 
payment.” The primary remedy of TEX. INS. CODE, 
ch. 542 is ‘“interest on the amount of the claim’ that was 
not promptly paid.” The statute “does not provide that a 
partial payment of a valid claim discharges liability for 
statutory interest. Accordingly, we hold that an insurer’s 
acceptance and partial payment of the claim within the 
statutory deadline does not preclude liability for interest 
on amounts owed but unpaid when the statutory 
deadline expires.” The “Legislature incentivizes 
insurers to resolve disputes and invoke the appraisal 
process sooner rather than later.” Thus, a delay in 
requesting an appraisal “may cause additional interest to 
accrue.” Footnote 42: The “remedy for insurers’ bad-
faith acts is actual damages, TEX. INS. CODE § 541.151, 
which payment of an appraisal award, however delayed, 
negates. . . . [P]ayment of an appraisal award forecloses 
an insurer’s liability for breach of contract and common-
law and statutory bad faith unless the insured suffered 
an independent injury.” 

Appraisal determines amount of loss, not liability. 
Footnote 45: “‘An appraisal is binding only as to the 
amount of the loss on the claim, not as to liability.’” 

Here, the policyholders must now establish: “(1) 
the amount for which [carrier] is contractually liable 
under the insurance policy; (2) that [carrier] failed to 
comply with statutory deadlines; and (3) statutory 
damages based on the amount contractually owed less 

the amounts paid within the statutory deadline.” 
 

 Suit on an Account  
 
No cases to report 
 

 Secured Transactions 
 
No cases to report 
 

 Equitable Remedies, Defenses, Injunctions 
(Equitable Bill of Review is at IV(N)) 

 
No cases to report 
 

 Wrongful Death and Survival Actions 
 

1. In re CenterPoint Energy Houston Electric, LLC, 
629 S.W.3d 149 (Tex. 2021)  
 
In a wrongful death and survival case filed in 

statutory probate court, the defendant, a utility, files a 
plea to the jurisdiction asserting that the Public Utilities 
Commission has exclusive jurisdiction. After the trial 
court denies the plea, the utility files a petition for 
mandamus. 

The Court first rejects the plaintiffs’ contention that 
the statutory probate court’s has exclusive jurisdiction 
over this case that precludes PUC jurisdiction. While 
several sections of the Estates Code confer exclusive 
jurisdiction on statutory probate courts over certain 
matters related to probate proceedings, TEX. EST. CODE 
§ 32.007 “provides that a probate court has concurrent 
jurisdiction with the district court over certain 
enumerated claims, which include those for survival or 
wrongful death.” 

However, the Court also concludes that the PUC 
does not have exclusive jurisdiction, and so denies the 
petition for mandamus. 
 

 Torts and Causes of Action Generally 
 
1. In re Academy, Ltd., 625 S.W.3d 19 (Tex. 2021)  

 
Following the Sutherland Springs mass shooting, 

plaintiffs sued Academy, where the out-of-state 
assailant purchased the weapon and a large magazine. 
After the trial court denied its motion for summary 
judgment, the Supreme Court granted mandamus and 
dismissed the case. 

Texas law on negligent entrustment includes 
automobiles, but also other types of property, including 
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firearms. Liability “‘for negligently entrusting a vehicle 
to an unlicensed driver is a part of the law of bailments, 
but not of the law of sales or gifts.’” “‘A bailor entrusts, 
for what he entrusts is his. But a vendor does not entrust; 
he sells his chattel.’” Specifically, “‘negligent 
entrustment does not apply to the sale of a chattel.’” The 
Court has not adopted RESTATEMENT (SECOND) OF 
TORTS § 390 cmt. a (AM. LAW INST. 1965), which 
includes sales. The basis of negligent entrustment in 
Texas is that ownership gives the right of control over 
the item’s use, and a sale transfers ownership. Texas law 
confers “no viable cause of action . . . for negligent 
entrustment based on a sale of chattel.”  

 
2. In re Facebook, 625 S.W.3d 80 (Tex. 2021) 

 
Several plaintiffs sue Facebook, alleging that, as 

minors, they were victims of sex trafficking facilitated 
through Facebook’s internet platforms. The plaintiffs 
assert state common-law causes of action for 
negligence, negligent undertaking, gross negligence, 
and products liability, based on Facebook’s alleged 
failure to warn of or prevent sex trafficking on its 
platforms. The plaintiffs also assert a statutory cause of 
action for human trafficking under TEX. CIV. PRAC. & 
REM. CODE § 98.002(a), which “creates a civil cause of 
action against anyone ‘who intentionally or knowingly 
benefits from participating in a venture that traffics 
another person.’” 

Facebook moves under TEX. R. CIV. P. 91a to 
dismiss all claims as pre-empted by section 230 of the 
Communications Decency Act, 47 U.S.C. § 230. 
Section 230 provides that “‘[n]o provider or user of an 
interactive computer service shall be treated as the 
publisher or speaker of any information provided by 
another information content provider,’” and that “‘[n]o 
cause of action may be brought and no liability may be 
imposed under any State or local law that is inconsistent 
with this section.’” Facebook petitions for mandamus 
relief from the trial court’s denial of its motion to 
dismiss. 

“‘Mandamus relief is appropriate’ to correct ‘a 
clear abuse of discretion’ for which a relator ‘has no 
adequate remedy by appeal.’” “Although mandamus 
relief is often unavailable to correct the erroneous denial 
of a motion to dismiss, it may nevertheless be warranted 
if a litigant would suffer ‘impairment or loss’ of 
‘important substantive . . . rights’ while awaiting the 
error’s correction on appeal.” “Among the rights that 
can only be vindicated by dismissal are those conferred 
by ‘federal statutes [that] provid[e] covered defendants 
with immunity from suit.’” 

Just as the Court held the same day with regard to 
the Protection of Lawful Commerce in Arms Act in In 
re Academy, Ltd., 625 S.W.3d 19 (Tex. 2021), a federal 
statute providing that a cause of action “‘may not be 
brought,’” as both the PLCAA and Section 230 provide, 
creates a substantive right to dismissal that is 
enforceable by mandamus. 

In addition to interpreting Section 230, the Court 
must determine whether Texas laws “come into 
collision with” and are preempted by federal law: 

“Should this collision exist,” state law “must 
yield to the law of Congress.” Because “[p]re-
emption . . . shield[s] the system from con-
flicting regulation of conduct,” it is “the 
conduct being regulated, not the formal 
description of governing legal standards, that is 
the proper focus of concern.” Thus, the 
determination of whether state tort suits are 
preempted by federal law depends not merely 
on how the claims are labelled, but also on 
careful consideration of the substance of the 
claims. Simply because a “cause[] of action,” 
under some circumstances, “might escape . . . 
preemption” does not mean that the “par-
ticular . . . claims” of a given plaintiff 
necessarily do. We therefore look beyond a 
cause of action’s name to the underlying 
conduct or duty on which it is based. 

Interpreting Section 230 using the principles of 
statutory construction stated by the U.S. Supreme Court, 
“with which we agree,” the Supreme Court holds that 
Section 230 pre-empts the plaintiffs’ common-law 
claims because they are all premised on steps Facebook 
allegedly failed to take to warn of or prevent the actions 
of sex traffickers on its platforms. “Under the view of 
section 230 adopted in every published decision of 
which we are aware, these claims ‘treat[]’ Facebook ‘as 
the publisher or speaker’ of third-party communication 
and are therefore barred.” 

However, the Supreme Court concludes that 
Section 230 does not bar the statutory human trafficking 
claim under TEX. CIV. PRAC. & REM. CODE § 98.002(a). 
“Read liberally in Plaintiffs’ favor,” their allegations 
“may be taken as alleging affirmative acts by Facebook 
to encourage unlawful conduct on its platforms.” 

“We find it highly unlikely that Congress, by 
prohibiting treatment of internet companies ‘as . . . 
publisher[s],’ sought to immunize those companies 
from all liability for the way they run their platforms, 
even liability for their own knowing or intentional acts 
as opposed to those of their users.” 

Additionally, Congress enacted the “Allow States 
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and Victims to Fight Online Sex Trafficking Act,” 
FOTSA, which provides that “‘n]othing in [section 
230] . . . shall be construed to impair or limit any claim 
in a civil action brought under’” the federal human 
trafficking statute. The U.S. Supreme Court has 
interpreted such “shall not be construed” language to be 
“better read as ‘a clarification of the meaning of [the 
provision] rather than an exception’ to its general 
coverage.” “Following this line of reasoning,” the Texas 
Supreme Court concludes that if “section 230 was 
‘never intended’ to immunize defendants against claims 
brought pursuant to” the federal human trafficking 
statute, “it stands to reason that the provision also never 
afforded immunity from analogous state-law causes of 
action.” 

 
3. In re Oncor Electric Delivery Company LLC, 630 

S.W.3d 40 (Tex. 2021) 
 
“The right to bring a claim that seeks redress for a 

physical injury traces back to the origin of the common 
law.” “Our Texas Constitution enshrines this common 
law right in the open courts provision [TEX. CONST. art. 
I, § 13]: ‘All courts shall be open, and every person for 
an injury done him, in his lands, goods, person or 
reputation, shall have remedy by due course of law.’ The 
Legislature thus must not abrogate a common law right 
‘unless the reason for its action outweighs the litigants’ 
constitutional right of redress.” 

The “Texas Constitution also protects the right to 
have a jury resolve fact questions in actions analogous 
to those tried by jury in 1876. We will not presume that 
the Legislature abrogated this right absent the 
Legislature’s clear repudiation of the common law.” 

“The Legislature does not abrogate the common 
law in silence.” 

Based on these principles and on the text of the 
Utilities Code, the Supreme Court holds that the Public 
Utilities Commission’s exclusive regulatory jurisdiction 
does not extend to a personal injury claim by an 
individual injured by a power line. 

 
4. Montelongo v.  Abrea, 612 S.W.3d 71 (Tex. 2021)  

 
“When evaluating a cause of action, we consider 

not just the facts, but whether those facts establish the 
existence of a legal right or duty and the violation or 
breach of that right or duty.” “Thus, although a ‘cause 
of action’ differs from a ‘claim’ in that it exists even 
before a suit is filed, it is similar to a ‘claim’ in that ‘they 
both refer to a legal right that a party asserts in the suit 
that constitutes the action.’” 

“A new claim that does not involve different 
elements . . . or that is merely a ‘subset’ of previously 
filed claims, does not assert a new legal action.” 
 

 Negligence and Duty 
 

1. Elephant Insurance Company, LLC v. Kenyon, 644 
S.W.3d 137 (Tex. 2022) 
 
A driver, Kenyon calls her insurer, Elephant, after 

a single-car accident, and Elephant’s call-center 
employee suggests that Kenyon take pictures. Kenyon’s 
husband arrives at the scene and begins taking pictures 
but is killed when another driver loses control of his car 
and collides with the driver’s car. Kenyon sues Elephant 
for the wrongful death of her husband, alleging Elephant 
was negligent in instructing her to take unnecessary 
photos, increasing the risk of harm to the husband. After 
the trial court grants summary judgment on these claims, 
Kenyon appeals. 

The Supreme Court affirms, holding Elephant 
owed no duty with respect to these claims. The Court 
holds that Elephant’s duty of good faith and fair dealing 
in claims handling does not apply to this claim, that a 
duty should not be recognized under the Phillips factors, 
and that Elephant owed no duty under a negligent-
undertaking theory. 

“‘The threshold inquiry in a negligence case is 
duty,’” the existence of which “‘is a question of law for 
the court to decide from the facts surrounding the 
occurrence in question.’” “‘When a duty has not 
[already] been recognized in particular circumstances, 
the question is whether one should be.’” “Courts may 
not hold people to very general duties of exercising 
ordinary care in all circumstances,” but rather, “‘Texas 
law requires the court to be more specific, to balance the 
relevant factors in determining the existence, scope, and 
elements of legal duties.’” 

First, the “duty of good faith and fair dealing” has 
been “applied only to issues of timeliness and ‘un-
scrupulous’ conduct in the investigation, processing, 
and payment of claims.” “In short, while an insurer owes 
an insured a duty of good faith and fair dealing, that duty 
is not applicable to the conduct alleged here.” 

Second, the Court examines the “Phillips factors” 
set forth in Greater Houston Transportation Co. v. 
Phillips, 801 S.W.2d 521 (Tex. 1990), which requires 
the Court to “‘weigh[] the risk, foreseeability, and 
likelihood of injury against the social utility of the 
actor’s conduct, the magnitude of the burden of 
guarding against the injury, and the consequences of 
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placing the burden on the defendant.’” “In making this 
assessment, we also consider ‘whether one party would 
generally have superior knowledge of the risk or a right 
to control the actor who caused the harm.’” Also, 
“foreseeability of the risk of harm is the ‘“foremost and 
dominant consideration” in the duty analysis’” and 
requires both foreseeability “of the ‘general danger’” 
and “the specific danger—‘whether the injury to the 
particular plaintiff or one similarly situated could be 
anticipated.’”  

Here, insurers don’t have control over third-party 
motorists and Elephant did not have control over the 
husband, and the “risk of harm to a third party not 
involved in the accident who arrives on scene at some 
later point of time . . . is not reasonably foreseeable.” 
Moreover, any risk of harm that “was foreseeable to 
someone in Elephant’s position” was “equally 
foreseeable—if not more so—to someone in Kenyon’s” 
or her husband’s position, “both of whom were better 
situated to contemporaneously assess their physical 
safety and act accordingly.” “Time and again we have 
declined to impose a duty to warn about open and 
obvious conditions, even when the actor has control 
over the premises or the injured party.” The Court 
accordingly declines “to recognize the duty Kenyon 
proposes.” 

Finally, the Court holds “Kenyon’s negligent-
undertaking theory fails as a matter of law for numerous 
reasons.” “‘The critical inquiry concerning the duty 
element of a negligent-undertaking theory is whether a 
defendant acted in a way that requires the imposition of 
a duty where one otherwise would not exist.’” “In short, 
neither Elephant nor its call-center employee undertook 
necessary protective action, and Kenyon did not 
detrimentally rely on anything Elephant’s employee 
said (or did not say) with regard to ensuring the safety 
or person or property.” 
 
2. In re Eagleridge Operating, LLC, 642 S.W.3d 518 

(Tex. 2022) 
 
Aruba Petroleum was a joint owner of a working 

interest in an oil and gas lease with Eagleridge, and 
Aruba was paid to serve as the operator. Later, Aruba 
sold out and was replaced as an operator. When a 
pipeline exploded, the plaintiffs sued Eagleridge, and it 
tried to designate Aruba as a responsible third party. The 
Supreme Court ruled it could not. In Occidental 
Chemical, the Court “‘reject[ed] the notion that a 
property owner acts as both owner and independent 
contractor when improving its own property’ and held 
that, after the creator of a dangerous premises condition 

has conveyed ownership of real property, the property’s 
new owner ‘ordinarily assumes responsibility for the 
property’s condition with the conveyance.’” A “former 
owner’s responsibility for premises defects [does] not 
survive conveyance of its ownership interest.” 

“When an independent contractor erects a structure 
or creates a condition on behalf of an owner or possessor 
of land, ‘the modern approach is to place [such] 
contractors on the same footing as manufacturers of 
goods and apply the same general principles of 
negligence even after’ the landowner or possessor has 
accepted the contractor’s work.” Texas has renounced 
the ‘“accepted work’ doctrine.’” An “an independent 
contractor or third party who creates a dangerous 
property condition while making improvements “on 
behalf of” property owners may remain responsible 
under ordinary negligence principles for injuries the 
condition causes even after the contractor has completed 
the work and no longer has control over the condition or 
the premises.” Strakos only addresses third parties and 
“‘does not purport to separate a property owner’s 
responsibility for dangerous property conditions from 
the owner’s control over the property.’” 

A property owner’s duty differs from that of an 
independent contractor. “‘Under premises-liability 
principles, a property owner generally owes those 
invited onto the property a duty to make the premises 
safe or to warn of dangerous conditions as reasonably 
prudent under the circumstances,’ but this duty 
‘generally runs with the ownership or control of the 
property and upon a sale ordinarily passes to the new 
owner.’” Footnote 39: “The Restatement recognizes an 
exception that extends the duration of a property seller’s 
responsibility if the seller actively conceals or fails to 
disclose a condition but only if the purchaser does not 
know or have reason to know of the condition or risk 
and, depending on the circumstances, any such liability 
continues only until the purchaser discovers the 
condition or has a reasonable opportunity to discover it 
and take precautions. RESTATEMENT (SECOND) OF 
TORTS § 353.” 

As a property owner, here “Aruba’s right to 
construct the pipeline was independent of, did not arise 
from, and was not extinguished by its agreement to 
serve as operator of record.” Nor was this altered by the 
fact that Aruba was paid. 

 
3. Los Compadres Pescadores, LLC v. Valdez, 622 

S.W.3d 771 (Tex. 2021) 
 
Jobsite electrocution case.  
TEX. HEALTH & SAFETY CODE § 752.003(b) 

“imposed on those ‘responsible for the work’ a duty to 
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ensure the power line was de-energized before the work 
began.” Statutes “may ‘legislatively impose[] a standard 
of conduct.’” 
 

 Fiduciary Duty 
 

1. Transcor Astra Group, S.A. v.  Petrobras America, 
Inc., ___ S.W.3d ___ (Tex. 2022) (4/29/22) 
 
“‘Generally, an arm’s-length transaction is one 

between two unrelated parties with generally equal 
bargaining power, each acting in its own interest.’ As a 
general rule, a transaction between fiduciaries is not an 
arm’s-length transaction but instead requires higher 
fiduciary standards that require full disclosure of all 
material facts.” Footnote 11: “‘Once a fiduciary 
relationship has been established, it is presumed to 
continue until it is repudiated.’ ‘[A] settlement 
agreement and general release cannot shield an officer 
or director who has failed in his fiduciary duty to 
disclose information relevant to a transaction with those 
whose confidence he has abused. . . .’ ‘A former 
director, of course, breaches his fiduciary duty if he 
engages in transactions that had their inception before 
the termination of the fiduciary relationship or were 
founded on information acquired during the fiduciary 
relationship.’” 
 

 Motor Vehicles 
 

1. Havlinka v. HSC Pipeline Partnership, LLC, ___ 
S.W.3d ___ (Tex. 2022) (5/27/22) 
 
Footnote 31: “Common carriers are individuals or 

entities that hold themselves out to the public for hire in 
the business of transporting passengers or goods.” 
 
2. City of San Antonio v. Maspero, 640 S.W.3d 523 (Tex. 

2022) 
 
Under TEX. TRANSP. CODE § 545.401(a), “reckless 

driving consists of driving a vehicle in ‘willful or 
wanton disregard for the safety of persons or 
property.’ . . .  [T]his standard requires ‘conscious 
indifference,’ or ‘subjective awareness of an extreme 
risk.’” 

 
3. Pharr–San Juan–Alamo Independent School 

District v. Texas Political Subdivisions 
Property/Casualty Joint Self Insurance Fund, 642 
S.W.3d 466 (Tex. 2022) 
 
Student who was injured when thrown from a golf 

cart sued school district. School district sought a defense 
and coverage from its insurer. The Supreme Court ruled 
that “the insurer had no duty to defend the insured 
because the term ‘golf cart’ does not refer to a vehicle 
‘designed for travel on public roads’ and thus does not 
refer to a ‘covered auto’” as defined by the policy. 
Additionally, “the insurer has no duty to indemnify the 
insured.” 

The duty to defend and to indemnify are both 
“creature[s] of contract.” “The duty to defend . . . 
requires a liability insurer ‘to defend its insured against 
claims or suits seeking damages covered by the policy.’ 
The duty to indemnify . . . requires the insurer ‘to pay all 
covered claims and judgments against [the] insured.’” A 
“‘plaintiff’s factual allegations that potentially support a 
covered claim [are] all that is needed to invoke the 
insurer’s duty to defend []; whereas, the facts actually 
established in the underlying suit control the duty to 
indemnify.’” A duty to defend may exist when there is 
no duty to indemnify, and vice versa. 

Texas liberally construes the duty to defend, and 
generally has an “eight-corners” rule: “the insurer has a 
duty to defend if the underlying petition alleges facts 
that fall within the scope of the insurance policy’s 
coverage.” There exists an exception that allows “courts 
to consider evidence that the insured colluded with the 
plaintiff in the underlying suit to fraudulently create 
coverage that otherwise would not exist.” Moreover, on 
the same date as this opinion, the Court further adopted 
in Monroe an additional modification to the “eight-
corners” rule: 

“if the underlying petition states a claim that 
could trigger the duty to defend, and the 
application of the eight-corners rule, due to a 
gap in the plaintiff’s pleading, is not 
determinative of whether coverage exists, . . . 
provided the evidence (1) goes solely to an issue 
of coverage and does not overlap with the 
merits of liability, (2) does not contradict facts 
alleged in the pleading, and (3) conclusively 
establishes the coverage fact to be proved.” 

Footnote 4: Monroe differs from the Fifth Circuit’s 
decision in Northfield: “(1) the exception applies only if 
the underlying petition does not ‘contain the facts 
necessary to resolve the question of whether the claim is 
covered,’ rather than ‘if it is initially impossible to 
discern from the pleadings and policy ‘whether 
coverage is potentially implicated,’’ (2) the exception 
does not require that the extrinsic evidence relate to a 
‘fundamental’ coverage issue, and (3) the extrinsic 
evidence must conclusively establish the coverage fact 
at issue.” 
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Here, there was no need to go beyond the “eight-
corners” rule to the Monroe exception to consider 
extrinsic evidence, because there was no “gap” in the 
pleadings. “Mere disagreements about the common, 
ordinary meaning of an undefined term do not create the 
type of ‘gap’ Monroe requires.” The “eight-corners” 
rule revealed there was no coverage for a golf cart. 

The term “golf cart” was not in the policy. The 
Court thus determines “the meaning of an undefined 
term as used in an insurance policy by applying its 
‘ordinary and generally accepted meaning,’ as construed 
‘in context and in light of the rules of grammar and 
common usage.’” “To determine the common, ordinary 
meaning of undefined terms used in contracts, statutes, 
and other legal documents, ‘we typically look first to 
their dictionary definitions and then consider the term’s 
usage in other statutes, court decisions, and similar 
authorities.’” 

Here, the Court examined numerous definitions of 
“golf cart,” as well as other definitions from TEX. 
TRANSP. CODE, ch. 551A of other forms of 
transportation, like “an ‘electric personal assistive 
mobility device,’ a ‘neighborhood electric vehicle,’ a 
‘motor-assisted scooter,’ a ‘plug-in hybrid motor 
vehicle,’ an ‘all-terrain vehicle,’ a ‘sand rail,’ a 
‘recreational off-highway vehicle,’ a ‘utility vehicle,’ 
and other types of ‘off-highway vehicles.’” Though 
other statutes permit golf carts to be sometimes driven 
on public roads, that is not their designed purpose. 

“Unlike the duty to defend, which depends on 
pleaded allegations, ‘the facts actually established in the 
underlying suit control the duty to indemnify.’” Here, 
the evidence “conclusively established that the 
vehicle . . . was not ‘designed for travel on public 
roads.’” 
 
4. In re Texas-New Mexico Power Company, 625 

S.W.3d 42 (Tex. 2021) 
 
Here, the PUC did not have exclusive jurisdiction of 

the case. Plaintiffs’ allegations are “not about TNM’s 
operations and services as a utility.” By analogy, “a 
claim alleging that one of its drivers caused a car 
accident would not involve its rates, operations, or 
services” and, therefore, would not fall within the PUC’s 
exclusive jurisdiction. 

 
5. In re Academy, Ltd., 625 S.W.3d 19 (Tex. 2021)  

 
Following the Sutherland Springs mass shooting, 

plaintiffs sued Academy, where the out-of-state 
assailant purchased the weapon and a large magazine. 

After the trial court denied its motion for summary 
judgment, the Supreme Court granted mandamus and 
dismissed the case. 

Texas law on negligent entrustment includes 
automobiles, but also other types of property, including 
firearms. Liability “‘for negligently entrusting a vehicle 
to an unlicensed driver is a part of the law of bailments, 
but not of the law of sales or gifts.’” “‘A bailor entrusts, 
for what he entrusts is his. But a vendor does not entrust; 
he sells his chattel.’” Specifically, “‘negligent entrust-
ment does not apply to the sale of a chattel.’” The Court 
has not adopted RESTATEMENT (SECOND) OF TORTS 
§ 390 cmt. a (AM. LAW INST. 1965), which includes 
sales. The basis of negligent entrustment in Texas is that 
ownership gives the right of control over the item’s use, 
and a sale transfers ownership. Texas law confers “no 
viable cause of action . . . for negligent entrustment 
based on a sale of chattel.”  

 
6. In re USAA General Indemnity Company, 624 

S.W.3d 782 (Tex. 2021) 
 
Upon suing his insurance carrier for UIM benefits, 

motorist served a notice of the deposition of the carrier’s 
corporate representative along with a subpoena duces 
tecum seeking information about the claim and the case 
handling. The Supreme Court allowed the deposition to 
proceed, but granted a partial mandamus regarding 
certain topics in the notice. When the carrier has placed 
at issue the tortfeasor’s liability and the insured’s 
damages, “the discovery rules do not categorically 
prohibit the deposition of the UIM carrier’s corporate 
representative. Although a carrier may establish that 
proportionality concerns foreclose the deposition, UIM 
has failed to do so here. [Further,] . . . the proper subject 
matter of the deposition is limited to the issues in dispute 
and may not intrude into matters that are privileged or 
are beyond the scope of those issues.” Here, “the trial 
court abused its discretion in denying USAA’s motion to 
quash [regarding certain topics] and for protection 
and . . . USAA lacks an adequate appellate remedy.” 

The “insured is entitled to depose the carrier’s 
corporate representative on matters that have bearing on 
the disputed issues in the case,” however, the scope is 
“narrow.” 

Footnote 1: In a UIM case, when extracontractual 
“claims are asserted, they are typically severed and 
abated pending resolution of the contractual claims.” In 
re State Farm Mut. Auto. Ins. Co., ___ S.W.3d ___, ___, 
2021 WL 1045651, at *5–6 (Tex. Mar. 19, 2021) (orig. 
proceeding).  

“UIM coverage allows an insured to recover 
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additional amounts when his actual damages exceed the 
limits of an at-fault motorist’s liability insurance. See 
TEX. INS. CODE § 1952.106. . . . [S]uch coverage . . . 
requires the UIM carrier ‘to pay its insured the difference 
between the damages the insured is ‘legally entitled to 
recover’ from an at-fault motorist and the amount 
recovered or recoverable from the motorist’s insurer.’” 
A “carrier’s contractual duty to pay UIM benefits arises 
when ‘the insured obtains a judgment establishing the 
liability and underinsured status of the other motorist. If 
the insured settles with the other motorist, he may 
litigate those issues directly against the UIM carrier. Id. 
(noting that ‘neither a settlement nor an admission of 
liability from the tortfeasor establishes UIM coverage’). 
And where, as here, the UIM carrier stipulates that the 
plaintiff was insured for UIM benefits and the accident 
was a covered occurrence under the policy, the coverage 
trial resembles a ‘typical car wreck’ case involving the 
other motorist’s liability for the underlying car accident 
and the existence and amount of the insured’s damages. 
If the liable motorist’s insurance coverage is insufficient 
to compensate the insured for those damages, the 
contractual duty to pay UIM benefits arises.” 

In a UIM trial, “‘after the jury’s verdict [on liability 
and damages], one or both parties will present evidence 
to the court on UIM coverage limits, liability policy 
limits of the other motorist, and any other payments 
received by the insured for which the UIM carrier is 
entitled to credit.’” 

Here, under TEX. R. CIV. P. 192.3(a), “relevance 
considerations do not categorically foreclose the 
deposition” of the carrier’s corporate representative. 
“‘Generally speaking, a party to a suit has the right to 
depose the opposing party.’”  

Here, USAA’s claim that its corporate repre-
sentative had a lack of personal knowledge does not 
“equate to a lack of relevant knowledge. . . .” 
Presumably, it has knowledge of the defenses it pleaded, 
even if “second-hand.” “That information is discoverable 
unless privileged, regardless of its admissibility at trial.” 

An “entitlement to UIM benefits is a prerequisite to 
extracontractual bad-faith claims such as a carrier’s 
‘fail[ure] to attempt in good faith to effectuate a prompt, 
fair, and equitable settlement of . . . a claim with respect 
to which the insurer’s liability has become reasonably 
clear’ or ‘fail[ure] to promptly provide to a policyholder 
a reasonable explanation of the basis in the policy . . . 
for the insurer’s denial of a claim or offer of 
compromise or settlement.’ [In re State Farm Mut. Auto. 
Ins. Co. ] (citing TEX. INS. CODE § 541.060(a)(2)(A), 
TEX. INS. CODE § 541.060 (a)(3)). A plaintiff may not 
obtain discovery on an unasserted, abated, or unripe 

bad-faith claim under the guise of investigating a claim 
for benefits.” 

Here, by the defenses it alleged, the carrier “has 
affirmatively placed pertinent issues in dispute.” “If lack 
of personal knowledge were enough to foreclose 
discovery from a party under [TEX. R. CIV. P. 192.4], 
then discovery would never be obtainable from such 
parties.”  

The Court does not determine that “proportionality 
concerns [can never] foreclose a corporate repress-
entative’s deposition.” It could have disclosed the 
documents or provided information in its possession. 
That, plus the representative’s lack of personal 
knowledge,” may show that a deposition could add 
little. Importantly, “proportionality complaints must be 
supported with evidence, not conclusory allegations.” 

The insured is entitled to discover the carrier’s 
“‘contentions raised by its pleadings and the evidence 
upon which it relies to support them.[]’” 

Here, the insured can discover the facts of the 
carrier’s legal theories and defenses. He cannot 
discovery the aspect of the UIM policy because the 
carrier has conceded its coverage and limits. He cannot 
discover compliance with the policy and conditions 
precedent. Inquiry into offsets for the tortfeasor’s 
settlement is premature. In the context of the offsets, 
“information sought from the [defendant] but contained 
in the plaintiff’s own records is ‘clearly obtainable from 
some other source that is more convenient, less 
burdensome, or less expensive.’” Inquiry “into extra-
contractual matters such as the claims-handling process 
is improper before entitlement to benefits under the 
policy has been established.” Typically, these claims are 
bifurcated. 

Regarding damages, if this inquires into the denial 
of the claim, “the investigation process, USAA’s work 
product, and USAA’s privileged communications with its 
attorneys, such questions are improper and subject to an 
instruction by counsel not to answer. But because the 
amount of [the insured’s] damages is disputed, the topic 
is not wholly irrelevant or cloaked in privilege. Again, 
to the extent USAA possesses information that is not 
privileged and that bears on the existence and amount of 
those damages, that information is discoverable.” 

 
7. In re Liberty County Mutual Insurance Company, 

624 S.W.3d 796 (Tex. 2021) 
 
This suit was remanded for reconsideration in light 

of the decision of In re USAA General Indemnity 
Company, 624 S.W.3d 782 (Tex. 2021), issued on the 
same date. 
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8. In re Allstate Fire and Casualty Insurance 
Company, 624 S.W.3d 795 (Tex. 2021) 
 
This suit was remanded for reconsideration in light 

of the decision of In re USAA General Indemnity 
Company, 624 S.W.3d 782 (Tex. 2021), issued on the 
same date. 

 
9. Allstate Insurance Co. v. Irwin, 627 S.W.3d 263 

(Tex. 2021) 
 
Motorist settled with the tortfeasor and then sued 

his carrier under TEX. CIV. PRAC. & REM. CODE, ch. 37 
for a declaration that he was entitled to full benefits 
under the UIM coverage of his policy, and he sought 
attorney’s fees. The trial court declared his right to the 
benefits and awarded attorney’s fees. The Supreme 
Court affirmed. “When such a controversy exists, and a 
declaration of the parties’ rights will terminate the 
controversy between the parties or otherwise serve a 
useful purpose, the remedy [of a declaratory judgment] 
is available to the court. . . . Part of the remedy it affords 
is a discretionary award of reasonable attorney’s fees 
when equitable and just.” 

When the tortfeasor does not carry sufficient 
liability insurance to cover the plaintiff’s damages, UIM 
coverage is “designed to fill the gap between the 
insured’s damages from an accident and the other 
driver’s ability to pay.” However, according to 
Brainard, “‘the carrier is under no under no contractual 
duty to pay benefits until the insured obtains a judgment 
establishing the liability and underinsured status of the 
other motorist.’” If the plaintiff does not obtain a 
judgment against a tortfeasor, he may sue his UIM 
carrier. A declaratory judgment suit under TEX. CIV. 
PRAC. & REM. CODE §§ 37.001–37.011 “can be used for 
this purpose.” Under Brainard, an insured could not 
recover attorney’s fees under TEX. CIV. PRAC. & REM. 
CODE, ch. 38 because the breach did not occur until after 
the conditions precedent were met, including obtaining 
a judgment. 

Here, the motorist could not sue the carrier for the 
underlying tort, and he claimed he could not sue for 
breach of contract. The Court later stated that the 
motorist “does not have a claim for breach of 
contract. . . .” 

An insurance policy is a contract. Under TEX. CIV. 
PRAC. & REM. CODE § 37.004(b), a contract may be 
construed before or after a breach, and the law 
authorizes “the joinder of claims for breach of contract 
and declaratory relief in the same suit.” But, a party 
cannot use Ch. 37 as a means to obtain attorney’s fees 

not otherwise recoverable. So, a declaratory judgment 
must do more than “‘duplicate the issues’ for which fees 
are unavailable.” 

Courts may declare the rights and legal relations of 
parties, regardless of whether further relief could be 
claimed. TEX. CIV. PRAC. & REM. CODE § 37.004(a). 
The purpose of the act is to afford relief from 
uncertainty, and it should be “liberally construed.” It is 
often “preventative.” A judgment may afford decla-
rations that are “negative (non-liability) and affirmative 
(liability).” In a suit regarding insurance coverage, the 
inquiry regarding coverage is the same whether 
“presented by the insured or the carrier.” “A declaratory 
judgment is therefore appropriate when a real contro-
versy exists between the parties, and the entire contro-
versy may be determined by judicial declaration.” 

A declaratory judgment fills “the gap between law 
and equity.” It is useful if it “‘will terminate the 
controversy.’” 

Though this suit was about the insurance contract, 
it was not a breach of contract. The issues included the 
conditions precedent to the carrier’s duty to pay. “‘A 
condition precedent may be either a condition to the 
formation of a contract or to an obligation to perform an 
existing agreement.’ ‘Conditions precedent to an 
obligation to perform are those acts or events, which 
occur subsequently to the making of a contract, that 
must occur before there is a right to immediate 
performance and before there is a breach of contractual 
duty.’” A declaratory judgment action is the “remedy for 
resolving this contractual dispute.” 

In a declaratory judgment action, the court may 
award attorney’s fees that “‘are equitable and just.’” 
TEX. CIV. PRAC. & REM. CODE § 37.009. Because this 
is committed to the trial court’s discretion, it is reviewed 
for abuse of discretion.  

Since this case is not “a disguised breach-of-
contract claim,” fees are available regardless of TEX. 
CIV. PRAC. & REM. CODE, ch. 38; it does not apply. This 
does not violate the “American Rule.” “Texas courts 
have long required parties to bear their own attorney’s 
fees under the American Rule by ‘prohibiting fee 
awards unless specifically provided by contract or 
statute.’ Because Chapter 37 provides for the award of 
attorney’s fees,” the award of fees “is not erroneous.” 

 
10. In re USAA General Indemnity Company, 629 

S.W.3d 878 (Tex. 2021) 
 
Plaintiff sued tortfeasor motorist and UIM carrier. 

Carrier did not consent to be bound by claim against 
motorist, and the UIM case was abated. At trial against 
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the tortfeasor, a verdict was rendered in excess of the 
tortfeasor’s policy limits, but allegedly below plaintiff’s 
perceived value of his claim. Then, before judgment, the 
motorist’s carrier paid essentially the value of the 
verdict, and the case against the motorist was dismissed 
by agreement. The UIM carrier then attempted to consent 
to the case against the motorist, and when the trial court 
declined to enter judgment for UIM carrier, it sought 
mandamus. The Supreme Court denied mandamus. 
“The trial court did not abuse its discretion in declining 
to render judgment on the verdict for at least two 
reasons: (1) collateral estoppel does not bind the insured 
to a verdict that was not reduced to judgment; and (2) 
the insurer’s post-dismissal consent to be bound by the 
negligence suit’s outcome does not make the negligence 
verdict enforceable against the insured in the contract 
suit.” Since the verdict was not reduced to judgment, 
neither the UIM carrier nor the tortfeasor could bind the 
insured to it. Thus, the damages to which the insured 
was legally entitled remained to be determined. 

An “insured seeking [UIM] benefits may pursue a 
variety of options: (1) sue the insurer directly to 
establish the motorist’s fault and the insured’s damages 
without suing the motorist; (2) sue the underinsured 
motorist with the insurer’s written consent, making the 
negligence judgment binding against the insurer for 
purposes of the insurer’s liability under the UIM policy; 
or (3) sue the underinsured motorist without the 
insurer’s written consent and then relitigate the issues of 
liability and damages in a suit for benefits under the UIM 
policy. The consent requirement protects the insurer 
from being bound to a default judgment or an inadequate 
defense by the underinsured motorist. . . .”  

Footnote 1: A “severance is proper to avoid 
injecting potentially prejudicial issues into the negli-
gence suit.” 

“When properly pleaded and proved in a UIM case, 
collateral estoppel prevents an insured from relitigating 
a motorist’s negligence and the insured’s resulting 
damages if a judgment in the insured’s case against the 
motorist has finally determined those issues.” Here, 
there was no judgment. 

“An underinsured motorist is one whose liability 
insurance is insufficient to cover the injured party’s 
actual damages. A UIM insurer has a contractual duty to 
pay its insured the difference between the damages the 
insured is ‘legally entitled to recover’ from an at-fault 
motorist and the amount recovered or recoverable from 
the motorist’s insurer.” 

A UIM “‘insurer is under no contractual duty to pay 
benefits until the insured obtains a judgment estab-
lishing the liability and underinsured status of the other 
motorist.’ A jury announces its decision with its verdict, 

but the resulting judgment, not the verdict, confers 
enforceable legal rights. . . . Thus, to ensure the 
determination’s finality and provide adequate pro-
cedural protections for both the insured and the insurer, 
the judgment—not the verdict—establishes the amount 
an insured is ‘legally entitled to recover’ for purposes of 
calculating UIM benefits.” “An insured obtains the 
requisite judgment from either a suit between the 
insured and the motorist to which the insurer consented 
or a suit in which the insured litigates the motorist’s 
negligence directly against the insurer.” 

Here, the carrier desired to bind itself to the 
favorable verdict in the trial against the tortfeasor, but 
the insured was not bound to it. 

In this case, there was no “collusion” between the 
insured and the tortfeasor motorist, similar to Mary 
Carter agreements which violate public policy. 
“Indifference [by the tortfeasor to the UIM trial] is not 
equivalent to collusion.” And, here, nothing prohibited 
the trial court from granting the agreed dismissal. 

 
11. In re State Farm, 629 S.W.3d 866 (Tex. 2021) 

 
Two policyholders with UIM claims sued State 

Farm alleging only violations of the Texas Insurance 
Code, and not breach of the insurance contract. State 
Farm asserted that the policyholders were required to 
prove a breach of the policy, and that the claims under 
the Insurance Code should be bifurcated. Unlike the trial 
court, the Supreme Court agreed and granted man-
damus. A “plaintiff seeking recovery of benefits owed 
under an insurance policy must first establish his 
entitlement to policy benefits as a contractual matter 
before he can recover them as damages for an Insurance 
Code claim.” Further, bifurcation is proper because it 
“tends to preserve judicial resources” and also “because 
evidence of the insurer’s settlement offer may be 
admissible in one phase of the trial but inadmissible in 
the other.” 

Insureds “who bring only Insurance Code claims 
seeking policy benefits as damages must also succeed in 
an initial “car crash” trial in order to lay the predicate 
for their statutory claims.” 

“An insurer violates [TEX. INS. CODE 
§ 541.060(a)(2)(A)] if it ‘fail[s] to attempt in good faith 
to effectuate a prompt, fair, and equitable settlement of 
a claim with respect to which the insurer’s liability has 
become reasonably clear.’ An insurer violates [TEX. 
INS. CODE § 541.060(a)(3)] if it ‘fail[s] to promptly 
provide to a policyholder a reasonable explanation of 
the basis in the policy, in relation to the facts or 
applicable law, for the insurer’s denial of a claim or 
offer of a compromise settlement.’” 
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According to Menchaca, there are “two paths an 
insured may take to establish the damages caused by an 
insurer’s violation of the Insurance Code: either the 
insured establishes (1) ‘a right to receive benefits under 
the policy’ or (2) ‘an injury independent of a right to 
benefits.’” Footnote 1: Menchaca provided “five 
interlocking legal principles applicable to insurance 
litigation.” They “are: (1) ‘an insured cannot recover 
policy benefits for an insurer’s statutory violation if the 
insured does not have a right to receive benefits under 
the policy’; (2) ‘an insured who establishes a right to 
receive benefits under an insurance policy can recover 
those benefits as ‘actual damages’ under the statute if 
the insurer’s statutory violation causes the loss of the 
benefits’; (3) ‘an insured can recover benefits as actual 
damages under the Insurance Code even if the insured 
has no right to those benefits under the policy, if the 
insurer’s conduct caused the insured to lose that 
contractual right’; (4) ‘an insurer’s extra-contractual 
liability is ‘distinct’ from its liability for benefits under 
the insurance policy’; and (5) ‘[a]n insured cannot 
recover any damages based on an insurer’s statutory 
violation unless the insured establishes a right to receive 
benefits under the policy or an injury independent of a 
right to receive benefits.’ Under the first path, if an 
insured ‘establishes a right to receive benefits under the 
insurance policy [he] can recover those benefits as 
‘actual damages’ under the [Insurance Code] if the 
insurer’s statutory violation causes the loss of benefits.’ 
And under the second path, ‘if an insurer’s statutory 
violation causes an injury independent of the insured’s 
right to recover policy benefits, the insured may recover 
damages for that injury even if the policy does not 
entitle the insured to receive benefits.’ As Menchaca 
made clear, there is no alternative to these two 
pathways. ‘An insured cannot recover any damages 
based on an insurer’s statutory violation if the insured 
had no right to receive benefits under the policy and 
sustained no injury independent of a right to benefits.’” 
Menchaca’s line of authority included UIM cases. 

It is possible that when “‘denying [a] claim, the 
insurer may commit some act, so extreme, that would 
cause injury independent of the policy claim.’” 
Accordingly, plaintiffs here “must show their ‘damages 
are truly independent of [their] right to receive policy 
benefits.’” These damages must be different from State 
Farm’s failure to pay the policy benefits. “‘When an 
insured seeks to recover damages that are predicated on, 
flow from, or stem from policy benefits, the general rule 
applies and precludes recovery unless the policy entitles 
the insured to those benefits.’” Here, plaintiffs’ damages 
were not truly independent. Footnote 3: “State Farm’s 
obligations under the Insurance Code are triggered as 

soon as its liability becomes ‘reasonably clear.’ See 
TEX. INS. CODE § 541.060(a)(2)(A).” Yet, “Menchaca 
establishes that the insured does not suffer legally 
cognizable damages owing to the insurer’s breach of 
that duty unless (1) he was actually owed benefits under 
the policy or (2) the refusal to settle causes him damages 
independent of his entitlement to policy benefits.” 

Since plaintiffs’ damages here were not truly 
independent, they “must establish their rights to policy 
benefits in order to recover on their Insurance Code 
claims.” 

“In Brainard, we interpreted [‘legally entitled to 
recover’] to mean that an ‘insurer’s contractual 
obligation to pay benefits does not arise until liability 
and damages are determined.’ Thus, in order to establish 
State Farm’s liability to them under their UIM 
policies . . . [plaintiffs] must first obtain determinations 
of the third-party drivers’ liability and the amount of 
damages.” 

Extra-contractual claims must be bifurcated “‘until 
the underinsured motorist breach of contract claim is 
determined.’” 

TEX. R. CIV. P. 174(b) “authorized the trial courts 
to bifurcate the trials of the insureds’ Insurance Code 
claims, as requested by State Farm.” Thus, the trial 
courts could order separate trials. 

“‘When all of the facts and circumstances of the 
case unquestionably require a separate trial to prevent 
manifest injustice, and there is no fact or circumstance 
supporting or tending to support a contrary conclusion, 
and the legal rights of the parties will not be prejudiced 
thereby, there is no room for the exercise of discretion.’” 

“‘When all of the facts and circumstances of the 
case unquestionably require a separate trial to prevent 
manifest injustice, and there is no fact or circumstance 
supporting or tending to support a contrary conclusion, 
and the legal rights of the parties will not be prejudiced 
thereby, there is no room for the exercise of discretion.’” 

“When a bifurcated trial is denied in these 
circumstances, the insurer lacks an adequate appellate 
remedy for the ‘time and money utterly wasted enduring 
eventual reversal of improperly conducted pro-
ceedings.’”  
 

 Premises Liability 
 

1. In re Eagleridge Operating, LLC, 642 S.W.3d 518 
(Tex. 2022) 
 
Aruba Petroleum was a joint owner of a working 

interest in an oil and gas lease with Eagleridge, and 
Aruba was paid to serve as the operator. Later, Aruba 
sold out and was replaced as an operator. When a 



Texas Supreme Court Update                                                                                                                                          Chapter 1 
 

86 
 

pipeline exploded, the plaintiffs sued Eagleridge, and it 
tried to designate Aruba as a responsible third party. The 
Supreme Court ruled it could not. In Occidental 
Chemical, the Court “‘reject[ed] the notion that a 
property owner acts as both owner and independent 
contractor when improving its own property’ and held 
that, after the creator of a dangerous premises condition 
has conveyed ownership of real property, the property’s 
new owner ‘ordinarily assumes responsibility for the 
property’s condition with the conveyance.’” A “former 
owner’s responsibility for premises defects [does] not 
survive conveyance of its ownership interest.” 

The duties of an owner who creates an 
improvement “‘generally run[] with the ownership or 
control of the property,’ passing on to the new owner 
when property is sold.” 

“A ‘responsible third party’ is ‘any person who is 
alleged to have caused or contributed to causing in any 
way the harm for which recovery of damages is sought, 
whether by negligent act or omission, by any defective 
or unreasonably dangerous product, by other conduct or 
activity that violates an applicable legal standard, or by 
any combination of these.’” TEX. CIV. PRAC. & REM. 
CODE § 33.004  “generally permits a tort defendant to 
designate a person as a responsible third party by filing 
a motion ‘on or before the 60th day before the trial 
date.’” While the trial court ordinarily should grant the 
motion, the opponent may object and establish “that (1) 
the defendant did not plead sufficient facts concerning 
the person’s alleged responsibility to satisfy the 
pleading requirements in the rules of civil procedure, 
and (2) after an opportunity to replead, the pleading 
defect persists,” similar to special exceptions. 

“Although trial courts have no discretion to deny a 
timely filed motion to designate absent a pleading defect 
and an opportunity to cure, the trial court must strike the 
designation if, after an adequate time for discovery, (1) 
a party asserts that no evidence supports the designated 
person’s responsibility for the claimant’s injury or 
damage, and (2) the defendant fails to ‘produce[] 
sufficient evidence to raise a genuine issue of fact.’” The 
standard of review is similar to “a no-evidence summary 
judgment.” 

A “mandamus is warranted only when ‘the trial 
court clearly abused its discretion and the relator has no 
adequate appellate remedy.’” This is “satisfied when a 
trial court erroneously denies a party’s timely filed 
motion to designate a responsible third party.” Here, the 
“the trial court did not abuse its discretion in striking 
Aruba’s designation.” 

As a property owner, here “Aruba’s right to 
construct the pipeline was independent of, did not arise 

from, and was not extinguished by its agreement to 
serve as operator of record.” 

 
2. SandRidge Energy, Inc. v. Barfield, 642 S.W.3d 

560 (Tex. 2022) 
 
Barfield, an employee of a contractor of Sandridge, 

was injured by an energized powerline near where he 
was working with other lines. The Supreme Court ruled 
that TEX. CIV. PRAC. & REM., ch. 95 incorporated the 
common law understanding of an adequate warning, and 
ruled that “a landowner does not fail to adequately warn 
a plaintiff under Chapter 95 when the dangerous 
condition is demonstrably open and obvious.” 
Moreover, the Court did not reach the “necessary use” 
doctrine because Barfield did not prove that SandRidge 
anticipated that Barfield could not “take measures to 
avoid the risk.” 

“A landowner generally owes a duty to warn 
business invitees of a dangerous condition on the 
premises when the owner knows or should know the 
condition exists. [But, a] dangerous condition that is 
undisputedly open and obvious . . .  raises no obligation 
to warn as a matter of law [because] . . . an invitee 
exercising ordinary care would have ‘knowledge and 
full appreciation of the nature and extent of danger.’” 

Chapter 95 limits the landowner’s duty. It applies 
to a personal injury case “when brought by a contractor 
or its employee against a premises owner, if the claim 
‘arises from the condition or use of an improvement to 
real property where the contractor . . . constructs, repairs, 
renovates, or modifies the improvement.’ Under 
Chapter 95, a property owner is not liable unless (1) ‘the 
property owner exercises or retains some control over 
the manner in which the work is performed’ and (2) the 
owner ‘had actual knowledge of the danger or condition 
resulting in the personal injury . . . and failed to ade-
quately warn’ of it.” 

“The Legislature does not define or explain what 
makes a warning ‘adequate’ under Chapter 95, but 
neither does it act in a vacuum. Absent a textual 
contradiction, we may conclude that the Legislature 
uses terms that have a developed meaning at common 
law ‘for the purpose of conveying a meaning consistent 
with that which we historically afforded to it.’” The 
phrase “adequately warn” in Chapter 95 thus incur-
porates the same usage it has in the common law. 

“At common law, a landowner must ‘give such 
warning that the [invitee] may decide intelligently 
whether or not to accept the invitation, or may protect 
himself against the danger if he does accept it.’ Such a 
warning neutralizes the condition ‘because the law 
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presumes that invitees will take reasonable measures to 
protect themselves against known risks, which may 
include a decision not to accept the invitation to enter 
onto the landowner’s premises.’” If the invitee is aware 
of such risks, then the landowner “has no duty to warn” 
because “a warning would not improve upon an 
invitee’s knowledge of the danger. . . .” This principle 
also applies in Chapter 95 cases. The earlier case of 
Parker v. Highland Park had “eliminated the plaintiff’s 
affirmative burden to disprove that a condition was open 
and obvious, such that it became a defense to 
liability. . . .” 

“The necessary-use exception ‘recognizes a 
landowner’s duty to make its premises safe when, 
despite [the invitee’s] awareness of the risks, it is 
necessary that the invitee use the dangerous premises 
and the landowner should have anticipated that the 
invitee is unable to take measures to avoid the risk.’ The 
necessary-use exception holds, in effect, that in some 
unreasonably dangerous situations, no warning can be 
adequate.” It was “outlined in Parker.” 

Here, the Court did “not resolve whether the 
necessary-use exception applies to contractors—either 
at common law or under Chapter 95—because the 
exception is not met here” since Barfield did not show 
that he was ‘unable to take measures to avoid the risk.’” 

 
3. Energen Resources Corporation v. Wallace, 642 

S.W.3d 502 (Tex. 2022) 
 
Plaintiff was injured when gas that seeped into a 

water well being drilled exploded; gas allegedly 
migrated from oil well being drilled 500 feet away. The 
Supreme Court ruled that, under TEX. CIV. PRAC. & 
REM. CODE, ch. 95, “a negligence claim can arise from 
the condition or use of an improvement even when 
negligence elsewhere is alleged to have contributed to 
the plaintiffs’ injuries.” Here, it did, and Chapter 95 
barred the claim since the landowner did not control the 
work. 

TEX. CIV. PRAC. & REM. CODE, ch. 95 “limits a 
property owner’s liability when an independent 
contractor or its employee, hired to ‘construc[t], 
repai[r], renovat[e], or modif[y]’ an improvement to the 
owner’s property, brings a ‘claim for damages caused 
by negligence’ that ‘arises from the condition or use’ of 
that improvement. TEX. CIV. PRAC. & REM. CODE 
§ 95.001(1), 95.002(2).” In this case, the Court ruled 
that “negligence that was a cause of the plaintiffs’ 
damages must involve the condition or use of the 
improvement on which they were working,” even 
though the negligence occurred at the oil well. TEX. CIV. 

PRAC. & REM. CODE, ch. 95 “applies to a claim  
(1) for damages caused by negligence resulting 
in personal injury, death, or property damage, 
(2) asserted against a person or entity that owns 
real property primarily used for commercial or 
business purposes . . . , (3) asserted by an owner, 
contractor, or subcontractor or an employee of 
a contractor or subcontractor, and (4) ‘that 
arises from the condition or use of an 
improvement to real property where the 
contractor or subcontractor constructs, repairs, 
renovates, or modifies the improvement.’” 

Footnote 3: The “parties do not dispute that 
Energen is a ‘property owner’ for purposes of Chapter 
95, see TEX. CIV. PRAC. & REM. CODE § 95.001(3). . . .” 

“When Chapter 95 applies, a plaintiff’s ‘sole means 
of recovery’ is [TEX. CIV. PRAC. & REM. CODE 
§ 95.003], and the plaintiff has the burden of proving 
both prongs of that section at trial. The plaintiff must 
demonstrate that the property owner (1) ‘exercise[d] or 
retain[ed] some control over the manner in which the 
work [was] performed’ and (2) ‘had actual knowledge 
of the danger or condition resulting in the . . . personal 
injury . . . or property damage and failed to adequately 
warn.’” 

The “negligence regarding ‘the condition or use’ of 
the improvement on which plaintiffs were working must 
be a cause of their damages.” The statutory phrase 
“‘arises from’ means ‘caused by.’” The statute applies 
“only when the sequence of negligence causing 
damages . . . ‘arises from the condition or use’ of the im-
provement on which the plaintiffs were working.” 

Moreover, the statute “applies to ‘all negligence 
claims that arise from either a premises defect or the 
negligent activity of a property owner or its employees.’ 
It is not enough for a plaintiff’s damages to arise from 
the condition or use of an improvement if such condition 
or use does not involve the essential element of 
negligence. There must also be a causal connection 
between the plaintiff’s damages and negligence re-
garding the condition or use of the improvement on 
which the plaintiff was working.” The “causal con-
nection between negligence involving the improvement 
and the plaintiff’s damages . . .  need not be the ‘only 
cause’ of the damages.” 

The statute “does not create a new cause of action; 
rather, it limits liability for common-law negligence 
claims when it applies.” 

“Premises liability is a ‘species of negligence’ that 
‘encompasses a nonfeasance theory based on the 
owner’s failure to take measures to make the property 
safe.’” 
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“Under the common law, ‘[t]he general rule is that 
an owner or occupier does not have a duty to see that an 
independent contractor performs work in a safe 
manner.’ Thus, the owner generally is not liable for 
dangerous conditions or activities ‘arising out of the 
independent contractor’s work.’ But if the owner retains 
or exercises ‘supervisory control . . . relate[d] to the 
condition or activity that caused the injury,’ it ‘can be 
liable for negligence in exercising or failing to exercise 
control over the part of the independent contractor’s 
work that created the dangerous condition’ or 
constituted the negligent activity.’” Footnote 6: 
“Chapter 95 preserves this common-law control 
requirement, but it narrows liability by adding a further 
requirement: that the owner ‘had actual knowledge of 
the danger or condition . . . and failed to adequately 
warn.’ TEX. CIV. PRAC. & REM. CODE § 95.003(2) .” 

“A ‘condition’ is ‘an intentional or an inadvertent 
state of being.’ And something is a condition of an 
improvement if it ‘affect[s] the ‘state of being’ of’ that 
improvement.” 

For the Texas Tort Claims Act, TEX. CIV. PRAC. & 
REM. CODE, ch. 101, “a claim for a ‘condition’ of 
tangible personal property ‘must [contain] an allegation 
of ‘defective or inadequate property.’’” The Court has 
used decisions under that statute to inform decisions 
under TEX. CIV. PRAC. & REM. CODE, ch. 95. 

TEX. CIV. PRAC. & REM. CODE, ch. 95 
“distinguishes between claims for negligent activities 
and those for premises defects. . . .” 

Footnote 7: “For a negligent-hiring claim, [TEX. 
CIV. PRAC. & REM. CODE, ch. 95] does not require that 
‘the property owner’s negligence involve the use of the 
improvement.’” 

Here, because defendant “filed a traditional motion 
for summary judgment on the first prong of [TEX. CIV. 
PRAC. & REM. CODE § 95.003] it had the burden to 
establish conclusively that it neither exercised nor 
retained control over plaintiffs’ work.” 

Footnote 9: “For summary judgment purposes, 
[defendant] can rely on plaintiffs’ allegations to 
demonstrate the applicability of” TEX. CIV. PRAC. & 
REM. CODE, ch. 95. Footnote 10: A “plaintiff’s 
allegations will be dispositive in determining whether 
Chapter 95 applies. Rather, a defendant moving for 
summary judgment that Chapter 95 applies may offer 
evidence proving that the plaintiff’s claim arises from 
negligence regarding the condition or use of the 
improvement on which the plaintiff was working.” 

“To establish ‘control’ under [TEX. CIV. PRAC. & 
REM. CODE § 95.003(1)], evidence of a property 
owner’s ‘right to order the work to start or stop or to 

inspect progress or receive reports’ is insufficient. 
Control may be shown with evidence that (1) a contract 
assigned control to the property owner or (2) the 
property owner ‘actually exercised control’ over the 
manner in which the work was performed. This control 
must extend to ‘the means, methods, or details of the 
independent contractor’s work . . . such that the 
[independent] contractor is not entirely free to do the 
work in his own way.’” “[M]erely ‘mak[ing] 
suggestions or recommendations which need not 
necessarily be followed, or . . . prescrib[ing] alterations 
and deviations,’ does not establish control. Nor does 
‘direct[ing] when and where the work [will be] done.’” 

In this case, plaintiff had a burden to raise a fact 
issue on control in response to defendant’s motion for 
summary judgment. 
 
4. Catholic Diocese of El Paso v. Porter, 622 S.W.3d 

824 (Tex. 2021) 
 
Volunteers of a charity that bought a booth at a 

festival sponsored by the Catholic Diocese were injured 
in a fire apparently caused by a propane tank. The 
Supreme Court ruled that they were licensees, and the 
Court rendered judgment that they take nothing. 

“In a premises-liability action, the duty an owner 
or occupier of property owes someone on the property 
depends on that person’s status. The duty owed an 
invitee is ‘to exercise reasonable care to protect against 
danger from a condition on the land that creates an 
unreasonable risk of harm of which the owner or 
occupier knew or by the exercise of reasonable care 
would discover.’ A lesser duty is owed a licensee: to 
‘use ordinary care either to warn a licensee of, or to 
make reasonably safe, a dangerous condition of which 
the owner is aware and the licensee is not.’ Generally, a 
premises-liability plaintiff’s status is a question of law, 
though it can be a question for the jury when facts 
relevant to the legal standard are in dispute.” Footnote 
15: “A landowner also may not ‘injure a licensee by 
willful, wanton or grossly negligent conduct.’” 

“‘An invitee is one who enters the property of 
another with the owner’s knowledge and for the mutual 
benefit of both.’ In contrast, a licensee ‘is a person who 
goes on the premises of another merely by permission, 
express or implied, and not by any express or implied 
invitation.’ . . .  [The] requisite ‘mutual benefit’ to an 
invitee and an owner or occupier of property is a shared 
business or economic interest.” The “‘e general test is 
whether the injured person, at the time of the injury, had 
present business relations with the owner . . . which 
would render his presence of mutual aid to both, or 
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whether his presence on the premises was for his own 
convenience, or on business with others than the 
owner.” “To be an invitee, . . . ‘the ‘business’ on which 
the visitor comes must be one of at least potential 
pecuniary profit’ to the owner or occupier.” Footnote 
31: The Court has “not adopted the [RESTATEMENT 
(SECOND) OF TORTS’] ‘public invitee’ doctrine.” 

A person may be an invitee to part of the premises 
and not as to others. Here, a volunteer in a booth that 
was off-limits to the public, plaintiffs were “licensees as 
a matter of law.” Their purpose on the premises 
benefited the renter of the booth, not the property owner. 

“The law requires landowners to inspect their 
premises and make them safe when someone visits for a 
commercial purpose. . . .” 

Here, there was no evidence the church actually 
knew of danger of a propane fire, and proof of the 
landowner’s actual knowledge is a necessary part of a 
licensee’s burden. Control “alone is no evidence that the 
Church knew that fire posed any danger.” Since the 
evidence did not “conclusively establish” the church’s 
knowledge, that verdict for the church could not be 
rejected. 

 
5. Los Compadres Pescadores, LLC v. Valdez, 622 

S.W.3d 771 (Tex. 2021) 
 
When developing property for condos, landowner, 

acting as its own general contractor through project 
supervisor who was an employee or agent, instructed 
subcontractor to drill piers near power lines. Landowner 
failed to assure that lines were de-energized. Affirming 
a jury verdict for injured employees of subcontractor, 
the Supreme Court ruled that landowner was liable 
under respondent superior for negligence of its 
supervisor, that TEX. CIV. PRAC. & REM. CODE, ch. 95 
applied, but that plaintiff demonstrated its actual 
knowledge. The location of the power lines was open 
and obvious, but the fact that they were energized was 
not. 

The Court ruled that the evidence conclusively 
established that the supervisor was its agent. 

The basic premises liability findings are that the 
landowner “‘knew or reasonably should have known’ 
about an unreasonably dangerous condition yet failed to 
adequately warn [plaintiffs] of the condition or make the 
condition reasonably safe.” Premises liability 
encompasses “nonfeasance.” 

Yet, TEX. CIV. PRAC. & REM. CODE, ch. 95 
“applies to a claim . . . (1) for damages caused by 
negligence resulting in personal injury . . . , (2) asserted 
against a person . . . that owns real property primarily 

used for commercial or business purposes (a property 
owner), (3) asserted by an owner, contractor, or 
subcontractor or an employee of a contractor or 
subcontractor, and (4) ‘that arises from the condition or 
use of an improvement to real property where the 
contractor or subcontractor constructs, repairs, reno-
vates, or modifies the improvement.’” Here, the dispute 
was about item (4), viz., whether the injuries arose from 
the condition or use. 

Under Ineos, the injury must come from the “same 
improvement.” Footnote 8: when there is negligent 
hiring or entrustment in addition to the negligent act, 
under Endeavor “only one of the two negligent acts 
must involve the use or condition of the improvement 
from which the claim arises.” 

Moreover, “the statute’s fourth requirement is [not] 
satisfied whenever the 

injury arises from a dangerous condition of the 
claimant’s “‘workplace,’” because it “may include 
several different improvements. . . .” By “its express 
terms, chapter 95 applies only when the workplace is 
made unsafe by the condition (or use) ‘of an 
improvement to real property where the contractor or 
subcontractor constructs, repairs, renovates, or modifies 
the improvement.’” Thus, it is not enough that the 
condition existed on the premises; rather the danger 
must come from the improvement. The issue is not 
whether the line was a dangerous condition of the 
premises; it is whether it is as dangerous condition of the 
“improvement” upon which plaintiffs were working. 

“An improvement is any addition to real property, 
other than fixtures, that can be removed without causing 
injury to the real property.” The characterization of an 
improvement is difficult when suits allege a failure to 
maintain a safe “‘workplace.’” Although a “‘covered 
skylight opening was not the object of [a plaintiff’s] 
work, it was an unsafe part of his workplace and his 
injury arose from the failure to provide him a safe 
workplace.’” 

A ‘“condition’ [is] ‘an intentional or an inadvertent 
state of being.’” Items “laying on or hanging over real 
property can create or constitute a condition of the 
premises.” 

The power lines had to affect the “‘state of being’ 
of the pilings.” That depended upon the proximity. “If a 
dangerous condition, by reason of its proximity to an 
improvement, creates a probability of harm to one who 
‘constructs, repairs, renovates, or modifies’ the 
improvement in an ordinary manner, it constitutes a 
condition of the improvement itself. TEX. CIV. PRAC. & 
REM. CODE § 95.002(2).” Here, it did. Footnote 11: 
power line close to oil well was a “‘dangerous 
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condition.’”  
Accordingly, to recover, plaintiffs must satisfy 

TEX. CIV. PRAC. & REM. CODE § 95.003(2), requiring 
actual knowledge. In this case, the evidence 
conclusively established “actual knowledge.” 

“‘Actual knowledge requires knowledge that the 
dangerous condition existed at the time of the accident, 
as opposed to constructive knowledge[,] which can be 
established by facts or inferences that a dangerous 
condition could develop over time.’ To conclusively 
establish actual knowledge, ‘the evidence must leave 
‘no room for ordinary minds to differ as to the 
conclusion to be drawn from it.’’” The supervisor’s 
knowledge was imputed to the defendant. 

TEX. CIV. PRAC. & REM. CODE § 95.003 also 
required plaintiffs to prove that defendant “exercised 
‘some control over the manner in which’ [the 
subcontractor] performed the work, ‘other than the right 
to order the work to start or stop or to inspect progress 
or receive reports.’” That was conclusively established 
here. 

“A danger is open and obvious when the evidence 
conclusively establishes that an invitee would have 
‘knowledge and full appreciation of the nature and 
extent of danger,’ such that ‘knowledge and appre-
ciation of the danger are considered as proved as a 
matter of law.’ When the danger is open and obvious, 
the property owner generally has no obligation to warn 
of the danger or make the premises safe, as a matter of 
law.” 

“Whether a danger is open and obvious is a 
question of law determined under an objective test. The 
question is whether the danger is ‘so open and obvious 
that as a matter of law [the plaintiff] will be charged with 
knowledge and appreciation thereof.’ Under the 
objective standard, the question is not what the plaintiff 
subjectively or actually knew but what a reasonably 
prudent person would have known under similar 
circumstances. To properly apply an objective test, we 
must consider the ‘totality of’ the ‘particular’ circum-
stances the plaintiff faced.” Footnote 12: the one hiring 
“‘an independent contractor generally expects the 
contractor to take into account any open and obvious 
premises defects in deciding how the work should be 
done, what equipment to use in doing it, and whether its 
workers need any warnings.’” 

Here, the presence of the power line was open an 
obvious, but not that it was energized. 

Regarding powerlines, TEX. HEALTH & SAFETY 
CODE § 752.008 provides that if the statute is violated 
and someone is injured, the violator owes to the owner 
of the line all damages it incurs. To “be sure, ‘there is 

inherent danger in working around live wires,’ and those 
engaged to perform such work should be expected to 
‘realize the danger of accidental contact with the 
charged line’ or ‘to take reasonable measures to protect 
themselves.’” But, TEX. HEALTH & SAFETY CODE 
§ 752.003(b) “imposed on those ‘responsible for the 
work’ a duty to ensure the power line was de-energized 
before the work began.” Statutes “may ‘legislatively 
impose[] a standard of conduct.’”  

Here, plaintiffs “could reasonably assume that 
whoever was responsible for the work had fulfilled this 
duty [and that] precludes us from holding that, as a 
matter of law, the danger was open and obvious.” 

Finally, defendant waived its challenge to 
causation, but there was legally sufficient evidence, 
anyway. The power line snapped when the incident 
occurred, and there were markings on the rebar that 
contacted it. 
 

 Realty, Personal Property, Construction, 
Condemnation, Oil and Gas  
 

1. Havlinka v. HSC Pipeline Partnership, LLC, ___ 
S.W.3d ___ (Tex. 2022) (5/27/22) 
 
Private pipeline condemned landowner’s property 

for an easement to transmit polymer-grade propylene. 
Landowner contested condemnation authority of 
pipeline owner, and also appealed the trial court’s 
refusal to allow him to testify about comparable 
transactions when he voluntarily sold pipeline 
easements. The Supreme Court ruled that TEX. BUS. 
ORGS. CODE § 2.105 “grants common-carrier eminent 
domain authority for the construction and use of a 
polymer-grade propylene pipeline” . . . [and it] “incur-
porates the right of eminent domain found in” TEX. 
NAT. RES. CODE § 111.091(a). Polymer-grade pro-
pylene “qualifies as an ‘oil product’” derived from 
petroleum for purposes of condemnation. The deter-
mination of a “public use” for constitutional compliance 
is made by the court and not the jury. Additionally, the 
Court decided that “a property owner may testify to 
sales of pipeline easements across the property made to 
other pipeline carriers, secured through arms’ length 
transactions, as some evidence of the current highest and 
best use of the property” condemned. 

“[C]ommon carriers [have] the right to condemn 
private property for the construction of pipelines that 
transport certain products.” TEX. NAT. RES. CODE 
§ 111.002(1); TEX. BUS. ORGS. CODE § 2.105. “The 
Texas Constitution . . . limits the exercise of this 
eminent domain power to purposes that serve a ‘public 
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use.’” TEX. CONST. art. I, §§ 17(a) and 17(b). 
Common carriers can condemn property under 

TEX. BUS. ORGS. CODE § 2.105 or TEX. NAT. RES. 
CODE § 111.019. TEX. NAT. RES. CODE § 111.002 is not 
“an exclusive list of common-carrier pipeline 
products. . . .” TEX. BUS. ORGS. CODE § 2.105 “confers 
the condemnation ‘rights and powers’ found in” TEX. 
NAT. RES. CODE § 111.019 through § 111.022 “for 
those common-carrier pipelines that transport the 
products that” TEX. BUS. ORGS. CODE § 2.105 
“identifies.” 

The “Railroad Commission defines ‘product’ to 
include ‘refined crude oil’” and liquid derivatives there 
from. Footnote 27: 16 TEX. ADMIN. CODE § 3.79(21). 
“See TEX. NAT. RES. CODE § 81.051(a)(3) (giving the 
Railroad Commission jurisdiction over all ‘persons 
owning or operating pipelines in Texas’).” 

“Because . . . polymer-grade propylene is a product 
derived from crude oil’s refinement and distillation, we 
conclude that it qualifies as an ‘oil product’ under” TEX. 
BUS. ORGS. CODE § 2.105. 

Footnote 31: “Common carriers are individuals or 
entities that hold themselves out to the public for hire in 
the business of transporting passengers or goods.” 

“Public use is a constitutional requirement that a 
pipeline common carrier must fulfill to exercise 
eminent-domain authority.” The test to determine public 
use: “a pipeline serves a public use as a matter of law if 
it is reasonably probable that, in the future, the pipeline 
will ‘serve even one customer unaffiliated with the 
pipeline owner.’” Footnote 31: “A statute cannot 
abridge constitutional protections, which apply whether 
a pipeline derives its eminent-domain power from 
either” TEX. NAT. RES. CODE § 111.002 or TEX. BUS. 
ORGS. CODE § 2.105.  

Here, there existed another customer. Moreover, 
“HSC has publicly filed a tariff with the Railroad 
Commission demonstrating that it offers and markets 
the pipeline for public hire.” 

“To value condemned land for the purpose of 
compensating the landowner, one generally measures 
the difference in the market value of the land 
immediately before and immediately after the 
taking. . . . A factfinder should consider the highest and 
best use of the land in determining the market value of 
the property taken. The existing use of the land is 
presumed to be its highest and best use, ‘but the 
landowner can rebut this presumption by showing a 
reasonable probability that when the taking occurred, 
the property was adaptable and needed or would likely 
be needed in the near future for another use.’” 

“A property owner may testify about the market 

value of the property taken. The owner’s testimony must 
be based on facts that demonstrate the property’s market 
value, ‘rather than intrinsic or some other speculative 
value of the property.’ ‘Market value is ‘the price which 
the property would bring when it is offered for sale by 
one who desires, but is not obligated to sell, and is 
bought by one who is under no necessity of buying it.’’ 
Arms’ length transactions are appropriate evidence of 
market value, provided the sales are voluntary, 
contemporary, local, and ‘involve land with similar 
characteristics.’ Finally, the ‘project enhancement rule’ 
in condemnation law disallows the inclusion of any 
increase in market value attributable to the project 
itself.” 

“A landowner . . . may rebut the presumption that 
the current use is the highest and best use of the land 
taken. Arms’ length sales to the other pipeline 
companies that were voluntary, contemporary, local, 
and involve land with similar characteristics are some 
evidence demonstrating that the highest and best use of 
the property was as a pipeline easement.” 

Here, the landowner sought to offer other sales of 
pipeline easements on his and neighboring tracts. This 
was “some evidence” he could have sold the subject 
easement to another. “Because exclusion of this 
testimony denied the landowners their opportunity to 
rebut the presumption that the land’s highest and best 
use was purely agricultural, we conclude that the trial 
court’s error was harmful. . . . ” “A landowner must 
show a ‘reasonable probability’ that the land would 
‘likely be needed in the near future for another use’—
that is, to sell to another interested market participant.” 

Condemnation should provide a windfall for 
neither the landowner nor carrier. 
 
2. Pape Partners, Ltd. v. DRR Family Properties, LP, 

___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
Prior owner to Pape had obtained water use permits 

from the Texas Commission on Environmental Quality 
(TCEQ) over two parcels of land. It sold one parcel to 
Pape and later the other to an unrelated purchaser; it 
ultimately ended in the hands of DRR. A dispute arose 
over prior owner’s combination of permits and thus a 
matter was brought before TCEQ. Ultimately, TCEQ 
made an administrative ruling; later, Pape filed a 
declaratory judgment in district court. DRR argued TCEQ 
had exclusive jurisdiction, and that Pape’s suit in district 
was untimely to appeal it. The Supreme Court ruled 
“that TCEQ lacks jurisdiction to decide conflicting 
claims of ownership to surface-water rights.” That 
determination is for the courts. 
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Footnote 8: “‘[T]he right to use water for the 
purpose of irrigation is appurtenant to the land 
authorized to be irrigated, and a conveyance of land with 
an appurtenant water right also conveys the water right 
unless expressly reserved or excepted; provided, 
however, that if the water right has been granted for the 
irrigation of land not owned by the applicant, such a 
water right is personal to the permittee and does not 
pass with a conveyance of the land.’” 30 TEX. ADMIN. 
CODE § 297.81(a). 

Footnote 9: TEX. WATER CODE § 5.351(a) 
provides for judicial review of a ruling of the 
commissioner. 

The Court presumes “‘that [the] district court has 
subject-matter jurisdiction’ to resolve a claim. And 
historically, ‘the power to determine controverted rights 
to property’ has been ‘vested in the judicial branch.’” 

There “‘is no presumption that administrative 
agencies are authorized to resolve disputes. Rather, they 
may exercise only those powers the [Legislature], in 
clear and express statutory language, [has] confer[red] 
upon them.’” “Because of the presumption in favor of 
district-court jurisdiction and the narrowness of 
administrative-agency jurisdiction, ‘the burden to 
demonstrate that exclusive jurisdiction rests with an 
administrative agency falls on the party resisting the 
district court’s jurisdiction.’” 

To make that determination, “we look for either an 
express grant of exclusive original jurisdiction to the 
agency or a ‘pervasive regulatory scheme’ indicating 
that the Legislature intended ‘the [administrative] 
process to be’” exclusive. 

TEX. WATER CODE, ch. 5 provides TCEQ’s 
enabling statute. TEX. WATER CODE § 5.013(a) “lists 
twelve areas that the Legislature has granted the 
commission ‘general jurisdiction over.’ The first area is: 
water and water rights including the issuance of water 
rights permits. . . .” Footnote 22: City of Marshall v. City 
of Uncertain documents “the history of Texas water law 
from the Spanish or Mexican law that governed pre-
independence, to the English common law adopted post-
independence, and on through the series of statutory 
schemes the Legislature began adopting in the late 
1800s.” 

TEX. WATER CODE § 5.351 provides for an appeal 
of a decision of TCEQ “within 30 days [by filing] a suit 
for judicial review in Travis County district court.” The 
review is generally “an abuse of discretion stan-
dard. . . .” 

“The water in or provided by rivers, streams, lakes, 
bays, the Gulf of Mexico, storms, floods, rain, canyons, 
ravines, depressions, and watersheds ‘is the property of 

the state.’” TEX. WATER CODE § 11.021(a). 
The Water Rights Adjudication Act seeks to 

promote conservation and use of “‘surface-water 
resources’” for their “‘greatest beneficial use.’” TEX. 
WATER CODE § 11.302. “Water rights adjudication” is a 
term of art. A petition for adjudication is filed, the 
commission publishes a notice, it holds a hearing, it 
makes a preliminary decision, potentially holds another 
hearing, makes a final determination, and then considers 
possible applications for rehearing. After this, there may 
be a suit in the district court of any county where the 
subject water is located. The court then determines all 
issues independently from the commission’s decision, 
and the court’s adjudication is final. At that point, the 
commission may issue a permit. “After three years, the 
permit holder ‘acquires title’ to the water rights 
allocated him, and they become permanent rights that 
‘pass [] with the title to land.’” 

The permit holder is required to notify the 
commission when there is a change of ownership. 30 
TEX. ADMIN. CODE § 297.83. 

Nothing in the statute “gives TCEQ authority to 
decide conflicting claims to water rights acquired with 
the title to land.” TCEQ agrees, and say it only has an 
“‘administrative record-keeping function.’” 
 
3. Berry v. Berry, ____ S.W.3d ____ (Tex. 2022) 

(5/13/2022) 
 
Under TEX. PROP. CODE § 13.002(1), “‘[a]n 

instrument that is properly record in the proper county 
is . . . notice to all persons of the existence of the 
instrument.’” Here, a plaintiff’s record notice of a lease 
precluded tolling of the statute of limitations under the 
discovery rule for a claim relating to the lease. 
 
4. City of Baytown v. Shrock, ____ S.W.3d ____ 

(Tex. 2022) (5/13/2022) 
 
Shrock sues the Baytown for inverse condemn-

nation, alleging a regulatory taking when Baytown 
imposes a lien on Shrock’s property and refuses to 
connect utilities to Shrock’s property due to outstanding 
bills. While the refusal to connect utilities violates TEX. 
LOC. GOV’T CODE § 552.0025, it did not constitute a 
compensable regulatory taking. 

“The Texas Constitution requires compensation in 
more circumstances than the United States Con-
stitution—the federal requiring compensation for 
‘taken’ property, and the state for ‘taken, damaged, or 
destroyed’ property—but both provide a means of 
redress against the government.” “A regulatory takings 



Texas Supreme Court Update                                                                                                                                          Chapter 1 
 

93 
 

claim is one in which ‘the plaintiff complains that the 
government through regulation so burdened his property 
as to deny him its economic value or unreasonably 
interfere with its use and enjoyment.’” Courts 
“historically have limited regulatory takings claims to 
those arising directly from land-use restrictions.” 

The Court followed its opinion in City of Houston 
v. Carlson, et al., 451 S.W.3d 828 (Tex. 2014), in which 
it rejected a similar takings claim. As in Carlson, 
Baytown’s ordinance did not regulate land use, and “the 
true nature of Shrock’s claim lies in the City’s wrongful 
enforcement of its ordinance, not in an intentional taking 
or damage of his property for public use.” As the Court 
reiterated in Carlson, “governments generally are 
immune from such claims.” 

“While we do not foreclose the possibility that 
enforcement of an ordinance that does not directly 
regulate land use could amount to a taking, this one does 
not.” “Property damage due to civil enforcement of an 
ordinance unrelated to land use, standing on its own, is 
not enough to sustain a regulatory takings claim.” 

The Court reaches the same conclusion applying 
the factors enumerated by the U.S. Supreme Court under 
Penn Central Transportation Company v. City of New 
York, 438 U.S. 104 (1978): “(1) the regulation's 
economic impact on the property owner; (2) the extent 
to which the regulation interferes with the property 
owner's investment-backed expectations; and (3) the 
character of the government's action.” Here, “Shrock 
could have reversed the City’s lien and disruption of 
utility service through the appeal process or payment.” 
 
5. Rosetta Resources Operating, LP v. Martin, ____ 

S.W.3d ____ (Tex. 2022) (5/6/22) 
 
The Supreme Court construes a “poorly drafted” 

covenant to protect against drainage “in a unique and 
mistake-ridden lease addendum.” The addendum 
provides, in part, “‘[(a)]in the event a well is drilled on 
or in a unit containing part of this acreage or is drilled 
on acreage adjoining this Lease, [(b)] the [Lessee], or its 
agent(s) shall protect the [Lessor’s] undrilled acreage 
from drainage. . . .’” The lessee enters a pooling agree-
ment, and one of the other operators drills one well, the 
Martin Well, on an adjoining lease and another, the 
Simmons Well, on a non-adjoining lease. The lessors 
allege both wells cause drainage from the lease. The 
parties disagree whether the covenant to protect against 
drainage identified in (b) is limited to drainage from 
wells described in (a). The Court holds the covenant is 
ambiguous in this regard, precluding the trial court’s 
summary judgment. 

“If there is ‘more than one reasonable inter-
pretation’ of the contractual language,” then the contract 
is ambiguous, and “a fact issue arises regarding the 
parties’ intent.” 

“When oil and gas leases do not expressly address 
drainage, a covenant to protect against both local and 
field-wide drainage is implied,” but “[p]arties often 
supersede this implied covenant with contractual 
language that imposes certain obligations on the lessee.” 
Because the lease addendum at issue is “unique” and 
poorly drafted, the Court cautions that “this opinion may 
not provide useful guidance for determining how cove-
nants to protect against drainage typically function.” 

The Court holds clause (a) is unambiguous in when 
it is triggered and was triggered as a matter of law by the 
Martin Well. However, the Court holds both parties’ 
interpretation of the scope of (b) are reasonable, and the 
covenant is thus ambiguous as to whether the lessee has 
an obligation to protect against drainage from the 
Simmons Well. 
 
6. JBrice Holdings, LLC v. Wilcrest Walk 

Townhomes Association, 644 S.W.3d 179 (Tex. 
2022) 
 
Dispute between owner of townhouse and HOA 

about whether he could list his units for short-term 
rentals. The Supreme Court ruled that the HOA did not 
have authority to restrict them, nor did it have authority 
to subsequently prohibit any rental subject to the hotel 
tax (i.e., for less than 30 days). The “deed restrictions in 
this case do not prohibit short-term rentals . . . [and Tex. 
Prop. Code § 204.010(a)(6)] does not independently 
authorize a homeowners’ association to adopt rules 
prohibiting short-term rentals when the neighborhood 
covenants expressly limit restraints on an owner’s right 
to lease not found within the covenants themselves.” 

Though the law “favors owners’ rights to use” their 
property, owners can agree to restrictions like those of 
“neighborhood restrictive covenants.” Some of these 
allow HOA to adopt “further restrictions. Because a 
property owner’s consent to a restriction is the founda-
tion for its legitimacy, courts will enforce it only if the 
deed incorporates the restriction or authorizes its 
adoption at the time of purchase, or when governing law 
otherwise permits the restriction.” Footnote 3: Buyers 
“must have ‘actual or constructive knowledge’ of them 
upon purchase.” Footnote 4: TEX. PROP. CODE 
§ 204.010(a) permits further restrictions “[u]nless other 
wise provided” by the founding documents, as was the 
case here. 

“Restrictive covenants are contracts that run with 
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the land, and are ‘subject to the general rules of contract 
construction.’ We review ‘a trial court’s interpretation 
of a restrictive covenant de novo.’ A covenant under 
review ‘may not be enlarged, extended, stretched or 
changed by construction.’ Thus, to validly limit an 
owner’s property use, a covenant must plainly prohibit 
that use. . . . As with contracts, courts should avoid an 
interpretation of one covenant that nullifies another.” 

A “lease is ‘[a] contract by which a rightful 
possessor of real property conveys the right to use and 
occupy the property in exchange for consideration[.]’” 

Tex. Prop. Code § 204.010(a)(6) “does not 
authorize associations to adopt rules that conflict with 
their governing” documents, which, in this case, 
provided for “no restriction on the right of any 
townhouse owner to lease his unit,” beyond that the 
leases are in writing and subject to the provisions of the 
association’s rules. “‘No restriction’ means no 
restriction.” 

Footnote 6: Tex. Tax Code § 156.051(a) “imposes 
a hotel occupancy tax on persons who purchase the right 
to use or occupy a hotel room costing more than $15 a 
day,” excepting rentals for at least 30 days. 

Covenants “requiring ‘residential use’ of the 
property do not exclude short-term rentals absent 
language requiring a minimum duration for a tenant’s 
occupancy.” That did not exist here. 

Moreover, the proscription of using the property 
for business use did not preclude having lessees on the 
property who pay the owner running the business 
elsewhere. “In this context, ‘private’ means ‘for the use 
of one particular person or group of people only,’” not 
“‘non-commercial.’” Otherwise, that would render a 
different prohibition “superfluous.” Footnote 30: A 
“short-term rental—even one subject to hotel occupancy 
taxes—is not a hotel use if the owner conducts no 
business onsite.” 

The association can amend the covenants if 
sufficient owners agree. Finally, here there was no proof 
or finding of a nuisance or annoyance. The Court 
remanded to the trial court to consider attorney’s fees. 

 
7. Stelly v. DeLoach, ____ S.W.3d ____ (Tex. 2022) 

(4/8/22) 
 
Stelly sues DeLoach for breach of an installment 

contract to convey real property to him. The trial court 
renders judgment that Stelly owns the property, but the 
court of appeals reverses and renders judgment for 
DeLoach on the basis that the 4-year statute of 
limitations for breach of contract had run. 

In a per curiam opinion following Brumley v. 

McDuff, 616 S.W.3d 826 (Tex. 2021), the Supreme 
Court holds Stelly “adequately pleaded a trespass-to-
try-title claim and acquired equitable title upon 
completing payment to DeLoach for the amount of the 
original loan amount.” Even though Stelly did not 
denominate the claim as a trespass-to-try-title claim, he 
met all the pleading requirements under TEX. R. CIV. 
P. 783: “(1) the parties’ real names and residences; (2) a 
legally sufficient description of the premises; (3) the 
plaintiff's claimed interest; (4) that plaintiff possesses 
the premises or is entitled to possession; (5) that the 
defendant unlawfully entered and dispossessed the 
plaintiff of the premises and withholds possession; and 
(6) a prayer for relief.” A trespass-to-try-title action 
where equitable title is vested is exempt from the four-
year limitations period under TEX. CIV. PRAC. & REM. 
CODE § 16.051. 
 
8. Energen Resources Corporation v. Wallace, 642 

S.W.3d 502 (Tex. 2022) 
 
Plaintiff was injured when gas that seeped into a 

water well being drilled exploded; gas allegedly 
migrated from oil well being drilled 500 feet away. The 
Supreme Court ruled that, under TEX. CIV. PRAC. & 
REM. CODE, ch. 95, “a negligence claim can arise from 
the condition or use of an improvement even when 
negligence elsewhere is alleged to have contributed to 
the plaintiffs’ injuries.” Here, it did, and Chapter 95 
barred the claim since the landowner did not control the 
work. 

TEX. CIV. PRAC. & REM. CODE, ch. 95 “limits a 
property owner’s liability when an independent 
contractor or its employee, hired to ‘construc[t], 
repai[r], renovat[e], or modif[y]’ an improvement to the 
owner’s property, brings a ‘claim for damages caused 
by negligence’ that ‘arises from the condition or use’ of 
that improvement. TEX. CIV. PRAC. & REM. CODE 
§ 95.001(1), 95.002(2).” In this case, the Court ruled 
that “negligence that was a cause of the plaintiffs’ 
damages must involve the condition or use of the 
improvement on which they were working,” even 
though the negligence occurred at the oil well. TEX. CIV. 
PRAC. & REM. CODE, ch. 95 “applies to a claim  

(1) for damages caused by negligence resulting 
in personal injury, death, or property damage, 
(2) asserted against a person or entity that owns 
real property primarily used for commercial or 
business purposes . . . , (3) asserted by an owner, 
contractor, or subcontractor or an employee of 
a contractor or subcontractor, and (4) ‘that 
arises from the condition or use of an 
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improvement to real property where the 
contractor or subcontractor constructs, repairs, 
renovates, or modifies the improvement.’” 

Footnote 3: The “parties do not dispute that 
Energen is a ‘property owner’ for purposes of Chapter 
95, see TEX. CIV. PRAC. & REM. CODE § 95.001(3). . . .” 

“When Chapter 95 applies, a plaintiff’s ‘sole means 
of recovery’ is [TEX. CIV. PRAC. & REM. CODE 
§ 95.003], and the plaintiff has the burden of proving 
both prongs of that section at trial. The plaintiff must 
demonstrate that the property owner (1) ‘exercise[d] or 
retain[ed] some control over the manner in which the 
work [was] performed’ and (2) ‘had actual knowledge 
of the danger or condition resulting in the . . . personal 
injury . . . or property damage and failed to adequately 
warn.’” 

The “negligence regarding ‘the condition or use’ of 
the improvement on which plaintiffs were working must 
be a cause of their damages.” The statutory phrase 
“‘arises from’ means ‘caused by.’” The statute applies 
“only when the sequence of negligence causing 
damages . . . ‘arises from the condition or use’ of the 
improvement on which the plaintiffs were working.” 

Moreover, the statute “applies to ‘all negligence 
claims that arise from either a premises defect or the 
negligent activity of a property owner or its employees.’ 
It is not enough for a plaintiff’s damages to arise from 
the condition or use of an improvement if such condition 
or use does not involve the essential element of 
negligence. There must also be a causal connection 
between the plaintiff’s damages and negligence 
regarding the condition or use of the improvement on 
which the plaintiff was working.” The “causal 
connection between negligence involving the 
improvement and the plaintiff’s damages . . .  need not 
be the ‘only cause’ of the damages.” 

The statute “does not create a new cause of action; 
rather, it limits liability for common-law negligence 
claims when it applies.” 

“Premises liability is a ‘species of negligence’ that 
‘encompasses a nonfeasance theory based on the 
owner’s failure to take measures to make the property 
safe.’” 

“Under the common law, ‘[t]he general rule is that 
an owner or occupier does not have a duty to see that an 
independent contractor performs work in a safe 
manner.’ Thus, the owner generally is not liable for 
dangerous conditions or activities ‘arising out of the 
independent contractor’s work.’ But if the owner retains 
or exercises ‘supervisory control . . . relate[d] to the 
condition or activity that caused the injury,’ it ‘can be 
liable for negligence in exercising or failing to exercise 

control over the part of the independent contractor’s 
work that created the dangerous condition’ or 
constituted the negligent activity.’” Footnote 6: 
“Chapter 95 preserves this common-law control 
requirement, but it narrows liability by adding a further 
requirement: that the owner ‘had actual knowledge of 
the danger or condition . . . and failed to adequately 
warn.’ TEX. CIV. PRAC. & REM. CODE § 95.003(2).” 

“A ‘condition’ is ‘an intentional or an inadvertent 
state of being.’ And something is a condition of an 
improvement if it ‘affect[s] the ‘state of being’ of’ that 
improvement.” 

For the Texas Tort Claims Act, TEX. CIV. PRAC. & 
REM. CODE, ch. 101, “a claim for a ‘condition’ of 
tangible personal property ‘must [contain] an allegation 
of ‘defective or inadequate property.’’” The Court has 
used decisions under that statute to inform decisions 
under TEX. CIV. PRAC. & REM. CODE, ch. 95. 

TEX. CIV. PRAC. & REM. CODE, ch. 95 
“distinguishes between claims for negligent activities 
and those for premises defects. . . .” 

Footnote 7: “For a negligent-hiring claim, [TEX. 
CIV. PRAC. & REM. CODE, ch. 95] does not require that 
‘the property owner’s negligence involve the use of the 
improvement.’” 

Here, because defendant “filed a traditional motion 
for summary judgment on the first prong of [TEX. CIV. 
PRAC. & REM. CODE § 95.003], it had the burden to 
establish conclusively that it neither exercised nor 
retained control over plaintiffs’ work.” 

Footnote 9: “For summary judgment purposes, 
[defendant] can rely on plaintiffs’ allegations to 
demonstrate the applicability of” TEX. CIV. PRAC. & 
REM. CODE, ch. 95. Footnote 10: A “plaintiff’s 
allegations will be dispositive in determining whether 
Chapter 95 applies. Rather, a defendant moving for 
summary judgment that Chapter 95 applies may offer 
evidence proving that the plaintiff’s claim arises from 
negligence regarding the condition or use of the 
improvement on which the plaintiff was working.” 

“To establish ‘control’ under [TEX. CIV. PRAC. & 
REM. CODE § 95.003(1)], evidence of a property 
owner’s ‘right to order the work to start or stop or to 
inspect progress or receive reports’ is insufficient. 
Control may be shown with evidence that (1) a contract 
assigned control to the property owner or (2) the 
property owner ‘actually exercised control’ over the 
manner in which the work was performed. This control 
must extend to ‘the means, methods, or details of the 
independent contractor’s work . . . such that the 
[independent] contractor is not entirely free to do the 
work in his own way.’” “[M]erely ‘mak[ing] 
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suggestions or recommendations which need not 
necessarily be followed, or . . . prescrib[ing] alterations 
and deviations,’ does not establish control. Nor does 
‘direct[ing] when and where the work [will be] done.’” 

In this case, plaintiff had a burden to raise a fact 
issue on control in response to defendant’s motion for 
summary judgment. 
 
9. In re Eagleridge Operating, LLC, 642 S.W.3d 518 

(Tex. 2022) 
 
Aruba Petroleum was a joint owner of a working 

interest in an oil and gas lease with Eagleridge, and 
Aruba was paid to serve as the operator. Later, Aruba 
sold out and was replaced as an operator. When a 
pipeline exploded, the plaintiffs sued Eagleridge, and it 
tried to designate Aruba as a responsible third party. The 
Supreme Court ruled it could not. In Occidental 
Chemical, the Court “‘reject[ed] the notion that a 
property owner acts as both owner and independent 
contractor when improving its own property’ and held 
that, after the creator of a dangerous premises condition 
has conveyed ownership of real property, the property’s 
new owner ‘ordinarily assumes responsibility for the 
property’s condition with the conveyance.’” A “former 
owner’s responsibility for premises defects [does] not 
survive conveyance of its ownership interest.” 

The duties of an owner who creates an 
improvement “‘generally run[] with the ownership or 
control of the property,’ passing on to the new owner 
when property is sold.” 

“The basic function of an operating agreement is to 
designate an operator, delineate the operator’s authority, 
share expenses, and ‘spread the risk of drilling opera-
tions.’” 

“An ‘operator’ is the ‘person who assumes 
responsibility for the physical operation and control of a 
well as shown by a form the person files with the [Texas 
Railroad Commission] [that] the commission 
approves.’” Footnote 3: See TEX. NAT. RES. CODE 
§ 89.002(2), 91.551, and 89.002(3); see also 16 TEX. 
ADMIN. CODE § 3.58. 

“[W]orking-interest owners of undivided oil and 
gas rights . . . [are] tenants in common with possessory 
interests in land, giving each the right to enter the 
premises to drill, produce, and otherwise exploit the 
minerals without the consent of the other. . . . [T]he 
common law permits a mineral co-tenant to extract oil 
and gas but requires a producing co-tenant to account to 
the nonconsenting or nonproducing co-tenant for its pro 
rata share of production, net of necessary and reasonable 
expenses incurred in producing and marketing the same. 

Absent an agreement, . . . if a co-tenant drills a dry hole, 
it does so at its own risk, without the right to pro-rata 
reimbursement for the drilling costs.” Footnote 54: “Not 
all mineral fee or leasehold interests carry possessory or 
development rights.” 

“When an independent contractor erects a structure 
or creates a condition on behalf of an owner or possessor 
of land, ‘the modern approach is to place [such] 
contractors on the same footing as manufacturers of 
goods and apply the same general principles of 
negligence even after’ the landowner or possessor has 
accepted the contractor’s work.” Texas has renounced 
the “accepted work’ doctrine.’” An “an independent 
contractor or third party who creates a dangerous 
property condition while making improvements “on 
behalf of” property owners may remain responsible 
under ordinary negligence principles for injuries the 
condition causes even after the contractor has completed 
the work and no longer has control over the condition or 
the premises.” Strakos only addresses third parties and 
“‘does not purport to separate a property owner’s 
responsibility for dangerous property conditions from 
the owner’s control over the property.’” 

A property owner’s duty differs from that of an 
independent contractor. “‘Under premises-liability 
principles, a property owner generally owes those 
invited onto the property a duty to make the premises 
safe or to warn of dangerous conditions as reasonably 
prudent under the circumstances,’ but this duty 
‘generally runs with the ownership or control of the 
property and upon a sale ordinarily passes to the new 
owner.’” Footnote 39: “The Restatement recognizes an 
exception that extends the duration of a property seller’s 
responsibility if the seller actively conceals or fails to 
disclose a condition but only if the purchaser does not 
know or have reason to know of the condition or risk 
and, depending on the circumstances, any such liability 
continues only until the purchaser discovers the 
condition or has a reasonable opportunity to discover it 
and take precautions. RESTATEMENT (SECOND) OF 
TORTS § 353.” 

As a property owner, here “Aruba’s right to 
construct the pipeline was independent of, did not arise 
from, and was not extinguished by its agreement to 
serve as operator of record.” Nor was this altered by the 
fact that Aruba was paid. 

 
10. Nettye Engler Energy, LP v. BlueStone Natural 

Resources II, LLC, 639 S.W.3d 682 (Tex. 2022) 
 
Construction of a mineral deed reserved a “in kind” 

nonparticipating royalty interest, to be delivered “‘free 
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of cost in the pipe line, if any, otherwise free of cost at 
the mouth of the well or mine. . . .’” The parties agreed 
the operator may deduct postproduction costs incurred 
after the gas is delivered but disputed over whether 
delivery occurred in the gas gathering system on the 
wellsite premises, which is composed of pipelines and, 
here, is owned by a third-party, or downstream of the 
wellsite at the transportation pipeline. 

The Supreme Court held a “gas gathering pipeline 
is a ‘pipeline’ in common, industry, and regulatory 
parlance, and the deed does not limit the delivery 
location to any specific pipeline nor prohibit delivery to 
a pipeline at or near the well, if any.” Accordingly, the 
operator may deduct postproduction costs incurred after 
the gas is delivered to the gas gathering system on the 
wellsite premises. 

 
11. Matzen v. McLane, ____ S.W.3d ____ (Tex. 2021) 

(12/17/21) 
 
Matzen, civilly committed as a sexually violent 

predator, was required to pay part of his income for the 
cost of his confinement under a change in legislation and 
regulation that occurred after his initial commitment 
order. Matzen asserted that this constitutes an 
unconstitutional taking.  

The Supreme Court held that Matzen had not 
pleaded a cognizable takings claim. The “U.S. Supreme 
Court held that ‘a reasonable user fee is not a taking if it 
is imposed for the reimbursement of the cost of 
government services.’” “Courts frequently apply this 
rule to services provided to the incarcerated.” 

 
12. Powell v. City of Houston, ___ S.W.3d ___ (Tex. 

2021) (10/8/21) 
 
The Supreme Court issued a supplement opinion 

on motion for rehearing to its opinion dated June 4, 
2021. In this case, homeowners sought declaration that 
a city ordinance constituted zoning, and further that it 
failed to comply with TEX. LOC. GOV’T CODE, ch. 211. 
The Supreme Court ruled that the city charter 
“limitations on the power to zone do not apply to the 
Ordinance’s historic-preservation regulations because 
they do not fall within the ordinary meaning of ‘zoning.’ 
Though the same regulations do fall within the scope 
of . . . [TEX. LOC. GOV’T CODE, ch. 211], the Home-
owners have not demonstrated that the City failed to 
comply with” TEX. LOC. GOV’T CODE § 211.004 or 
TEX. LOC. GOV’T CODE § 211.007. 

In this supplemental opinion, the Court noted that 
the city claimed the statute recognizes its “ability to 

regulate the appearance of property without complying 
with Chapter 211.” The Court disagreed.  

Because there were “overlapping sources of 
statutory authority for city regulation, the Legislature 
included section 211.013 to address which regulation 
controls in the event of a conflict. But nothing in section 
211.013 is inconsistent with our holding . . . that a city 
may not rely on its home-rule authority to issue historic-
preservation regulations that do not comply with 
Chapter 211.” 

 
13. BPX Operating Company v. Strickhausen, 629 

S.W.3d 189 (Tex. 2021) 
 
Strickhausen was a lessor of mineral interests; the 

lease prohibited pooling without her “express, written 
consent.” She withheld, but received and cashed royalty 
checks. Lessee claimed in a motion for summary 
judgment that she thereby impliedly ratified the pooling. 
The Supreme Court disagreed. Ratification required “an 
objective intent to do so” as shown by “all the relevant 
circumstances.” Summary judgment for the lessee was 
improper “because the evidence does not ‘conclusively 
establish as a matter of law [Strickhausen’s objective] 
‘intention of giving validity to the earlier act’ of 
pooling.’” 

“‘The primary legal consequence of pooling is that 
‘production and operations anywhere on the pooled unit 
are treated as if they have taken place on each tract 
within the unit.’ Mineral lessees of multiple tracts may 
pool some or all of the tracts by combining them into a 
single unit, provided pooling is authorized by the 
leases.’” 

Ratification “can arise from acceptance of bene-
fits.” But, here, “Strickhausen bargained to avoid 
pooling without her express written consent, made her 
contemporaneous objection to pooling abundantly clear, 
and has a reasonable explanation for her acceptance of 
royalties that is consistent with her objections to the 
pooling.” Her explanation is that she believed she was 
entitled to royalties regardless of any pooling. 

 
14. Jim Olive Photography v. University of Houston 

System, 624 S.W.3d 764 (Tex. 2021) 
 
Olive, a professional photographer, takes a photo 

of the Houston cityscape, registered it with the U.S. 
Copyright Office, and posted it on its website for sale. 
The University downloaded it without paying, removed 
all copyright and attribution material, and displayed it 
on several webpages promoting its business school. 
Years later, Olive discovered the unauthorized use and 
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demanded the University cease and desist. The 
University immediately complied but does not pay. 

Olive sued the University for compensation, 
asserting that the University’s use of its copyrighted 
photograph was a “per se” taking under the Texas and 
federal constitutions. The University filed an plea to the 
jurisdiction asserting sovereign immunity, which the 
trial court denies. The University files an interlocutory 
appeal. 

The Supreme Court assumes, without deciding, 
that a copyright is property entitled to constitutional 
protection from a taking without compensation. 
Nonetheless, the Supreme Court held that a copyright 
infringement is not a “per se” taking because it does not 
complete deprive the copyright over of its rights in the 
property.  

“Although our state takings provision” under TEX. 
CONST. art. I, § 17 “is worded differently, we have 
described it as ‘comparable’ to the Fifth Amendment’s 
Just Compensation Clause” and “Texas ‘case law on 
takings under the Texas Constitution is consistent with 
federal jurisprudence.’” 

Unlike a regulatory taking or a temporary physical 
invasion, which involve a “balancing” approach, a per 
se taking is a ‘“ permanent physical occupation,’” which 
“‘is a government occupation of such a unique character 
that it is a taking without regard to other factors that a 
court might ordinarily examine.’” “A per se taking 
presents the strongest claim for compensation and is an 
exception to the usual multi-factor takings analysis.” 

“In a per se taking, the government’s ‘appro-
priation of property’ means the property was ‘actually 
occupied or taken away’ from the owner.” “But an act 
of copyright infringement by the government does not 
take possession or control of, or occupy, the copyright.” 

A copyright, like other forms of property, 
encompasses a “bundle” of rights, and “the destruction 
of one ‘strand’ of the bundle is not a taking[.]” With “a 
physical appropriation of property, the government 
‘does not simply take a single “strand” from the 
“bundle” of property rights: it chops through the bundle, 
taking a slice of every strand.’” Copyright infringement 
by the government does not take the entire “bundle” 
because it “does not deprive the copyright owner of the 
right to possess and use the copyrighted work.” 

“Although the Texas Constitution waives 
governmental immunity with respect to inverse 
condemnation claims, still such a claim must be 
‘predicated on a viable allegation of taking.’” 
“Allegations of copyright infringement assert a 
violation of the owner’s copyright, but not its  
 

confiscation, and therefore factual allegations of an 
infringement do not alone allege a taking.” Accordingly, 
the University was immune and the plea to the 
jurisdiction should have been granted. 

 
15. Powell v. City of Houston, 628 S.W.3d 838 (Tex. 

2021) 
 
Homeowners sought declaration that a city 

ordinance constituted zoning, and further that it failed to 
comply with TEX. LOC. GOV’T CODE, ch. 211. The 
Supreme Court ruled that the city charter “limitations on 
the power to zone do not apply to the Ordinance’s 
historic-preservation regulations because they do not 
fall within the ordinary meaning of ‘zoning.’ Though the 
same regulations do fall within the scope of . . . [TEX. 
LOC. GOV’T CODE, ch. 211], the Homeowners have not 
demonstrated that the City failed to comply with” TEX. 
LOC. GOV’T CODE § 211.004 or TEX. LOC. GOV’T 
CODE § 211.007. 

Zoning regulations are “used for community 
planning.” 

“Home-rule cities may exercise all powers not 
denied to them by the Constitution or state law. See TEX. 
CONST. art. XI, § 5. . . . These inherent powers in-
clude . . . the authority to adopt and enforce building 
codes, and in the case of both general-law and home-
rule cities, the authority to regulate land use.” 

After reviewing multiple authorities, the Court 
determined that “the ordinary meaning of zoning is the 
district-based regulation of the uses to which land can 
be put and of the height, bulk, and placement of 
buildings on land, with the regulations being uniform 
within each district and implementing a comprehensive 
plan.” Footnote 9: “Variances are generally limited to 
‘exceptional circumstances’ and decided according to 
standards established by a zoning ordinance.” 

Here, the ordinance did not constitute zoning. It 
“does not regulate the purposes for which land can be 
used, lacks geographic comprehensiveness, impacts 
each site differently in order to preserve and ensure the 
historic character of building exteriors, and does not 
adopt the enforcement and penalty provisions 
characteristic of a zoning ordinance.” 

In this case, though TEX. LOC. GOV’T CODE, 
ch. 211 applied, the ordinance did not violate it.  

The “city’s authority to engage in historic 
preservation” is constrained by TEX. LOC. GOV’T CODE, 
ch. 211. Here, it complied. 
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16. Broadway National Bank v. Yates Energy 
Corporation, 631 S.W.3d 16 (Tex. 2021) 
 
In 2005, the Bank, as trustee, executes a deed 

purporting to convey a share of the trust’s a mineral 
interest in fee simple to John. In 2006, realizing it did 
not have the power to convey fee simple title under the 
trust instrument, the Bank files a corrected deed, signed 
only by the Bank, clarifying that it only conveyed a life 
estate in the minerals to John. In 2012, John executed a 
deed conveying his mineral interests to Yates, who had 
notice of the 2006 instrument. In 2013, after receiving a 
memo from a title attorney questioning the validity of 
the 2006 correction deed, the Bank, along with John and 
the other grantees, executes a new correction deed also 
providing that John was conveyed only a life estate in 
the minerals. Shortly thereafter, John dies. After Yates 
claims that the 2013 correction deed is invalid and that 
it owns John’s share of the interests in fee simple, the 
Bank sues for a declaratory judgment that the minerals 
belong to John’s remaindermen. 

TEX. PROP. CODE § 5.029 requires that a correction 
deed correcting a material error in a prior deed be 
“executed by each party to the recorded original 
instrument . . . or, if applicable, a party’s heirs, 
successors, or assigns[.]” Yates asserts that the 
correction deed is invalid section 5.029 required that the 
correction be signed by Yates, as an “assign” of the 
original grantee. “The Bank argues that ‘a party’s heirs, 
successors, or assigns’ are merely substitutes whose 
signatures are unnecessary unless an original party is 
unavailable to execute the correction instrument.” The 
court of appeals agreed with Yates, but the Supreme 
Court agrees with the Bank. 

“Nothing in” the text of section 5.029 “indicates 
that an assign must assent to a correction instrument 
when each party to the original conveyance is available 
to correct their mistake by executing a correction 
instrument.” “Accordingly, section 5.029 is satisfied 
when all the original parties agree to sign the correction 
instrument.” 

This reading is confirmed by the statute’s 
“encompassing scheme,” because the TEX. PROP. CODE 
§ 5.030 provides protection to bona fide purchasers 
which “would be pointless” if the “bona fide 
purchasers—as current property owners—were 
otherwise required to sign a correction instrument for it 
to take effect[.]” 

Yates also argues that the Bank’s lawsuit is actually 
an action to reform the 2005 deed, and is barred by the 
four-year residual statute of limitations. But the statute  
 

of limitations does not apply to the self-help remedy of 
filing a correction deed under section 5.029. “Causes of 
action and self-help provisions are not interchangeable 
concepts.” Parties voluntarily seeking to correct a deed 
by agreement “are not limited to doing so within four 
years of their mistake.” 

The court of appeals did not reach Yates and its 
assigns’ argument that they were entitled to protection 
as bona fide purchasers under section 5.030. The Court 
accordingly remands the case to the court of appeals to 
consider this argument. 

 
17. Regency Field Services, LLC v. Swift Energy 

Operating, LLC, 622 S.W.3d 807 (Tex. 2021) 
 
This is an appeal from a summary judgment based 

on the statute of limitations in a suit by an oil and gas 
lessee, Swift, for injury to nine of its leases caused by 
migration of hydrogen sulfide injected into the ground 
by Regency, under theories of trespass, negligence, 
gross negligence, and nuisance. The issue is “when, for 
purposes of the statute of limitations, the lessee’s claims 
accrued.” After providing a survey of the law governing 
accrual of causes of action, the Court concludes “that the 
pleadings and evidence did not conclusively establish 
whether or when the lessee sustained any legal injury as 
a result of the defendant’s alleged wrongful conduct.” 

It is undisputed that the applicable statute of 
limitations required Swift to file suit within two years 
after its claims accrued, and the Court discusses the 
“legal-injury rule” and the “single-action rule” 
governing accrual. Under the legal-injury rule, “a claim 
accrues when the defendant’s wrongful conduct causes 
the claimant to suffer a legal injury, which gives the 
claimant the right to seek a judicial remedy.” The claim 
accrues “even if (1) the claimant does not yet know that 
a legal injury has occurred, (2) the claimant has not yet 
experienced, or does not yet know the full extent of, the 
legal injury, (3) the claimant does not yet know the 
specific cause of the injury or the party responsible for 
it, (4) the wrongful conduct later causes additional 
injuries, or (5) the claimant has not yet sustained or 
cannot yet ascertain any or all of the damages resulting 
from the legal injuries.” 

“Closely related to the legal-injury rule, the ‘single 
action rule’ recognizes that a defendant’s wrongful 
conduct may breach multiple legal duties, produce 
multiple legal injuries, or cause multiple types of 
damages, and thus give rise to multiple causes of 
action.” “[U]nder the single-action rule, a defendant’s 
wrongful conduct gives rise to a single, indivisible  
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action in which the claimant must pursue all claims for 
all damages resulting from all injuries that arise from the 
wrongful conduct, and those claims all accrue when the 
first such injury occurs.”  

The Court surveys the rules governing accrual 
under each of the theories Swift pled: “Generally, a 
negligence claim accrues when the defendant’s 
negligent conduct causes any legal injury for which the 
claimant may obtain legal relief.” For nuisance, “the 
claim accrues when the defendant’s conduct ‘first 
“substantially interferes with the use and enjoyment of 
land by causing unreasonable discomfort or annoyance 
to persons of ordinary sensibilities,”’ because that’s 
when the nuisance (the legal injury) first occurs.” “And 
a claim for trespass to non-possessory property rights 
under a mineral lease . . . arises when the defendant’s 
unauthorized conduct first invades or interferes with the 
claimant’s legal rights ‘to explore, obtain, produce, and 
possess the minerals subject to the lease,’ because that 
invasion or interference constitutes the actionable legal 
injury.” 

The Court also briefly summarizes the exceptions 
to the accrual rules, although Swift abandoned these 
arguments on appeal. Discovery rule: “[W]hen the 
discovery rule applies, the claims accrue not when the 
wrongful conduct first causes a legal injury, but when 
the claimant first ‘knew or in the exercise of reasonable 
diligence should have known of the wrongful act and 
resulting injury.’” Fraudulent concealment: “‘[W]hen a 
defendant has fraudulently concealed the facts forming 
the basis of the plaintiff’s claim, limitations does not 
begin to run until the claimant, using reasonable 
diligence, discovered or should have discovered the 
injury.’” Temporary injury: Claims asserting 
“temporary (as opposed to permanent) injuries to real 
property may accrue separately upon ‘each subsequent’ 
(as opposed to ‘the first’) resulting injury.” “And in 
other very limited circumstances,” historically limited 
to workplace asbestos-exposure cases, “claims asserting 
distinct legal injuries may accrue at different times even 
though the same wrongful conduct caused the distinct 
injuries.” 

Applying these principles to the case, the Court 
emphasizes that it is reviewing a summary judgment 
rather than a judgment after trial on the merits, and 
limitations is an affirmative defense. A “defendant 
seeking summary judgment based on limitations must 
conclusively establish that the limitations period expired 
before the claimant filed suit,” which means “the 
defendant must conclusively establish when the 
claimant’s action accrued.” 

Regency relies at least in part on the lessee’s 

pleadings. “[P]leadings generally do not qualify as 
summary-judgment ‘evidence,’ even when they are 
sworn or verified.” However, while “a party cannot rely 
on its own pleaded allegations,” but “even in the 
summary-judgment context, pleadings ‘outline the 
issues,’ and courts may grant summary judgment based 
on deficiencies in an opposing party’s pleadings.” 

The court of appeals applied a “lease-by-lease” 
approach, holding that a legal injury to one lease did not 
cause Swift’s claims to accrue as to other leases, but 
Swift does not rely on this argument, and the Court 
assumes that “all of Swift’s claims accrued when 
Regency’s wrongful conduct first caused Swift to 
sustain a legal injury.” 

Here, “the migration of the injectate beneath a 
surface border into the subsurface space covered by one 
of Swift’s leases did not necessarily cause Swift to 
sustain a legal injury.” “Because the surface owner, and 
not the mineral lessee, owns the possessory rights to the 
space under the property’s surface, the mere fact that 
contaminants have migrated into the subsurface space 
covered by a mineral lease does not itself establish that 
the lessee has sustained” the legal injuries implicated by 
a nuisance or trespass claim. 

Reviewing the pleadings and “even taking all of 
[Regency’s] evidence as true, it does not conclusively 
establish that the injectate” has caused any “legal injury, 
or when it might have done so.” Accordingly, summary 
judgment was improper, and the Supreme Court 
reverses the summary judgment and remands the case to 
the trial court. 

 
18. Concho Resources, Inc. v. Ellison, 627 S.W.3d 226 

(Tex. 2021) 
 
An oil and gas lessee, Samson, identified 

uncertainties regarding the location of the boundary 
between its tract and a neighboring tract, arising from 
the 1927 and 1930 deeds that originally divided the 
tracts. Samson’s landman prepared a boundary 
stipulation, which is signed by the mineral owners of the 
two tracts, then Samson sent the stipulation to the 
neighboring lessee, Ellison, who signed the stipulation, 
accepting it. Two years later, after Ellison died, 
Ellison’s widow sued Samson’s successor, Concho, in a 
trespass to try title action, asserting that, contrary to the 
boundary stipulation, her leases cover the land drilled by 
the Samson parties. Samson asserted that Ellison’s 
husband relinquished any claim to the disputed tract by 
ratifying the boundary stipulation. Ellison argued that 
the stipulation is void because the deeds originally 
defining the boundary between the tracts is 
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unambiguous. The trial court granted summary 
judgment for Samson, but the court of appeals reversed, 
holding that Ellison had superior title because the 
original deed unambiguously conveyed all of the 
disputed tract to Ellison’s predecessor. 

The Supreme Court disagreed, and holds that 
Ellison’s claim is barred by her husband’s ratification of 
the boundary stipulation. “‘Ratification is the adoption 
or confirmation by a person with knowledge of all 
material facts of a prior act which did not then legally 
bind him and which he had the right to repudiate.’” 
“However, under longstanding common law, ‘a “void” 
act’ is ‘“not susceptible of ratification.”’” 

“On its face, the boundary stipulation addresses a 
‘question [that] has arisen’” among the owners, which 
they “agreed to resolve . . . in accordance with the 
stipulation.” “We have said that such ‘settlements of 
boundary are common, approved, and encouraged by 
the courts, and ought not to be disturbed,’ regardless of 
whether ‘it was afterwards shown that they had been 
erroneously settled.’” 

The court of appeals held the boundary stipulation 
was void because the deed was unambiguous and there 
was no objective uncertainty as to the boundary to 
resolve. But the Supreme Court agreed with the Samson 
parties that “imposing this ‘objective uncertainty’ 
requirement ‘would scuttle boundary agreements as a 
mechanism to avoid litigation’ because parties will 
never know whether their informal settlement of a 
boundary dispute is effective until it is declared so by a 
court.” While the mineral owners could have resolved 
the matter in court, they chose to resolve it “informally 
by executing he stipulation.” “We see no reason to 
second-guess the owners’ decision to bind themselves 
in that manner without resorting to litigation.” 

Addressing and rejecting several other defenses 
asserted by Ellison, the Court holds that Ellison’s 
husband ratified the stipulation, barring Ellison’s claim 
that her lease covered the disputed tract. 

 
19. San Jacinto River Authority v. Medina, 627 S.W.3d 

618 (Tex. 2021) 
 
Landowners sued for damages to their homes when 

the Authority released water from a dam during 
Hurricane Harvey. The Authority filed a motion under 
TEX. R. CIV. P. 91a asserting that there was no waiver 
of immunity under TEX. GOV’T CODE, ch. 2007 for 
physical damages to their property. The Supreme Court 
disagreed: TEX. GOV’T CODE, ch. 2007 “creates liability 
and waives governmental immunity for two causes of 
action: (1) a statutory takings claim under Subchapter B 

and (2) a suit to rescind proposed governmental action 
under Subchapter C. [The] . . . statutory takings claim 
may include a physical taking, such as the flooding 
alleged by the property owners, and is not limited solely 
to regulatory takings. [Further,] . . . statutory exceptions 
to liability under the chapter are not established by the 
property owner’s pleadings” so it was proper to deny 
“the River Authority’s motions to dismiss under Rule 
91a.” 

Jurisdiction was proper in the district court. While 
TEX. GOV’T CODE § 25.1032(c) provides that a “county 
civil court at law has exclusive jurisdiction in Harris 
County of eminent domain proceedings, both statutory 
and inverse,” TEX. GOV’T CODE § 2007.021(a) holds 
“that takings claims under the chapter ‘must be filed in 
a district court.’” 

“Sovereign and governmental immunity protect the 
state and its political subdivisions, respectively, from 
suit and liability absent the state’s express waiver. 
Chapter 2007’s Property Rights Act waives that 
immunity ‘to the extent of liability created by this 
chapter’ by authorizing a property owner to bring suit 
‘to determine whether the governmental action of a 
political subdivision results in a taking under this 
chapter.’ [TEX. GOV’T CODE §§ 2007.004(a), 
2007.021(a).] The Act defines the term ‘taking’ to 
include governmental actions compensable as takings 
under the state and federal constitutions, as well as less 
intrusive governmental actions that cause “a reduction 
of at least 25 percent in the market value of the affected 
private real property.’” 

Property takings can be “physical or regulatory.” 
“A physical taking occurs when the government literally 
takes property from its owner, such as when it 
‘authorizes an unwarranted physical occupation of an 
individual’s property.’ A regulatory taking occurs when 
the government restricts a property owner’s rights to 
such an extent as to become the functional equivalent of 
a physical seizure.” “A compensable taking under the 
state or federal constitution can be physical or 
regulatory.” See TEX. CONST. art. I, § 17. 

TEX. GOV’T CODE, ch. 2007 excludes 
condemnations. “Condemnation is the formal process 
by which private property is taken for a public use 
without the owner’s consent, but on the payment of 
adequate compensation. See TEX. PROP. CODE 
§ 21.012. . . . When the government takes or damages 
property without first initiating formal condemnation 
proceedings, however, the owner of private property 
may bring a common-law action for inverse 
condemnation. The action is referred to as inverse 
because the property owner initiates a common-law 
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action to recover compensation for a taking that has 
already occurred instead of the government initiating a 
formal statutory proceeding to determine appropriate 
compensation for a prospective taking.” 

TEX. GOV’T CODE, ch. 2007 “does not obligate a 
governmental entity to pay damages.” But it provides 
for more relief than recission. And while the entity can 
elect to pay damages under TEX. GOV’T CODE 
§ 2007.024(b), “whether it chooses to pay the amount of 
damages determined under the statute is not a matter of 
jurisdictional concern.” 

This suit should not be dismissed based upon the 
possibility that a constitutional claim may provide 
plaintiffs with “the desired remedy.” 

The government may act to protect life or property. 
TEX. GOV’T CODE § 2007.003(b)(7) excludes from 
liability under the chapter “‘an action taken out of a 
reasonable good faith belief that the action is necessary 
to prevent a grave and immediate threat.” However, 
TEX. GOV’T CODE § 2007.003(b)(13) requires “that the 
governmental action ‘not impose a greater burden than 
is necessary to achieve . . . safety.’” Here, the plaintiffs’ 
pleadings did not establish this defense. 

 
20. Sundown Energy LP v. HJSA No. 3, Ltd. P’ship, 

622 S.W.3d 84 (Tex. 2021) 
 
An oil-and-gas lease provided that it terminates 

after the primary term as to any tract not producing in 
paying quantities “unless Sundown was engaged in a 
‘continuous drilling operation.’” Paragraph 7(b) of the 
lease required that the “‘first such continuous 
development well shall be spudded-in on or before the 
sixth anniversary of the Effective Date, with no more 
than 120 days to elapse between completion or abandon-
ment of operations on one well and commencement of 
drilling operations on the next ensuing well.’” Another 
paragraph, Paragraph 18, broadly defines “‘Wherever 
used in this lease the term “drilling operations” . . .’” as 
including not only spudding in, but multiple other 
activities. 

HJSA sued Sundown asserting that the lease 
terminated as to the non-producing tracts because, it 
argued, the “continuous drilling operations” clause 
required Sundown to spud-in a new well every 120 days 
after completion or abandonment of operations on a 
prior well. Sundown argued that it was engaged in other 
operations within the definition of “drilling operations” 
under Paragraph 18. On cross-motions for partial 
summary judgment, the trial court agreed with 
Sundown, but on a permissive interlocutory appeal, the 
court of appeals agreed with HJSA and reversed. 

In a per curiam opinion without oral argument, the 
Supreme Court agreed with Sundown that “the parties 
expressly agreed that Paragraph 18’s definition of 
‘drilling operations’ would apply ‘whenever’ that 
phrase is used in the lease. The lease provides no 
exceptions. As such, the lease plainly requires ‘drilling 
operations’ in Paragraph 7(b) to include all of the 
operations Paragraph 18 delineates, not just spudding-in 
a well.” 

The Court rejected HJSA’s urging to “construe the 
lease ‘from a utilitarian standpoint.’” “The principle of 
freedom of contract requires us to recognize that 
‘sophisticated parties have broad latitude in defining the 
terms of their business relationship,’ and courts are 
obliged to enforce the parties’ bargain according to its 
terms. As we have said time and again, courts may not 
rewrite a contract under the guise of interpretation.” 

 
21. Los Compadres Pescadores, LLC v. Valdez, 622 

S.W.3d 771 (Tex. 2021) 
 
Jobsite electrocution case.  
“An improvement is any addition to real property, 

other than fixtures, that can be removed without causing 
injury to the real property.” 

 
22. Eagle Oil & Gas Co. v. TRO-X, L.P., 619 S.W.3d 

699 (Tex. 2021) 
 
“As courts recognize in the trust context, the 

holders of equitable title to property ‘are considered the 
real owners,’ and the trustee vested with legal title 
‘holds [the property] for the benefit of’ the equitable-
title holder.” 

 
23. BlueStone Natural Resources II, LLC v. Randle, 

620 S.W.3d 380 (Tex. 2021) 
 
Interpretation of an oil and gas lease. Lessors sued 

their lessee for underpayment of royalties, alleging that 
the lessee: (1) improperly deducted postproduction costs 
before computing royalties, and (2) improperly claimed 
royalty-free use of gas for off-lease purposes under the 
lease’s “free use” clause. The trial court entered 
summary judgment for the lessors on both issues, and 
the court of appeals affirmed. 

The Supreme Court agreed with the lower courts 
on the first issue and held that the lease provides for 
payment of royalties free of postproduction costs. The 
lease consists of a form Printed Lease with an attached 
Addendum. “The Addendum states that its language 
‘supersedes any provisions to the contrary in the printed 
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lease[.]’” 
Paragraph 3 of the Printed Lease requires the 
lessee to pay gas royalties based on “the market 
value at the well . . . of the gas so sold or used 
[off the premises].” But Paragraph 26 of the 
Addendum states that the “[l]essee agrees to 
compute and pay royalties on the gross value 
received, including any reimbursements for 
severance taxes and production related costs[.]” 
Paragraph 26 also includes typical “no 
deductions” language specifying that “royalties 
accruing under this lease . . . shall be without 
deduction” for postproduction costs. 

The royalty clause of the Printed Lease, standing 
alone, would allow deduction of postproduction costs: 
“When a mineral lease requires royalty to be computed 
‘at the well,’ the royalty interest bears its usual share of 
postproduction costs.” 

But the royalty clause of the Addendum would 
prohibit deduction of postproduction costs: “As a 
general proposition, a royalty clause based solely on the 
price actually received is ‘sufficient in itself to excuse 
the lessors from bearing postproduction costs.’ That is, 
an ‘amount realized’ clause, standing alone, creates a 
royalty interest that is free of postproduction costs.” “A 
modifier matters,” and where “proceeds are valued in 
‘gross,’ . . . the valuation point is necessarily the point 
of sale because that is where the gross is realized or 
received.” 

The royalty clauses of the Printed Lease and the 
Addendum conflict, but by the Addendum’s provision 
that its language “supersedes any provisions to the 
contrary in the printed lease,” the parties have expressly 
agreed to resolve this conflict in favor of the royalty 
clause in the Addendum. 

The lessor argues that the Court’s holding in 
Burlington Resources Oil & Gas Co., LLC v. Texas 
Crude Energy, LLC, 573 S.W.3d 198 (Tex. 2019), 
dictates that the “at the well” language of the Printed 
Lease controls because there is no explicit provision in 
the Addendum specifying a valuation point. But the 
Supreme Court distinguishes Burlington because, unlike 
the lease in Burlington, the lease here included “‘gross’ 
valuation language” that conflicts with the “at the well” 
term, nor did it have “a provision directing how to 
resolve conflicts.” 

On the issue of the “free use” clause, which the 
Supreme Court notes is an issue of first impression, the 
Court agreed with the lower courts that the clause 
applies only to on-lease use of gas, but reverses and 
remands because the stipulations on record do not 
establish the amount of damages as a matter of law. 

The “free use” clause provides: 
Lessee shall have free from royalty or other 
payment the use of . . . gas . . . produced from 
said land in all operations which Lessee may 
conduct hereunder, including water injections 
and secondary recovery operations, and the 
royalty on . . . gas . . . shall be computed after 
deducting any so used. 

(emphasis added by Court). Rejecting the lessee’s 
interpretation of this clause, the Court agreed with the 
lower courts “that the lease’s plain language 
contemplates free use limited to the leased premises and 
does not, by express language or otherwise, make any 
use that ‘benefits’ or ‘furthers’ the lease operations 
royalty free.” 

In the trial court, the parties stipulated that some 
gas was used as plant fuel off-premises, and the 
Supreme Court affirmed the trial court’s summary 
judgment that the lessee must pay royalties on all of this 
gas. The parties also stipulate that some of the gas was 
used as compressor fuel both on- and off-lease. Even 
though some of the compressor fuel gas was used on-
lease, the court of appeals affirmed the trial court’s 
summary judgment that the lessee owed royalties on all 
of this gas because it failed to present evidence 
establishing what amount of gas was used on-lease. 

The Supreme Court reverses and remands because 
the stipulation was insufficient to support summary 
judgment. “Neither party is entitled to summary 
judgment on damages for Compressor Fuel because the 
stipulations neither conclusively establish nor negate the 
existence of damages.” The stipulations left “unresolved 
fact issues regarding the existence and extent of 
Compressor Fuel damages as to each leasehold” which 
“preclude summary judgment[.]” 

 
24. Brumley v. McDuff, 616 S.W.3d 826 (Tex. 2021) 

 
Plaintiffs filed a suit to obtain title to disputed land 

by adverse possession. At issue was whether the 
plaintiffs adequately pleaded a suit to try title when they 
called their claim “a ‘quiet title’ action rather than a 
‘trespass to try title’ action.” The Supreme Court ruled 
that “the plaintiffs’ pleadings in substance allege a claim 
of trespass to try title by adverse possession.” 

Footnote 3: “Adverse possession is ‘an actual and 
visible appropriation of real property, commenced and 
continued under a claim of right that is inconsistent with 
and is hostile to the claim of another person.’ TEX. CIV. 
PRAC. & REM. CODE § 16.021(1); [TEX. CIV. PRAC. & 
REM. CODE § 16.026] (ten-year adverse-possession 
statute).” Footnote 50: “If an adverse possessor stays in 
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possession for the limitations period and meets all other 
statutory requirements, title transfers to the adverse 
possessor.” 

Footnote 4: “TEX. R. CIV. P. 788 (‘The defendant 
in [a trespass-to-try-title] action may file only the plea 
of ‘not guilty,’ which shall state in substance that he is 
not guilty of the injury complained of in the petition 
filed by the plaintiff against him, except that if he claims 
an allowance for improvements, he shall state the facts 
entitling him to the same.’). When a defendant pleads 
‘not guilty,’ the defendant admits possession of the 
subject property and claims superior title. [S]ee TEX. R. 
CIV. P. 790. The burden of proof is then on the plaintiff 
to establish that the plaintiff has a title superior to the 
defendant’s title. ‘To recover in a trespass to try title 
action, the plaintiff must recover upon the strength of 
his own title.’” 

“A claim for adverse possession requires specific 
pleadings.” Here, “unobjected-to complaints do not alter 
the petition’s fundamental substance.” 

A “trespass-to-try-title action ‘is the method of 
determining title to lands.’” TEX. PROP. CODE 
§ 22.001(a). “Although related claims exist to determine 
narrower questions of possession, a cloud on a title, or a 
non-possessory interest, a trespass-to-try-title action is 
the exclusive remedy for resolving overarching claims 
to legal title. It ‘embraces all character of litigation that 
affects the title to real estate.’ In a trespass-to-try-title 
action, a plaintiff may prove legal title by establishing: 
(1) a regular chain of title of conveyances from the 
sovereign to the plaintiff; (2) a superior title to that of 
the defendant out of a common source; (3) title by 
limitations (i.e., adverse possession); or (4) possession 
that has not been abandoned.” 

“Special pleading requirements govern trespass-to-
try-title actions. We have described these pleading 
requirements as ‘detailed,’ but they are not arduous. A 
petition must state: (1) the real names of the parties and 
their residence, if known; (2) a legally sufficient 
description of the premises; (3) the plaintiff’s claimed 
interest; (4) that the plaintiff possesses the premises or 
is entitled to possession; (5) that the defendant 
unlawfully entered and dispossessed the plaintiff of the 
premises and withholds possession; and (6) a ‘prayer for 
the relief sought.’” “When these requirements are met, 
we have disregarded other variations, treating any suit 
to establish title to land as a trespass-to-try-title action.” 
Footnote 30: “TEX. R. CIV. P. 783(a)–(e), (g). If rents 
and profits or damages are claimed, the petition must 
also include ‘such facts as to show the plaintiff to be 
entitled thereto and the amount thereof.’ TEX. R.  
 

CIV. P. 783(f).” 
The “substance of the plaintiff’s pleadings 

determines whether a claim sounds in trespass to try 
title.” Moreover, “a trespass-to-try-title action is ‘the 
method for determining title to . . . real property.’” Thus, 
the Court examines a petition’s substance, not its form, 
to determine if it alleges trespass-to-try-title. 

Footnote 36: The “Legislature amended the 
Declaratory Judgment Act to expressly provide that, 
notwithstanding [TEX. PROP. CODE § 22.001] (the 
trespass-to-try-title statute), a claimant may sue for 
declaratory relief ‘when the sole issue concerning title 
to real property is the determination of the proper 
boundary line between adjoining properties.’” 

Footnote 42: “In an appropriate case, the plaintiff 
must also allege that the defendant ‘unlawfully entered 
upon and dispossessed’ the plaintiff of the property. 
TEX. R. CIV. P. 783(e).” A “defendant’s ‘not guilty’ plea 
operates as an admission that the defendant ‘was in 
possession of the premises sued for, or that he claimed 
title thereto at the time of commencing the action.’ TEX. 
R. CIV. P. 790.” 

A “legal action to quiet title is traditionally one in 
which the superior title holder seeks to remove a 
challenge to that title. Thus, ‘[t]he plaintiff in a quiet-
title suit ‘must prove, as a matter of law, that he has a 
right of ownership and that the adverse claim is a cloud 
on the title that equity will remove.’’” “A suit that seeks 
to resolve a title dispute is, in effect, an action in trespass 
to try title, whatever its form.” 

Footnote 47: defendant not misled when it did not 
except to the petition. 

A “party does not turn a trespass-to-try-title dispute 
into a declaratory-judgment action through artful 
pleading, [and] a party does not forfeit its trespass-to-try 
title action by inartfully naming it.” 

 
25. PNC Mortgage v. Howard, 616 S.W.3d 581 (Tex. 

2021) 
 
Howards paid off a purchase-money mortgage by 

refinancing. Refinancing lender failed to timely 
foreclose. However, following a 2020 decision on a 
certified question in Lopez, the Supreme Court ruled that 
“[e]quitable ‘allows a lender who discharges a valid lien 
on the property of another to step into the prior 
lienholder’s shoes and assume that lienholder’s security 
interest in the property, even though the lender cannot 
foreclose on its own lien.’” A “lender’s forfeit of its lien 
does not preclude the lender’s equitable right to assert a 
pre-existing lien discharged with the proceeds from  
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its loan.” 
In Lopez, the Fifth Circuit asked, “‘Is a lender 

entitled to equitable subrogation, where it failed to 
correct a curable constitutional defect in the loan 
documents under § 50 of the Texas Constitution?’ We 
answered yes.” The “Texas Constitution ‘does not 
destroy the well-established principle of equitable 
subrogation.’” 

 “Subrogation permits a lender to assert rights 
under a lien its loan has satisfied when the lender’s own 
lien is infirm.” Footnote 6: Equitable “subrogation 
‘arises by operation of law or by implication in equity.’” 

Equitable subrogation “rights become fixed at the 
time the proceeds from a later loan are used to discharge 
an earlier lien. A lender’s negligence in preserving its 
rights under its own lien thus does not deprive the lender 
of its rights in equity to assert an earlier lien that was 
discharged using proceeds from the later loan.” 

Here, the discharged loan was a purchase money 
mortgage. The rights of the refinancing lender are 
“necessarily are limited by the conditions of the 
discharged lien.” 

Footnote 4: “‘A sale of real property under a power 
of sale in a mortgage or deed of trust that creates a real 
property lien must be made not later than four years after 
the day the cause of action accrues.’ TEX. CIV. PRAC. & 
REM. CODE § 16.035(b).” 
 

 Business Organizations 
 

1. Transcor Astra Group, S.A. v.  Petrobras America, 
Inc., ___ S.W.3d ___ (Tex. 2022) (4/29/22) 
 
“‘Generally, an arm’s-length transaction is one 

between two unrelated parties with generally equal 
bargaining power, each acting in its own interest.’ As a 
general rule, a transaction between fiduciaries is not an 
arm’s-length transaction but instead requires higher 
fiduciary standards that require full disclosure of all 
material facts.” Footnote 11: “‘Once a fiduciary 
relationship has been established, it is presumed to 
continue until it is repudiated.’ ‘[A] settlement 
agreement and general release cannot shield an officer 
or director who has failed in his fiduciary duty to 
disclose information relevant to a transaction with those 
whose confidence he has abused. . . .’ ‘A former 
director, of course, breaches his fiduciary duty if he 
engages in transactions that had their inception before 
the termination of the fiduciary relationship or were 
founded on information acquired during the fiduciary 
relationship.’” 

2. AMC Entertainment Holdings, Inc. v. iPic-Gold 
Class Entertainment, LLC, 638 S.W.3d 198 (Tex. 
2022) 
 
Antitrust case under Texas law. iPic alleged that 

AMC conspired with Regal to “crush” it by obtaining 
exclusive privileges to show movies in a process called 
“clearances.” The Supreme Court reinstated a summary 
judgment for AMC based upon a determination that there 
was not agreement between AMC and Regal. “The 
conspiracy that iPic has alleged is implausible, and its 
case rests on parallel conduct and suspicion. That is not 
enough to survive summary judgment under federal 
antitrust law because it does not tend to exclude the 
possibility that AMC acted independently. Because we 
construe the Texas Antitrust Act in harmony with 
federal law, iPic’s evidence is not enough to survive 
summary judgment under the Texas Act either.” 

The purpose of the Texas Antitrust Act, TEX. BUS. 
& COM. CODE, ch. 15, is to “promote economic 
competition.” It provides a cause of action for an 
unlawful conspiracy in restraint of trade and enables the 
plaintiff to sue for damages and injunctive relief. TEX. 
BUS. & COM. CODE, § 15.05. It further provides that it 
is construed in harmony with federal judicial 
interpretations. TEX. BUS. & COM. CODE, § 15.04. See 
15 U.S.C. § 1. Federal authority has ruled that plaintiff 
must prove an “unreasonable restraint[] of trade.” 

“[W]e review the lower courts’ judgments de novo, 
taking as true all evidence favorable to iPic and 
indulging every permissible inference in its favor. But 
because federal antitrust law guides our construction of 
the Texas Antitrust Act, our examination of the evidence 
must also take into account federal caselaw limiting 
what inferences are reasonable when the plaintiff’s 
evidence is ambiguous and the alleged conspiracy is not 
plausible.” To survive summary judgment on a claim 
asserting conspiracy, the plaintiff “‘must present 
evidence ‘that tends to exclude the possibility’ that the 
alleged conspirators acted independently.’” 

Footnote 36: Courts use a “three-step, burden-
shifting framework” to evaluate claims. “First, the 
plaintiff ‘bears the initial burden of showing that the 
challenged action has had an actual adverse effect on 
competition as a whole in the relevant market.’ Second, 
‘[i]f the plaintiff succeeds, the burden shifts to the 
defendant to establish the pro-competitive redeeming 
virtues of the action.’ Third, ‘[s]hould the defendant 
carry this burden, the plaintiff must then show that the 
same pro-competitive effect could be achieved through 
an alternative means that is less restrictive of com-
petition.’” 
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Case law instructs “that (1) parallel business 
conduct, alone, is insufficient to raise a fact issue on the 
existence of a conspiracy; (2) when the conspiracy 
alleged is implausible, more persuasive evidence will be 
required to survive summary judgment; and (3) the 
plaintiff’s evidence must tend to exclude the possibility 
that the defendants acted independently.” 

Moreover, the opinion outlines eight “plus factors” 
that serve as proxies for direct evidence of collusion: 

(1) actions that would be against the 
defendants’ self-interest if the defendants were 
acting independently, but consistent with their 
self-interest if they were acting in concert; (2) a 
motive to conspire; (3) an opportunity to con-
spire; (4) market concentration and structure 
conducive to collusion; (5) pretextual ex-
planations for anticompetitive conduct; (6) 
sharing of price information; (7) signaling; and 
(8) involvement in other conspiracies. 

In a summary judgment, a court must consider the 
plus factors to determine if the evidence supports a 
conspiracy by tending to exclude the assertion that the 
defendants acted independently. The amount of 
evidence required is “related to the implausibility of the 
plaintiff’s theory.” 

Here, under the facts, iPic’s claim was “im-
plausible.” Moreover, a company may trade a “short-
term financial loss for long-term gain.” Footnote 83: 
“‘The mere showing of frequent relations between 
alleged coconspirators . . . is insufficient to infer an 
illegal agreement.’” 

 
3. WWLC Investment, L.P. v. Miraki, 624 S.W.3d 796 

(Tex. 2021) 
 
In this bill of review, a limited partnership 

challenged a default judgment based on service on its 
“owner,” “CEO,” and “president,” but not its registered 
agent and general partner. 

“[S]ervice on a limited partnership may be made on 
its general partner or registered agent.” While a CEO or 
president is an “officer,” an “officer need not be a 
general partner and is not one by virtue of holding the 
office.” “Service on a limited partnership, unlike a 
corporation, is not authorized to be made through an 
officer.” 

While the president referred to herself as an 
“owner,” an “‘owner’ of a partnership is statutorily 
defined as ‘a partner,’” which “‘means a limited partner 
or general partner.’” “One could not infer” that an 
“owner” is “a limited partner . . . or a general partner.” 

 

Even though the trial court found that the “owner” 
was the “sole person involved with” the limited partner-
ship, that does not qualify her as the general partner. “A 
limited partnership’s general partner is ‘a person who is 
admitted to a limited partnership as a general partner in 
accordance with the governing documents of the limited 
partnership.’” 

Here, the general partner was a corporation whose 
charter was forfeited during the case and shortly before 
substituted service was accomplished. But “a corporate 
general partner that loses its certificate of formation 
remains a limited partnership’s general partner for at 
least 90 days unless the partnership agreement or the 
partners by written consent provide otherwise” under 
TEX. BUS. ORG. CODE § 153.155(a)(10)(B). 

 
4. Draughon v. Johnson, 631 S.W.3d 81 (Tex. 2021) 

 
Footnote 12: A “‘suit against a corporation tolls 

limitations as to the alter ego of the corporation.’” This 
doctrine is “‘based on the same equitable considerations 
that allow for piercing the corporate veil,’ and its 
purpose is ‘to prevent use of the corporate entity as a 
cloak for fraud or illegality or to work an injustice.’” 

 
5. Cooke v. Karlseng, et al., 615 S.W.3d 911 (Tex. 

2021) 
 
Limited partner sued his other partners, 

partnership, and asserted claims on behalf of partnership 
for its claims. The Supreme Court ruled that he had 
standing pursuant to its 2020 decision in Pike, and 
remanded. The court of appeals erred in holding “the 
trial court lacked jurisdiction over claims of a limited 
partner for harm done to the partnership because he 
lacked standing to bring those claims individually.” 

“Pike addressed whether a partner lacked standing 
to sue for breach of a partnership agreement that harmed 
the value of his partnership interest on the ground that 
such a cause of action belongs to the partnership rather 
than individual partners. . . . ‘[T]he authority of a 
partner to recover for an alleged injury to the value of 
its interest in the partnership is not a matter of 
constitutional standing that implicates subject-matter 
jurisdiction.’ . . . [S]tatutory provisions define and limit 
a partner’s ability to recover certain damages. . . . 
[H]owever, those provisions ‘go to the merits of the 
claim; they do not strip a court of subject-matter 
jurisdiction to render a take-nothing judgment if the 
[partner] fails to meet the statutory requirements.’” 
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 Wills, Estates, Probate, Trusts, and 
Guardianship 
 

1. Berry v. Berry, ____ S.W.3d ____ (Tex. 2022) 
(5/13/2022) 
 
Kenneth and his three brothers are co-trustees and 

beneficiaries of a trust. In 2016 Kenneth sues his 
brothers and other parties for breach of fiduciary duty 
and for claims under the Property Code for 
underpayment of rent by a related entity to a partnership 
owned by the trust from 2000 to 2007. Kenneth’s 
daughter, Chelsea, who is not named as a beneficiary 
but, as “issue” of one of the named beneficiaries, is a 
“demand beneficiary” under the trust instrument, also 
sues. 

Kenneth’s breach of fiduciary duty claims were 
barred by limitations. The Court holds the discovery rule 
does not apply because Kenneth both had constructive 
notice of the lease, which was recorded in the county 
records, and “had actual notice of facts ‘that in the 
exercise of reasonable diligence would have led to the 
discovery of the wrongful act.’” He was both the former 
president of the lessee entity and was a trustee of the 
trust “with his own obligation to monitor the Trust’s 
finances.” 

The brothers argue that Chelsea is not authorized to 
bring suit for injury to the trust, but the Supreme Court 
holds she is authorized as an “interested person” under 
TEX. PROP. CODE § 115.011(a) and as a beneficiary. 
Chelsea has a present interest in the trust and a 
contingent interest in distributions under the trust. 

Kenneth is not authorized to bring suit as a trustee, 
however. Under TEX. PROP. CODE § 113.085(a), “‘Co-
trustees may act by majority decision.’” Here, the 
majority of co-trustees determined that the suit was not 
in the best interest of the trust. 

Kenneth also claimed he could bring suit 
derivatively on behalf of the limited partnership owned 
by the trust, but “Kenneth himself is not a limited 
partner in the Partnership.” 
 
2. In the Guardianship of Fairley, ___ S.W.3d ___ 

(Tex. 2022) (3/4/22) 
 
Daughter of ward and wife (later, widow) of ward 

fought over appointment of wife to be his guardian, with 
daughter contending that all orders after wife was 
appointed were void because ward had not been 
properly served while he was out of state with the wife’s 
application for temporary guardianship, and while he 
was in state with wife’s application for a permanent 

guardianship. Service of the former and latter were 
defective for different reasons; but ward participated in 
the suit without complaint about the defect in the 
method of service. And case was not rendered moot by 
ward’s subsequent death. The Supreme Court ruled that 
the “probate court obtained subject-matter jurisdiction 
over this guardianship proceeding when [wife] filed her 
application for temporary guardianship and retained 
subject-matter jurisdiction after James’s death. . . . [T]he 
technical defects in service did not void the probate 
court’s orders because it is undisputed that James was 
personally served with the applications for guardia-
nship, James entered a general appearance and 
participated in the proceedings through his attorney ad 
litem, and [daughter] failed to establish that any 
deficiency with respect to the method of personal 
service rose to the level of a violation of due process.” 

Wife sought appointment as a temporary guardian. 
Footnote 2: TEX. EST. CODE § 1251.001(a) “authorizes 
courts to appoint a temporary guardian based on 
substantial evidence that a person may be incapacitated 
and probable cause that the immediate appointment of a 
guardian is required.” 

Wife later sought appointment as the ward’s 
permanent guardian. Footnote 3: TEX. EST. CODE 
§ 1101.151(a) “authorizes courts to appoint a guardian 
with full authority over a person who is found to be 
totally without capacity to care for himself, manage his 
property, operate a motor vehicle, make personal 
decisions regarding residence, and vote in a public 
election.”  

“To initiate a proceeding to appoint a guardian, a 
person must file a written application in the proper 
court. TEX. EST. CODE § 1101.001(a). Texas law 
permits the creation of a guardianship of a person or an 
estate, or both.” TEX. EST. CODE § 1002.012(b) defines 
“‘guardian’ to include both the guardian of an inca-
pacitated person and the guardian of an incapacitated 
person’s estate.” TEX. EST. CODE § 101.001(b)(3) 
requires “the application to state whether it is for 
guardianship of the person or estate, or both.” 

“The Legislature created the statutory probate court 
in Bexar County from which this appeal arises. See TEX. 
GOV’T CODE § 25.0171(c). The Legislature gives 
statutory probate courts original jurisdiction over 
guardianship proceedings.” See TEX. EST. CODE 
§ 1022.002(a) and TEX. CONST. art. V, § 8. 

TEX. EST. CODE § 1002.015 defines a “guardian-
ship proceeding” to include any matter related to a 
guardianship or covered by the statute. 

“A guardianship proceeding begins with ‘the filing 
of the application for the appointment of a guardian of 
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the estate or person, or both.’” TEX. EST. CODE 
§ 1022.002(d). “It ends when ‘the guardianship is 
settled and closed under this chapter.’ Id.” Therefore, 
the guardianship here began when wife filed her first 
application. “A ward’s death will necessarily bring the 
guardianship of the person to an end.” However, “the 
probate court’s jurisdiction continues until the court 
settles and closes the guardianship and discharges the 
guardian.” In fact, TEX. EST. CODE § 1204.051 and TEX. 
EST. CODE § 1204.108(a) both authorize the guardian to 
take certain action after the ward’s death. And, TEX. 
EST. CODE § 1251.052(b)(1) “authoriz[es] a temporary 
guardian to serve until the conclusion of the hearing 
contesting an application for guardianship.” TEX. EST. 
CODE § 1204.001 establishes “the procedures for 
settling and closing a guardianship.” 

After ward died, and daughter sued wife for 
wrongful death, “the probate court transferred the 
wrongful-death suit to itself under” TEX. EST. CODE 
§ 1022.007(a). Footnote 5: A “probate court deciding 
whether to transfer a related cause of action . . . should 
take into account the death of the ward and the 
forthcoming closure of the guardianship proceeding, as 
well as whether there is a pending or imminent probate 
proceeding into which the cause of action should be 
transferred instead.” 

One question was whether the death of the ward 
rendered the guardianship moot. Courts “lack subject-
matter jurisdiction to decide a moot controversy. [This 
is] . . . rooted in the separation-of-powers doctrine that 
prohibits courts from rendering advisory opinions. [See 
TEX. CONST. art II, § 1.] A suit may become moot at any 
time, including on appeal. A case is moot when a live 
controversy no longer exists or the parties have no 
legally cognizable interest in the outcome.” 

Both TEX. EST. CODE § 1051.103(a)  and TEX. EST. 
CODE § 1051.051 address service of citation in 
guardianship proceedings. TEX. EST. CODE 
§ 1051.103(a) required personal service because the 
ward was more than 12 years old. But TEX. EST. CODE 
§ 1051.051 controls the method of service of citation. It 
“specifies who may serve when personal service is 
required and how service must be effected.” It provides 
three groups of persons who can service citation, 
depending upon whether the ward has a lawyer and 
whether he is in this state. When an “other officer” may 
serve one, the statute refers “to those persons who are 
authorized to serve citation elsewhere” it the code. Thus, 
TEX. EST. CODE § 1051.103(a) indicates who must be 
served while TEX. EST. CODE § 1051.051 provides how 
that person may be served. 

Both the local rules of the courts and the Texas 

Rules of Civil Procedure address service of citation. 
“But neither an order from the Bexar County probate 
courts nor a rule of procedure can trump a statute 
governing service of process in guardianship 
proceedings.” 

Here, when the ward was out of state, he could be 
served by a “disinterested person.” That means a “one 
who is ‘[f]ree from bias, prejudice, or partiality’ and 
lacks ‘a pecuniary interest in the matter at hand.’” The 
“does not establish that ward was served by a 
disinterested person, as required by” TEX. EST. CODE 
§ 1051.051(b)(2). 

At the time ward was in the state, he had to be 
served by a “‘sheriff or constable’—a private process 
server is insufficient.” That did not occur here. 

Subject matter jurisdiction was acquired when the 
application was filed. Separately, the ward was served, 
but not properly. Nevertheless, the probate court had 
personal jurisdiction of over the ward because he “never 
complained about these defects [of service] at a time at 
which they could have been corrected. He instead 
entered a general appearance in the guardianship 
proceeding through his attorney ad litem and thereby 
consented to the personal jurisdiction of the probate 
court.” 

A party may consent to personal jurisdiction by 
entering a general appearance, which may be done 
individually or through an attorney. TEX. R. CIV. P. 120. 
This “cures any defect in the method of serving that 
party.” “The mere presence of a party or that party’s 
attorney in court does not constitute a general 
appearance.” Rather, it occurs when the party “(1) 
invokes the judgment of the court on any question other 
than the court’s jurisdiction, (2) recognizes by its acts 
that an action is properly pending, or (3) seeks 
affirmative action from the court.” 

The probate court appointed an attorney ad litem. 
TEX. EST. CODE § 1054.001 requires the “court to 
appoint an attorney ad litem for the proposed ward in a 
proceeding for the appointment of a guardian); see also 
[TEX. EST. CODE § 1002.002 (defining ‘attorney ad 
litem’ as an attorney appointed by the court ‘to represent 
and advocate on behalf of a proposed ward . . . in a 
guardianship proceeding’).” “An attorney ad litem is 
required by statute to review the application and 
relevant supporting materials; to interview the proposed 
ward before the appointment hearing; and to discuss 
with the ward, to the extent possible, the details of the 
case, the ward’s legal options, and the ward’s opinions 
regarding the necessity and scope of a guardianship.” 
TEX. EST. CODE § 1054.004. Though TEX. EST. CODE 
§ 1051.055(e) prohibits the attorney ad litem from 
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waiving service of citation, here the ward was served, 
albeit improperly. TEX. R. CIV. P. 124 “provides that a 
judgment cannot be rendered unless a defendant is 
served, or upon “acceptance or waiver of process, or 
upon an appearance by the defendant.’” In this case, the 
attorney ad litem waived complaint about the method of 
service, not the fact of personal service. 

“Even though the guardianship proceeding re-
mained pending, the probate court’s order appointing 
[wife] as [ward’s] permanent guardian is ‘final’ and is 
treated as such for purposes of appeal. ‘[A]n order [in a 
guardianship proceeding] disposing of all issues and all 
parties ‘in the phase of the proceeding for which it was 
brought’ is final and appealable even when the 
proceeding remains pending as to other issues.’” 
 
3. In re Guardianship of Jones, 629 S.W.3d 921 (Tex. 

2021)  
 
Probate and guardianship proceedings “present ‘an 

exception to the “one final judgment” rule,’” under 
which Crowson v. Wakeham, 897 S.W.2d 779 (Tex. 
1995), “establishes the test for finality” of judgments for 
purposes of appeal. Under Crowson, “an order disposing 
of all issues and all parties ‘in the phase of the 
proceeding for which it was brought’ is final and 
appealable even when the proceeding remains pending 
as to other issues.” 

 
4. In the Estate of Dempsey Johnson, 631 S.W.3d 56 

(Tex. 2021) 
 
One daughter accepted a bequest of a mutual fund 

provided by the will of her father, and then later sought 
to contest it by claiming undue influence. The Supreme 
Court ruled against her under the principle that “a person 
cannot accept benefits under a will while contesting its 
validity.” 

“Once a will contestant establishes an interest in an 
estate, the will’s proponent must establish any affirm-
ative defenses that defeat that interest, including that the 
contestant is estopped from contesting the will because 
she has accepted a benefit under it. The contestant may 
rebut such evidence by showing that her acceptance is 
consistent with seeking to set the will aside,” for 
instance by showing that she was otherwise legally 
entitled to the benefit. 

Footnote 2: TEX. EST. CODE § 309.051 requires “a 
representative to prepare and file an inventory and 
appraisement that sets out, among other things, the 
‘representative’s appraisement of the fair market value’ 
of all property belonging to the estate.” 

Any person interested in an estate “may contest its 
administration in probate court.” To have standing, the 
person must establish such an interest. The “‘the burden 
is on every person contesting a will, and on every person 
offering one for probate, to allege, and, if required, to 
prove, that he has some legally ascertained pecuniary 
interest, real or prospective, absolute or contingent, 
which will be impaired or benefited, or in some manner 
materially affected, by the probate of the will.’” 

Standing is addressed first. “When a party 
challenges a contestant’s interest in an estate, the trial 
court hears that issue during an in limine proceeding 
before hearing the contest itself. At the in limine 
hearing, the court decides whether the contestant has a 
legal or equitable interest in the estate. During that 
hearing, the contestant must establish an interest in the 
underlying estate. At that point, the burden shifts to the 
will’s proponent to adduce evidence of any affirmative 
defense that precludes the contestant from proceeding 
with her claim. Thus, the will’s proponent bears the 
burden to establish that the contestant voluntarily 
accepted benefits under the will. Absent any evidence 
rebutting it, competent evidence showing that the 
contestant accepted benefits under the will is sufficient 
to bar the contestant from proceeding to the merits of 
her claim.” 

Footnote 15: “‘The rule of election and estoppel in 
will contests is based upon equity and public policy. It 
is designed to prevent one from embracing a beneficial 
interest devised to him under a will, and then later 
asserting a challenge of the will inconsistent with the 
acceptance of benefits.’” 

A contestant may rebut the allegation that she 
accepted benefits by showing that she was otherwise 
entitled to the property. 

The Court reviews “questions of standing de novo.” 
Here, the contestant argued that she would have 

received more value from intestate succession than from 
the mutual fund. But, the test for determining whether 
there is an acceptance of benefits “‘does not depend 
upon the value of the benefits’” or what the contestant 
would have received under intestate succession. The 
issues is “whether the contestant has an existing legal 
entitlement to these benefits other than under the will.” 

Beneficiaries may enforce a will’s terms. “Estoppel 
by acceptance of benefits also does not preclude the 
beneficiary from challenging the executor’s conduct or 
seeking the executor’s removal,” because she is seeking 
to enforce the will. By contrast, a will contest seeks to 
invalidate it. Footnote 36: TEX. EST. CODE § 360.001(a) 
permits a request to partition and distribute the estate 
one year after letters testamentary are issued. 
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An executor cannot set up an acceptance of benefits 
argument by partially distributing the estate because the 
doctrine requires “that a beneficiary voluntarily accept 
the benefit. If a beneficiary or devisee lacks knowledge 
of some material fact at the time of acceptance, she may 
take steps to reject the benefit.”  

Here, the contestant had an election: whether to 
accept benefits. When she made her choice, she “‘must 
adopt the whole contents of the instrument, so far as it 
concerns [her], conforming to its provisions, and 
renouncing every right inconsistent with it.’” 

 
5. Eagle Oil & Gas Co. v. TRO-X, L.P., 619 S.W.3d 

699 (Tex. 2021) 
 
“As courts recognize in the trust context, the 

holders of equitable title to property ‘are considered the 
real owners,’ and the trustee vested with legal title 
‘holds [the property] for the benefit of’ the equitable-
title holder.” 
 

 Conversion, Cargo, and Bailment 
 
No cases to report 
 

 Products Liability 
 

1. Amazon.com, Inc. v. McMillan, 625 S.W.3d 101 
(Tex. 2021) 
 
Nineteen-month-old girl suffered permanent 

esophageal damage from the battery of a remote control 
her father had purchased through Amazon. The remote 
control was acquired through Amazon from a “third-
party merchant” named “USA Shopping 7693,” a 
Chinese person not amenable to service of citation. 
After a federal judge denied summary judgment to 
Amazon, the court permitted an interlocutory appeal to 
the Fifth Circuit. The Fifth Circuit then certified a 
question to the Texas Supreme Court about whether 
Amazon could be liable under products liability law as 
a “seller.” The Court answered “no.” “To be liable as a 
non-manufacturing seller of defective products under 
[TEX. CIV. PRAC. & REM. CODE § 82.003], an entity 
must first qualify as a seller under [TEX. CIV. PRAC. & 
REM. CODE § 82.001]. We hold that “sellers” under 
section 82.001 are persons or entities engaged in the 
business of distributing products through ordinary sales 
or placing products in the stream of commerce through 
non-sale commercial transactions. Because the product 
in this case was sold on Amazon’s website by a third 
party and Amazon did not hold or relinquish title, 

Amazon is not a seller even though it controlled the 
process of the transaction and the delivery of the 
product.” 

This ruling focuses upon “third-party sales on 
Amazon.com. . . . We do not address whether Amazon 
would be a seller in any other circumstance.” 

“Texas law imposes strict liability on manu-
facturers and some sellers of defective products.” When 
“the ultimate consumer obtains a defective product 
through an ordinary sale, the potentially liable sellers are 
limited to those who relinquished title to the product at 
some point in the distribution chain.” 

While “non-manufacturing sellers typically are not 
liable under [TEX. CIV. PRAC. & REM. CODE, ch. 82], an 
exception applies when the manufacturer is not subject 
to the jurisdiction of the court. TEX. CIV. PRAC. & REM. 
CODE § 82.003(a)(7)(B).” Footnote 6: The statute 
“creates a statutory duty for manufacturers to indemnify 
innocent sellers. TEX. CIV. PRAC. & REM. CODE 
§ 82.002.” 

The “defines a seller as ‘a person who is engaged 
in the business of distributing or otherwise placing, for 
any commercial purpose, in the stream of commerce for 
use or consumption a product or any component part 
thereof.’” TEX. CIV. PRAC. & REM. CODE § 82.001(3). 
Here, the Court looked to the “body of law, as well as 
dictionary definitions, for guidance on the meaning of 
‘distributing or otherwise placing.’” The Court has 
“concluded that concepts included in the Legislature’s 
‘seller’ definition acquired particular meaning from our 
common-law products liability cases.” 

When the Court adopted RESTATEMENT (SECOND) 
OF TORTS “section 402A in 1967, we identified as 
sellers not only manufacturers but also non-
manufacturing distributors. We later recognized that 
dealers are sellers.” Liability also extends to “a limited 
category of entities that engage in ‘non-sale commercial 
transactions.’” “Entities that retain title to but share the 
use of defective products as part of a commercial 
transaction . . . can be sellers.” Also, “those that provide 
a mix of goods and services may be sellers.” But, those 
“that provide both goods and services are not sellers if 
the provision of products is incidental to the provision 
of services.” And, “those that merely assist or facilitate 
sales . . . are not sellers.” The definition of “seller” 
reflects this law. 

Under a different statute, the meaning of a “seller” 
is “someone who parts with title for a price. See TEX. 
BUS. & COM. CODE § 2.106(a).” 

The Court engaged with the provisions of the 
RESTATEMENT (THIRD) OF TORTS and found the Court 
interpretation to be consistent with it. Footnote 9: 
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“Because the Legislature and the drafters of the Third 
Restatement were responding to the same developments 
in products liability, namely the inclusion of non-sale 
methods of distribution, it is reasonable to read the 
language of each consistently.” 

“Chapter 82 is a liability-restricting statute.” It does 
not expand the pool of defendants, but reduces them.”  

Footnote 11: “When a sale has occurred, holding 
and relinquishing title is a necessary—but not 
sufficient—requirement for ‘seller’ status.” 

“[N]on-sale liability is possible only when the 
person or entity provides the product in a way that puts 
them in the same position as one making a sale.” 

“‘Any entrusting of possession of goods to a 
merchant who deals in goods of that kind gives him 
power to transfer all rights of the entruster to a buyer in 
ordinary course of business.” See TEX. BUS. & COM. 
CODE § 2.403(b). But, entrustments do not make the 
entrustee a “seller.”  

Amazon’s control over the transaction “does not 
transform an otherwise non-title-holding sales 
facilitator into a ‘seller.’” 
 
2. In re Academy, Ltd., 625 S.W.3d 19 (Tex. 2021)  

 
Following the Sutherland Springs mass shooting, 

plaintiffs sued Academy, where the out-of-state 
assailant purchased the weapon and a large magazine. 
The trial court denied a motion for summary judgment 
filed by Academy under a federal statute, and Academy 
sought a mandamus from the Supreme Court, which it 
granted. The case was governed by 15 U.S.C. § 7902(a) 
and 7903(5)(A), the Protection of Lawful Commerce in 
Arms Act (PLCAA). The Court ruled that the PLCAA 
generally prevents suits as well as liability against the 
sellers, that plaintiffs’ claim did not fit under two 
exceptions in the act, and that therefore Academy did 
not have an adequate remedy by appeal. As a result, the 
Court held “that the PLCAA bars the lawsuits and 
protects Academy from continued participation in 
litigation.” 

The Gun Control Act, 18 U.S.C. § 922(b)(3), 
prohibits sale of a firearm to an out-of-state resident 
unless the purchaser meets with the seller in person and 
the seller complies with the legal requirements of the 
states of the sale and purchaser. Here, a key distinction 
was between the sale of a rifle and of a magazine, which 
holds the shells. 

The PLCAA generally provides that sellers should 
not be liable from criminal or unlawful misuse of 
firearms, prohibiting “civil actions” against them. It 
directs immediate dismissal of such suits (called 

“qualified civil liability” actions). A “qualified civil 
liability action is (1) a civil action (2) brought by any 
person (3) against a seller of a qualified product (4) for 
damages or other relief (5) resulting from the criminal 
or unlawful misuse of the product by a third party.” 

Plaintiffs urged two of six exceptions to the PLCAA: 
(1) for “negligent entrustment” to the buyer; and (2) 
violation of the conditions of sale (called the “predicate” 
exception). 15 U.S.C. § 7903(5)(A)(ii) and 7903(5)(A)(iii). 

Regarding the predicate exception, the relevant 
statute addresses the sale of a “firearm.” Colorado, the 
residence of the purchaser, prohibited the sale of “large-
capacity” magazines, but not this rifle. Thus, 
Academy’s sale did not violate Colorado law. That was 
true even though the rifle was packaged with the rifle, 
and an extra magazine was purchased. 

The PLCAA provides an exception for negligent 
entrustment, but does not create a cause of action for 
that. Accordingly, state law applies. Texas law on 
negligent entrustment includes automobiles, but also 
other types of property, including firearms. Liability 
“‘for negligently entrusting a vehicle to an unlicensed 
driver is a part of the law of bailments, but not of the law 
of sales or gifts.’” “‘A bailor entrusts, for what he 
entrusts is his. But a vendor does not entrust; he sells his 
chattel.’” Specifically, “‘negligent entrustment does not 
apply to the sale of a chattel.’” The Court has not 
adopted RESTATEMENT (SECOND) OF TORTS § 390 cmt. 
a (AM. LAW INST. 1965), which includes sales. The 
basis of negligent entrustment in Texas is that 
ownership gives the right of control over the item’s use, 
and a sale transfers ownership. Texas law confers “no 
viable cause of action . . . for negligent entrustment 
based on a sale of chattel.” Absent a state cause of 
action, there exists no exception to the PLCAA for 
negligent entrustment. 

 
3. Emerson Electric Co. v. Johnson, 627 S.W.3d 197 

(Tex. 2021) 
 
Plaintiff was badly burned when the compressor of 

an air conditioner exploded. He sued maker of a 
“terminal” and its affiliate, the maker of the air 
conditioner. The maker of the terminal also made a 
functionally equivalent newer model of the terminal that 
was essentially the same price and was safer. The 
Supreme Court affirmed the jury verdict alleging a 
safter alternative design, holding that the evidence was 
legally sufficient and that certain errors claimed about 
the plaintiff’s expert and the charge were not preserved. 

“‘To recover for a products liability claim alleging 
a design defect, a plaintiff must prove that (1) the 
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product was defectively designed so as to render it 
unreasonably dangerous; (2) a safer alternative design 
existed; and (3) the defect was a producing cause of the 
injury for which the plaintiff seeks recovery.’” 

On appeal, defendants’ criticism of the expert 
“does not comport with any of the challenges that 
[defendants] presented to the trial court. The trial court 
had no opportunity to consider whether [plaintiff’s 
expert] ‘used the wrong test’ as [defendants] advocate 
now. Accordingly, this claimed error in the admission 
of expert testimony is not preserved for our review.” 

“‘In determining whether a product is defectively 
designed, the jury must conclude that the product is 
unreasonably dangerous as designed, taking into 
consideration the utility of the product and the risk 
involved in its use.’” In Grinnell, “we identified five 
types of evidence admissible in design-defect cases:  

(1) the utility of the product to the user and to 
the public as a whole weighed against the 
gravity and likelihood of injury from its use;  
(2) the availability of a substitute product which 
would meet the same need and not be unsafe or 
unreasonably expensive;  
(3) the manufacturer’s ability to eliminate the 
unsafe character of the product without seri-
ously impairing its usefulness or significantly 
increasing its costs;  
(4) the user’s anticipated awareness of the 
dangers inherent in the product and their 
avoidability because of general public knowl-
edge of the obvious condition of the product, or 
of the existence of suitable warnings or 
instructions; and  
(5) the expectations of the ordinary consumer.” 

A “determination of whether the risk–utility 
evidence presented is legally sufficient requires 
consideration of the Grinnell factors, though they are 
not themselves elements of a design-defect claim. 
Rather, the jury must balance this evidence to decide 
whether the product is or is not unreasonably dangerous; 
we do not disturb that balance ‘unless the evidence 
allows but one reasonable conclusion.’” 

“The Grinnell factors describe the types of 
evidence admissible to show an unreasonably dangerous 
product. In this case, the evidence that shows the 
feasibility, cost, and availability of a safer alternative 
design also addresses the Grinnell factors. . . .” 

The “existence of an alternative design is not proof 
that a product’s design is unreasonably dangerous. 
[Rather,] . . . the cost, feasibility, and availability of the 
alternative design relative to the claimed danger must 
demonstrate that the danger present in the product was 

unreasonable in light of the product’s intended use.” 
Here the jury did not need to resolve a disputed 

point about the source of the ignition of spraying fluids. 
“We require expert testimony on causation when an 
issue involves matters beyond jurors’ common under-
standing.” Here, though, it was undisputed that the fluid 
“fueled the flames” and that burn injuries were 
foreseeable. Because scalding fluid was a known 
consequence of the undisputed “venting,” the jury did 
not have to sort through sources of fuel and ignition, as 
in Mack Truck. Plus, here, the theory of causation was 
not “pure conjecture.” Admitting plaintiff’s expert’s 
testimony on causation thus did not cause an “improper 
verdict.” 

The ‘‘“jury need not and should not be burdened 
with surplus instructions’ when balancing various 
factors in design-defect cases.’” 

The Legislature has determined that, in a design 
defect case, the plaintiff must establish “‘that: (1) there 
was a safer alternative design; and (2) the defect was a 
producing cause of the personal injury . . . for which the 
claimant seeks recovery.’” TEX. CIV. PRAC. & REM. 
CODE § 82.005(a). The charge must conform to this.  

If “‘a trial court refuses to submit a requested 
instruction that is otherwise proper, the question on 
appeal is whether the request was reasonably necessary 
to enable the jury to render a proper verdict.’ . . . [Here, 
the lack of the Grinnell factors] did not cause an improper 
verdict because the challenged factor was subsumed 
within the instructions that the trial court gave.” 

In this case, the court instructed the jury based upon 
STATE BAR OF TEXAS, TEXAS CIVIL PATTERN JURY 
CHARGES PJC 71.4 (2020). This adequately captured 
the disputed Grinnell factor. “Though a proper design-
defect charge should include the entire explanatory 
phrase, its omission was not harmful error in this case.” 
And, though “error, the failure to instruct the jury to 
separately consider the utility of the compressor to 
[plaintiff] and to the public did not cause an improper 
verdict.” 

A “charge in a personal-injury products case 
should focus the jury on ‘the gravity and likelihood of 
injury.’ But the ordinary definition of ‘risk’ is the 
‘possibility’ (or likelihood) ‘of suffering harm or loss.’ 
It would have been better to instruct the jury to consider 
the likelihood and the gravity of the injury. Its omission 
was not harmful error, however, because ‘risk’ en-
compasses ‘likelihood.’” 

Both a design defect claim and marketing defect 
claim “afford the same relief.” 

Finally, defendants failed to preserve an objection 
to the apportionment part of the charge. 
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 Medical Malpractice 
 

1. Pediatrics Cool Care v. Thompson, ___ S.W.3d 
___ (Tex. 2022) (5/13/22) 
 
Teenager committed suicide. Jury found pedia-

trician’s office committed malpractice and awarded 
damages. The Texas Supreme Court ruled the evidence 
of causation was legally insufficient. “Because the 
testimony does not establish but-for causation, and our 
precedent requires it in cases like this one, we reverse 
and render.” 

“Ordinarily, to recover for medical malpractice, a 
plaintiff must prove ‘to a reasonable medical probability 
that the injuries complained of were proximately caused 
by the negligence of a defendant.’ The two elements of 
proximate cause are cause-in-fact and foreseeability. A 
defendant’s negligence is the cause-in-fact of a plain-
tiff’s injury if ‘(1) the negligence was a substantial 
factor in causing the injury, and (2) without the act or 
omission, the harm would not have occurred.’ Courts 
refer to these two components as ‘substantial factor’ 
causation and ‘but for’ causation.” 

Under Bustamante, “when the facts establish that 
concurrent causation exists for multiple negligent 
actors—each whose negligence is itself a but-for cause 
of the injury in question absent the others’ concurrent 
negligence—then the but-for requirement shifts from 
the individual level to the aggregate level of defendant 
tortfeasors.” “Because both physicians had failed to 
diagnose and treat the retinopathy, it was impossible to 
say that, but for the actions of either physician, the infant 
would have a sighted life. The evidence of but-for 
causation was nonetheless present at the aggregate 
level—but for the combined negligence of Dr. Ponte and 
Dr. Llamas, the infant more likely than not would have 
a sighted life.” 

Here there were multiple defendants. Accordingly, 
if “the negligent acts of each provider are so concurrent 
that they cannot be examined in isolation, the correct 
approach is to consider whether each provider’s 
individual negligence was a substantial factor in A.W.’s 
death and whether the providers’ combined negligence 
was a but-for cause of A.W.’s death.” 

Also, in Windrum, the Court did not eliminate but-
for causation.  

“To prove that medical negligence proximately 
caused an injury or death requires expert testimony. An 
expert’s scientific testimony must be ‘grounded ‘in the 
methods and procedures of science.’’ ‘Otherwise, the 
testimony is ‘no more than subjective belief or 
unsupported speculation.’’ Thus, an expert’s bare 

assertions about causation do not suffice.” If “‘the 
record contains no evidence supporting an expert’s 
material factual assumptions, or if such assumptions are 
contrary to conclusively proven facts, opinion testimony 
founded on those assumptions is not competent 
evidence.’ Finally, when the evidence demonstrates 
other plausible causes of an injury, the expert must 
exclude those other causes with reasonable certainty.”  

Here, the Court said that the plaintiff’s expert was 
speculation, and his assumptions were contradicted by 
the testimony. He could not identify treatment that 
“‘would have prevented suicide reliably.’” While the 
plaintiff’s expert “appropriately relied on his experience 
in treating patients with depression, his connection to 
A.W.’s case relies on facts not borne out by the record.” 
“We do not require certainty. . . . Expert opinions, how-
ever, must be based on the facts in the record and not 
controverted by them, even when relying on experience 
and training as a basis for a medical opinion.” Moreover, 
he “did not exclude the alternative possibility proposed 
by” the defense expert. When “‘the facts support several 
possible conclusions, only some of which establish that 
the defendant’s negligence caused the plaintiff’s injury, 
the expert must explain to the fact finder why those 
conclusions are superior based on verifiable medical 
evidence, not simply the expert’s opinion.’” 
 
2. E.D. v. Texas Health Care, P.L.L.C., ___ S.W.3d 

___ (Tex. 2022) (5/6/22) 
 
In a medical malpractice case based upon a birth 

injury, the trial court found that plaintiff’s expert report 
was adequate. The court of appeals reversed, but the 
Supreme Court reversed the court of appeals, holding 
that “(1) ‘the original memorandum opinion . . . was 
flawed’; (2) Dr. Balducci’s report ‘provide[s] a fair 
summary of what he purport[s] to be the applicable 
standard of care, how Dr. Jones failed to meet that 
standard, and the causal relationship between the failure 
and the harm alleged’; and (3) under the correct standard 
of appellate review, the court was not permitted to 
assess the credibility of the expert’s opinion or sub-
stitute its judgment for that of the trial court.” Ac-
cordingly, “the trial court did not abuse its discretion.” 

TEX. CIV. PRAC. & REM. CODE § 74.351(l) and 
74.351(r)(6) require “health-care-liability claimants to 
timely serve each defendant physician with an adequate 
expert report. A report is adequate if it represents ‘an 
objective good faith effort’ to provide ‘a fair summary 
of the expert’s opinion’ regarding the applicable 
standard of care, the physician’s breach of that standard, 
and the causal relationship between the breach and the 
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harm alleged.” 
TEX. CIV. PRAC. & REM. CODE § 74.351(a) 

“requires health-care-liability claimants to serve each 
defendant physician or health-care provider with an 
adequate expert report early in the litigation. If the 
claimant fails to clear this substantive hurdle, the trial 
court must dismiss the suit with prejudice and award 
reasonable attorney’s fees and costs to the affected 
defendant. [See TEX. CIV. PRAC. & REM. CODE 
§ 74.351(b).] By expeditiously weeding out un-
meritorious claims ‘before litigation gets underway,’ the 
threshold requirement of an adequate expert report 
strikes ‘a careful balance between eradicating frivolous 
claims and preserving meritorious ones.’” 

“An expert report is adequate if it ‘represent[s] an 
objective good faith effort’ to provide a ‘fair summary 
of the expert’s opinions regarding applicable standards 
of care, the manner in which the care rendered by the 
physician or health care provider failed to meet the 
standards, and the causal relationship between that 
failure and the injury, harm, or damages claimed. TEX. 
CIV. PRAC. & REM. CODE § 74.351(l), 74.351(r)(6). An 
expert report demonstrates a ‘good faith effort,’ and is 
sufficient under the statute, when it ‘(1) inform[s] the 
defendant of the specific conduct called into question 
and (2) provid[es] a basis for the trial court to conclude 
the claims have merit.’ This adequacy inquiry is 
confined to the four corners of the report, taken as a 
whole, and under an abuse-of-discretion standard, 
‘[c]lose calls must go to the trial court.’” 

“In articulating the standard of care and breach, an 
expert report ‘must set forth specific information about 
what the defendant should have done differently’; that 
is, ‘what care was expected, but not given.’ A report 
adequately addresses causation when the expert 
explains ‘how and why’ breach of the standard caused 
the injury in question by ‘explain[ing] the basis of his 
statements and link[ing] conclusions to specific facts.’ 
The report need only make ‘a good-faith effort to 
explain, factually, how proximate cause is going to be 
proven.’  At this preliminary stage of the litigation, 
whether the expert’s explanations are ‘believable’ is not 
relevant to the analysis of whether the expert’s opinion 
constitutes a good-faith effort [] to comply with the 
Act.” 

“Dr. Balducci’s report meets the fair-summary 
standard by setting forth ‘specific information about 
what the defendant should have done differently.’” 

The “components of proximate cause are 
foreseeability and cause-in-fact, but a report need not 
use these specific words.” 

Here, the review by the court of appeals was “faulty 

because it does not consider the report as a whole,” and 
it “weigh[ed] the credibility of the expert’s opinions. 
While an expert’s report must not be conclusory, the 
court’s skepticism about the expert’s opinion does not 
render it so. The ‘fair summary’ benchmark is not an 
evidentiary standard, and at this early stage of the 
litigation, ‘we do not require a claimant to present 
evidence in the report as if it were actually litigating the 
merits.’ Rather, ‘[t]he ultimate evidentiary value of the 
opinions proffered’—that is, whether there actually is a 
breach and causal connection—'is a matter to be 
determined at summary judgment and beyond.’” 
 
3. Columbia Valley Healthcare System, L.P. v. 

A.M.A., ___ S.W.3d ___ (Tex. 2022) (4/22/22) 
 
Hospital neglected to timely respond to declining 

fetal heartrate, baby had cord wrapped around his neck, 
and due to oxygen depravation suffered cerebral palsy. 
Jury awarded damages for baby’s future medical care. 
Hospital requested that the payments be made in 
installments, and challenged how the trial court 
calculated them in the judgment. The Supreme Court 
ruled that hospital was not entitled to have jury findings 
on the structuring of future installments. The Court ruled 
that the trial court’s determination of how the 
installments set forth in the judgment constituted an 
abuse of discretion. But because the Court had decided 
Regent Care  after the trial court entered the judgement, 
the Court remanded the case to the trial court to enter a 
judgement that was informed by the holding of Regent 
Care. 

“When properly invoked, the periodic-payments 
statute requires the trial judge to order that the award for 
future healthcare expenses be paid ‘in whole or in part 
in periodic payments rather than by a lump sum 
payment.’ TEX. CIV. PRAC. & REM. CODE § 74.503(a)  . 

TEX. CIV. PRAC. & REM. CODE § 74.503 “provides 
that ‘[a]t the request of a defendant physician or health 
care provider or claimant, the court shall order that 
medical, health care, or custodial services awarded in a 
health care liability claim be paid in whole or in part in 
periodic payments rather than by a lump-sum payment.’ 
‘At the request of a defendant physician or healthcare 
provider or claimant,’ moreover, ‘the court may order 
that future damages other than medical, health care, or 
custodial services . . . be paid in whole or in part in 
periodic payments rather than by a lump sum 
payment.’” The court must make specific findings set 
forth in the statute. 

‘“The periodic payments are to be made ‘to the 
recipient of future damages at defined intervals.’ Such 
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‘[p]eriodic payments, other than future loss of earnings, 
terminate on the death of the recipient.’ Finally, ‘[f]or 
purposes of computing the award of attorney’s fees,’ the 
court must reduce the periodic payments to present 
value ‘based on the claimant’s projected life 
expectancy.’” 

In Regent Care, the Court “‘emphasized that the 
total amount awarded must be the amount that the 
evidence shows will compensate the claimant for future 
damages.’” The trial court must specify the details of 
future periodic payments. 

The party requesting periodic payments must 
identify for the trial court the evidence regarding the 
findings for them required by the statute. And, the “trial 
court may need to receive additional evidence” to make 
determine the future payments. In the award, “the trial 
court must also identify evidence to support the amount 
it divided between any lump-sum and periodic 
payments.” 

Trial court denied hospital’s request for jury 
questions related to structured payments. Hospital “had 
a right under the Texas Constitution to a jury 
determination of every fact essential to the resolution of 
the claims brought against it. But A.M.A.’s claim 
remains one for medical malpractice, and [hospital] 
received a jury trial on that underlying claim. . . .” 

Footnote 3: “evidence in a medical-malpractice 
case is legally sufficient when it ‘rises to a level that 
would enable reasonable and fair-minded people to 
differ in their conclusions.’” 

“The judge . . . was required to base her orders 
concerning the award structure on the evidence 
presented at trial. The Constitution does not require a 
jury to go further and allocate how or when its award 
will be paid. . . . Finally, the periodic-payments statute 
does not implement a constitutional guarantee.” 

It “is not incumbent upon the court to submit 
granular questions relating to the proper structuring of 
periodic payments to the jury. The statute does not 
require the jury to make findings of life expectancy or 
an annualized assessment of medical expenses. See TEX. 
CIV. PRAC. & REM. CODE § 74.503. Rather, . . . the 
statute expressly directs ‘the court,’ under specified con-
ditions, to structure the award as periodic pay-
ments. . . .” The trial court retains discretion, though, to 
submit those questions to a jury. Footnote 5: Tex. R. 
Civ. P. 278   does not “require that these questions be 
submitted to the jury. We have interpreted this rule to 
require submitting ‘controlling questions’ to the jury.” 

When determining the structure and lump-sum 
payments, the trial court must “rely on and point to” 
evidence. And, it cannot contradict the jury verdict, as it 

did here.  
Here, also, the “award going to the special-needs 

trust, violates the statute’s requirement that ‘[p]eriodic 
payments, other than future loss of earnings, terminate 
on the death of the recipient.’ TEX. CIV. PRAC. & REM. 
CODE § 74.506(b).”  

When determining the lump sum payments, 
attorney’s fees can be considered. Footnote 8: “The 
periodic-payments statute authorizes the plaintiff to pay 
fees from the award, see TEX. CIV. PRAC. & REM. CODE 
§ 74.507, and the trial court did not err by authorizing 
the payment of such attorney’s fees. The statute requires 
the trial court to reduce the total amount of periodic 
payments to net present value to facilitate computing 
any attorney’s fees obligation.” 

 
4. Lake Jackson Medical Spa, Ltd. v. Gaytan, 640 

S.W.3d 830 (Tex. 2022) 
 
Gaytan sued Lake Jackson Medical Spa, its 

employee, aesthetician Guztman, and its owner, Dr. 
Yarish, complaining that Gutzman negligently per-
formed skin treatments that caused discoloration and 
scarring. Gaytan’s pleadings originally claimed 
“medical negligence” and alleged she gave presuit 
notice under the Texas Medical Liability Act, but 
Gaytan never serves an expert report under TEX. CIV. 
PRAC. & REM. CODE § 74.351. When the defendants 
moved to dismiss for failure to file an expert report, 
Gaytan argues in response that she was not asserting a 
“health care liability claim” under the Act. The day 
before the hearing, she amended her petition to omit any 
reference to the Act or to “medical” treatments or 
negligence, alleging instead that the treatments were 
“cosmetic.” 

The trial court denied the motion to dismiss. The 
defendants filed an interlocutory appeal, arguing in part 
that the original petition explicitly asserts a health care 
liability claim and the amended petition was untimely, 
but the court of appeals affirmed. The Supreme Court 
holds that the court of appeals correctly held that the 
trial court could consider the amended petition, but 
holds that Gaytan’s claims are nonetheless health care 
liability claims because they concern the defendants’ 
provision of “health care” pursuant to a physician-
patient relationship between Gaytan and Dr. Yarish. 

The court of appeals was correct in concluding that 
the trial court could consider the amended petition. The 
Act “says nothing about whether or when a claimant can 
amend her pleadings, either before or after the 120-day 
deadline.” “Our rules generally permit parties to freely 
amend their pleadings, so long as doing so does not 
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‘operate as a surprise to the opposite party.’” 
However, in determining whether a claim is a 

health care liability claim, courts “must consider ‘the 
underlying nature of the plaintiff’s claim rather than its 
label’ and  . . . parties cannot alter that nature ‘through 
artful pleading.” “In fact, courts making that deter-
mination are ‘not bound by the pleadings,’ and instead 
must determine the claim’s true ‘underlying nature’ by 
considering the ‘entire court record,’ including ‘the 
pleadings, motions and responses, and relevant evidence 
properly admitted.’” “Just as a claimant cannot avoid the 
Act’s application by artfully pleading claims for 
ordinary negligence or premises liability, she cannot 
activate the Act’s application by inartfully pleading 
claims for ‘medical negligence.’” 

Even considering the amended petition, Gaytan’s 
claims are health care liability claims based on their 
“underlying nature as revealed in this record.” The 
definition of a “health care liability claim” under Tex. 
Civ. Prac. & Rem. Code § 74.001(a)(13)   “includes 
three basic elements: (1) the defendant must be a 
physician or health care provider; (2) the claim must 
concern ‘treatment, lack of treatment, or a departure 
from accepted standards of medical care, or health care, 
or safety or professional or administrative services 
directly related to health care’; and (3) the defendant’s 
conduct must proximately cause the claimant’s injury or 
death.” 

Each defendant is a physician or health care 
provider, and Gaytan alleges their conduct caused her 
injury, so the “primary issue here involves the second 
element.” The second element is satisfied because 
Gaytan alleges “the defendants violated accepted 
standards of ‘medical care’ and ‘health care.’” 

Reading the definitions of “medical care” and 
“health care” under Tex. Civ. Prac. & Rem. Code 
§ 74.001(a)(10) and (a)(19) “together clarifies that 
physicians provide ‘medical care’ and health care 
providers provide ‘health care,’” and “health care 
providers provide health care only when they furnish 
treatment to a patient ‘during’—or as part of—a 
physician’s provision of ‘medical care.’” The record 
must, thus, “establish that Gutzman treated Gaytan 
pursuant to a physician-patient relationship between 
Gaytan and Dr. Yarish, and that Gutzman provided 
those treatments during Gaytan’s medical care, 
treatment, or confinement.’” 

A physician-patient relationship “must be 
contractual, consensual, and voluntary, but it ‘does not 
require the formalities of a contract.’” A “patient need 
not interact directly with or have physical contact with 
the physician for the relationship to exist.” 

“By seeking treatments from an employee at a 
medical spa Dr. Yarish owned and operated, she 
necessarily sought and agreed to receive his professional 
services.” “Such services . . . need not be performed by 
the physician personally, but a physician who provides 
them indirectly through another is ultimately respon-
sible for the patient’s safety and for ensuring that the 
person who provides them on the physician’s behalf is 
appropriately trained and supervised.” 

The Act’s broad definitions “‘essentially create[] a 
presumption’ that a patient’s claim against her physician 
or health care provider complains of ‘medical care or 
treatment’ and thus constitutes a health care liability 
claim if it is based on ‘the defendant’s conduct during 
the patient’s care, treatment, or confinement.’” When 
this presumption applies, “the burden shifts to the 
claimant to rebut it by showing that her claims are not 
based on the defendant’s ‘departure from accepted 
standards of medical care or health care.’” “If expert 
testimony is required” to establish the requisite standard 
of care and breach, “the claim is a health care liability 
claim.” 

Here, “[n]othing in the record establishes or 
suggests that the nature of and standards for the proper 
administration” of the treatments at issue “fall ‘within 
the common knowledge of laypersons.’” Thus, Gaytan 
failed to rebut the presumption by failing to show that 
expert testimony is not required.  

Also, “depending on the ‘totality of the circum-
stances,’ a claimant might not rebut the presumption 
even when expert testimony is not required,” such as 
“when the conduct complained of is an ‘inseparable or 
integral part of the rendition of health care.’” “Under 
Texas law, ‘nonsurgical medical cosmetic procedures’ 
constitute ‘the practice of medicine,’” and the regulatory 
definition of this term “would encompass the course of 
treatment about which Gaytan complains.” 

 
5. In re LCS SP, LLC, 640 S.W.3d 828 (Tex. 2022) 

 
In this medical malpractice case, the plaintiff 

sought to obtain discovery of defendant’s policies 
before he had filed his expert report. The Supreme Court 
ruled that such discovery was not permitted by TEX. 
CIV. PRAC. & REM. CODE § 74.351(s). A “facility’s 
general policies and procedures fall outside the narrow 
scope of pre-report discovery permitted in medical-
liability cases. . . . ” However, the appellate court did 
have authority to stay the expert report deadline during 
the appeal. 

TEX. CIV. PRAC. & REM. CODE § 74.351(s) “stays 
most discovery in health-care liability cases until the 
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claimant serves an expert report. Although general 
operating policies can be relevant to a health-care 
liability claim, and thus discoverable during the 
ordinary course of the suit, a defendant must produce 
only that information particularly ‘related to the 
patient’s health care’ before the plaintiff serves an 
expert report.”  

TEX. CIV. PRAC. & REM. CODE, ch. 74 governs 
suits against health care providers. Discovery is stayed 
until the plaintiff files and expert report, unless the 
discovery seeks information “related to the patient’s 
health care.” 

The “expert report is intended to separate 
potentially meritorious health-care liability claims from 
frivolous ones.” The expert must opine about the 
standard of care, how it was violated, and causation. 
Failure to file an expert report withing 120 days after 
defendant’s answer entitles the defendant to a “dismissal 
of the claim and an award of attorney’s fees and costs.” 

“Mandamus relief is appropriate in health-care 
liability cases when a trial court orders discovery that 
the Act prohibits. . . . ‘[O]ur focus remains on the trial 
court’s order.’  We determine whether the trial court 
abused its discretion and, if so, whether the appellate 
court correctly determined that no adequate appellate 
remedy exists.” 

“The Texas Health and Safety Code and the Texas 
Administrative Code require [a facility] to make some 
policies and procedures publicly available.” TEX. 
HEALTH & SAFETY CODE §§ 242.404(a), (b); see also 
26 TEX. ADMIN. CODE §§ 554.1917(e), 554.1920, and 
554.1922. 

Here, some of the information sought by plaintiff 
was publicly available. “The trial court’s refusal to 
compel production of publicly available documents was 
not an abuse of discretion. Generally, a court ‘should’ 
limit discovery if what is sought is ‘obtainable from 
some other source that is more convenient, less 
burdensome, or less expensive.’” TEX. R. CIV. 
P. 192.4(a). 

The Court normally interprets the phrase “related 
to” broadly, and the discovery rules “ordinarily provide 
for broad discovery related to a party’s claims,” but the 
Legislature changed that. The sought information must 
relate to that patient’s health care. 

“The standard of care in health-care liability cases 
is that of an ordinarily prudent health-care pro-
vider. . . . ” Footnote 26: “‘The standard of care for a 
hospital is what an ordinarily prudent hospital would do 
under the same or similar circumstances.’” 

“The Act entitles a claimant to a copy of the 
patient’s medical records at the outset; the discovery 

limitation contemplates that the plaintiff receive similar 
information housed outside the patient’s medical 
records when it specifically relates to the patient in 
question, but not otherwise.” 

TEX. R. APP. P. 52.10(b) “authorizes appellate 
courts to grant temporary ‘just relief’ pending the 
court’s action on a petition for writ of mandamus,” 
which included staying the expert report deadline during 
the appeal. 
 
6. Rogers v. Bagley, 623 S.W.3d 343 (Tex. 2021) 

 
While plaintiff’s son was an inpatient at a state 

psychiatric hospital, he was forcibly subdued, and later 
died. Plaintiff filed suit under 42 U.S.C. § 1983 against 
a doctor, several employees of the state hospital, and the 
hospital itself, and did not serve expert reports. Plaintiff 
asserted that the claims were not health care liability 
claims under TEX. CIV. PRAC. & REM. CODE, ch. 74, and 
even if they were, federal law preempted the expert 
report requirement. The Supreme Court disagreed, and 
ruled that the claims were health care liability claims, 
and “that 42 U.S.C. § 1983 [does not] preempt[] the 
TMLA’s expert-report requirement. . . . On remand, the 
trial court shall dismiss the claims against [the hospital] 
with prejudice, award [the hospital] reasonable 
attorney’s fees and costs as provided in [TEX. CIV. 
PRAC. & REM. CODE § 74.351(b)], and provide Bagley 
an additional sixty days to satisfy section 74.351’s 
expert-report requirement in his claims against the 
remaining defendants.” 

Under TEX. CIV. PRAC. & REM. CODE § 74.351(a), 
“the plaintiff, to avoid dismissal, [must] serve an expert 
report addressing liability and causation as to each 
defendant within 120 days after the defendant files an 
original answer.” Footnote 2: TEX. CIV. PRAC. & REM. 
CODE § 74.351(b) “provides that, when a plaintiff fails 
to serve an expert report by the 120-day deadline, on the 
defendant’s motion the court ‘shall’ enter an order that 
(1) ‘awards to the affected physician or health care 
provider reasonable attorney’s fees and costs of court 
incurred by the physician or health care provider,’ and 
(2) ‘dismisses the claim with respect to the physician or 
health care provider, with prejudice to the refiling of the 
claim.’” 

Upon a denial of a motion to dismiss, a defendant 
in a health care liability claim may file an interlocutory 
appeal. TEX. CIV. PRAC. & REM. CODE § 51.014(a)(9). 

When the TMLA was passed in 2003, the 
Legislature repeated the findings and statement of 
purpose of its predecessor.  

Health care liability claims “have three elements: 
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(1) the defendant is a health care provider or physician; 
(2) the claimant’s cause of action is for treatment, lack 
of treatment, or other claimed departure from accepted 
standards of medical care, health care, or safety or 
professional or administrative services directly related 
to health care; and (3) the defendant’s alleged departure 
from accepted standards proximately caused the 
claimant’s injury or death.” 

Under the statute, “health care” is defined to be an 
act or treatment that was or should have been provided 
to a patient during his “‘medical care, treatment, or 
confinement.’” The Court has defined “safety” to be 
“‘the condition of being ‘untouched by danger; not 
exposed to danger; secure from danger, harm or loss.’’” 

The TMLA is broad, so that it “‘creates a rebuttable 
presumption that a patient’s claims against a physician 
or health care provider based on facts implicating the 
defendant’s conduct during the patient’s care, treatment, 
or confinement are’” covered. 

In these cases, the Court does not focus upon “how 
the plaintiff pleaded or labeled his claims but, rather, on 
whether the facts underlying the claim could support” a 
claim under the TMLA. 

A “‘claim alleges a departure from accepted 
standards of health care if the act or omission 
complained of is an inseparable or integral part of the 
rendition of health care.’” The claims here turn upon 
whether defendants adhered to the appropriate standards 
of care. In this suit, plaintiff’s allegations complain that 
defendants “departed from safety standards. . . .” 
Moreover, “their proof requires expert testimony.” A claim 
comes under the TMLA “‘if medical or health care 
testimony is necessary to prove or refute the merits of 
the claim against a physician or health care provider.’” 
That is true in this case; “the excessive-force claims in 
this case arise in the specific context of the method used 
to restrain a potentially violent psychiatric patient in a 
mental health care facility. The Fifth Circuit has 
expressly recognized that in cases under section 1983, 
expert testimony regarding use of force and proper 
arrest techniques and training is not within the common 
knowledge of jurors.” 

“The Legislature’s use of ‘whether’ does not mean 
that claims must sound in either tort or contract to 
qualify as HCLCs; it merely illustrates that the claims can 
sound in tort or contract.” 

There “‘can be no doubt that claims brought 
pursuant to [42 U.S.C. § 1983] sound in tort.’” 

“To determine whether the Legislature intended for 
the TMLA to apply to a particular claim, we focus on the 
text of the statute, particularly its definition of ‘health 
care liability claim.’ TEX. CIV. PRAC. & REM. CODE 

§ 74.001(a)(13). In the absence of ‘clear statutory 
language to the contrary,’ we presume that when the 
Legislature chooses broad language, ‘the Legislature 
intended it to have equally broad applicability.’” 

Ascertaining whether the TMLA applies turns on the 
facts of the claim, not “artfully-phrased” pleadings. 

Requiring the plaintiff “to serve a report providing 
a fair summary of an expert’s opinions on a standard of 
care, its breach, and causation does not create an 
additional substantive hurdle,” and thus it is not 
preempted. 

A motion for attorney’s fees under the TMLA is “a 
motion for sanctions that survive[s] a nonsuit, and 
therefore the defendant could appeal the denial of the 
motion.” 

Ascertaining whether the TMLA applies to a case 
turns on the facts of the claim, not “artfully-phrased” 
pleadings. 

“‘Absent a mandatory statute, a trial court’s 
jurisdiction to render a judgment for attorney’s fees 
must be invoked by pleadings. . . .’” Under the TMLA, 
attorney’s fees are mandatory upon dismissing a case for 
failure to supply an expert report. 
 

 Employers’ Liability, Labor Law, 
Whistleblower Act, Job-Related Injuries, FELA, 
and Workers’ Compensation 
 

1. Perthuis v. Baylor Miraca Genetics Laboratories, 
LLC, ___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
Perthuis’ employment compensation with Baylor 

Miraca included commissions. He procured a sale but 
was terminated the day before it was consummated. The 
Supreme Court ruled that, because his employment 
contract was silent on when commissions were earned, 
Perthuis was entitled to be paid “a default rule called the 
‘procuring-cause doctrine.’ Under that rule, the broker 
is entitled to a commission when ‘a purchaser [was] 
produced through [the broker’s] efforts, ready, able and 
willing to buy the property upon the contracted 
terms. . . .’” Here, because the employment contract was 
“silent about any exceptions,” the procuring-cause 
doctrine applied. 

The procuring-cause doctrine is a “default” that 
“applies only when a valid agreement to pay a 
commission does not address questions like how a 
commission is realized or whether the right to a 
commission extends to sales closed after the brokerage 
relationship ends.” The parties are free to agree 
otherwise. 

“When an agreement’s ‘language can be given a 
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certain or definite legal meaning or interpretation,’ 
courts determine that meaning ‘as a matter of law.’ Only 
if ambiguity remains ‘after applying the pertinent rules 
of construction’ could there be a fact question about 
intent.”  

Standard rules of contract construction apply to 
contracts for commissions. 

Parties are free to define ordinary words with 
“unusual” meanings, but without that “courts will adopt 
the ordinary usage as a matter of law.” If parties do not 
provide special definitions, the Court will dismiss “any 
post-litigation effort to give words a peculiar meaning.” 
Footnote 17: Courts “give effect to intent as expressed 
in writing because ‘it is objective, not subjective, intent 
that controls.’” 

Footnote 11: The ruling here does not conflict with 
the Texas Workforce Commission rules. 40 TEX. 
ADMIN. CODE § 821.26(b). The rule “confirms that 
commissions ‘are earned when the employee has met all 
the required conditions set forth in the applicable 
agreement with the employer.’” The Commission’s 
rules provide an alternative which is cumulative of the 
common law. 

To reject the procuring-cause doctrine, the 
“contract merely needs to provide terms that are 
inconsistent” with it. The opinion lists a variety of 
alternatives. Silence, however, “leaves the procuring-
cause doctrine intact. . . .” 

Here, Baylor Miraca argued that two contract terms 
conflicted with the procuring-cause doctrine, viz., the “at 
will” provision and the “net sales” term. Neither was 
inconsistent with the procuring-cause doctrine nor involved 
an ambiguity that created a fact question. “Just as salary 
may be owed for days of work completed before 
termination, so too may commission fees be owed for 
sales to buyers procured from work completed before 
termination.” Moreover, the “3.5% net sales” term did not 
displace the procuring-cause doctrine; rather, this is the 
term which implicates it. 

Here, Baylor Miraca’s lawyer drafted the agree-
ment. If it were ambiguous, “a court would resolve 
ambiguity about whether the parties intended to displace 
the procuring-cause doctrine against . . . the drafter of 
the employment agreement.” 

The contract did not need to adopt the procuring-
cause standard; “no such ‘opt-in’ is required.” 

The plaintiff must prove he was the procuring 
cause of the sale in question by showing it “was the 
direct and proximate result of the plaintiff’s efforts or 
services.” 

The plaintiff meets his burden by showing he “set 
in motion ‘a chain of events . . . which, without a break 

in their continuity, cause the buyer and seller to reach 
agreement on the sale’ as a primary and direct result of 
the plaintiff’s efforts.” The plaintiff must prove both 
“‘proximate’ and ‘but for’” causation. Footnote 21: Re-
garding brokers’ commissions, “‘the terms ‘procuring 
cause,’ ‘efficient cause,’ and ‘proximate cause’ have 
substantially, if not quite, the same meaning and are 
often used interchangeably.’” 

Plaintiff can show that there were no subsequent 
changes to the agreement, or that any was immaterial. 
But it is not enough to merely claim credit for a “general 
relationship” the employer had with the customer. 
Moreover, “the passage of time eventually severs the 
causal link” for the procuring-cause doctrine. “If the 
efforts of others were indispensable to salvaging or 
preserving a foundering contractual relationship, or if 
the contract itself must be reworked,” the entitlement to 
commissions might no longer exist. 

Courts “will not award speculative damages, 
including for any claim that is ‘too remote and de-
pend[ent] upon too many contingencies. . . .’ Damages 
must always be ‘proved with reasonable certainty. . . .’” 

“Claims of procuring-cause status will usually 
present a fact question.” 
 
2. In re Whataburger Restaurants, LLC, ____ S.W.3d 

____ (Tex. 2022) (4/22/22) 
 
The trial court hears Whataburger’s motion to 

compel arbitration and takes it under advisement, then 
denies it one month later. The clerk fails to give 
Whataburger notice of the order. Whataburger learns of 
the order 5 months later, too late to file an interlocutory 
appeal. The Supreme Court grants Whataburger’s 
petition for mandamus, holding Whataburger “lacks an 
adequate appellate remedy because the clerk’s failure to 
give notice of the trial court’s order deprived it of that 
remedy, and Whataburger did not sleep on its rights,” 
and that the trial court abused its discretion in denying 
the motion. 

“‘A trial court that refuses to compel arbitration 
under a valid and enforceable arbitration agreement has 
clearly abused its discretion.’” The plaintiff argues that 
the agreement is illusory, but the Supreme Court 
disagrees. “‘Arbitration agreements are interpreted 
under traditional contract principles.’” 

The arbitration agreement, called an “Arbitration 
Policy,” is contained in the employee handbook, and the 
plaintiff points to language that the handbook is “a guide 
only,” that its provisions may be modified without 
notice, and that employment is at-will. But the 
arbitration policy itself provides what Whataburger may 
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not modify it "‘once the facts giving rise to the legally 
recognized claim or dispute have occurred’” or 
“‘without first providing all employees with 30 days 
advanced written notice.’” The Supreme Court held an 
arbitration policy with similar restrictions on 
modification was not illusory in In re Halliburton, 80 
S.W.3d 566 (Tex. 2002).  
 
3. Energen Resources Corporation v. Wallace, 642 

S.W.3d 502 (Tex. 2022) 
 
Plaintiff was injured when gas that seeped into a 

water well being drilled exploded; gas allegedly 
migrated from oil well being drilled 500 feet away. The 
Supreme Court granted summary judgment under TEX. 
CIV. PRAC. & REM. CODE, ch. 95.  

Footnote 7: “For a negligent-hiring claim, [TEX. 
CIV. PRAC. & REM. CODE, ch. 95] does not require that 
‘the property owner’s negligence involve the use of the 
improvement.’” 
 
4. Maxim Crane Works, L.P. v. Zurich American 

Insurance Company, 642 S.W.3d 551 (Tex. 2022) 
 
Employee of general contractor was badly injured 

by crane accident. The jury found Berkel, the crane 
operator, 90% at fault, and Maxim, the crane supplier, 
10% at fault. Berkel did not have to pay because it 
participated in the worker’s compensation program set 
up by the general contractor, which therefore covered 
the employee. Maxim settled after the verdict, and then 
sued Zurich, Berkel’s carrier, for indemnity and its 
attorney’s fees. The Texas Anti-Indemnity Act, TEX. 
INS. CODE § 151.102, (TAIA) generally prohibits such 
indemnification; however, there is an “employee 
exception.” The issue in this certified question from the 
Fifth Circuit was whether the term “employee” in the 
TAIA was the same as the Texas Workers’ 
Compensation Act (TWCA). The Supreme Court ruled 
that it was not. “Deeming an injured worker to be a co-
employee with the indemnitor for purposes of the TWCA 
does not make that worker an employee of the 
indemnitor under the plain language of the TAIA. 
Because the Texas Legislature expressly separated these 
two statutory schemes, the TWCA does not affect the 
enforceability of an additional-insured provision under 
the TAIA.” 

For construction cases, the TAIA “generally 
prohibits one party (the indemnitor) from indemnifying 
or insuring another party (the indemnitee) against a 
claim caused by the negligence or other fault of the 
indemnitee or its employees or agents. But an exception 

permits the indemnitor to indemnify or insure the 
indemnitee against a claim for the bodily injury or death 
of the indemnitor’s employee, agent, or subcontractor.” 
See TEX. INS. CODE § 151.103. The statute ordinarily 
“prohibits Entity A from requiring Entity B to 
indemnify Entity A against the consequences of the 
negligence of Entity A, Entity A’s agents, or Entity A’s 
employees. But the provision leaves Entity A free to 
provide voluntarily what it is precluded from requiring 
of Entity B. In other words, section 151.102 does not 
prevent Entity A from providing the same indem-
nification—indemnification against the consequences 
of the negligence of Entity A, Entity A’s agents, or 
Entity A’s employees—to Entity B.” Footnote 4: TEX. 
INS. CODE § 151.101(5) defines a “construction con-
tract.” 

Here, the TAIA did not define employee, so the 
Court used the common meaning of the term. Footnote 
5: BLACK’S LAW DICTIONARY 662 (11th ed. 2019) 
defines ‘employee’ as ‘[s]omeone who works in the 
service of another person (the employer) under an 
express or implied contract of hire, under which the 
employer has the right to control the details of work 
performance.’” 

“Under the TWCA, a ‘general contractor and a 
subcontractor may enter into a written agreement under 
which the general contractor provides workers’ 
compensation insurance coverage to the subcontractor 
and the employees of the subcontractor.” TEX. LAB. 
CODE § 406.123(a). Entering into such an agreement 
“makes the general contractor the employer of the 
subcontractor and the subcontractor’s employees only 
for purposes of the workers’ compensation laws of this 
state.’” See TEX. LAB. CODE § 406.123(e). 

TEX. LAB. CODE § 406.123 “‘offers incentives to 
general contractors to provide workers’ compensation 
coverage broadly to work site employees,’ by deeming 
the general contractors ‘statutory employer[s] of the 
subcontractor’s employees.’ ‘Such an employer is im-
mune from claims brought by a subcontractor’s 
employee because the employee’s exclusive remedy is 
his workers’ compensation benefits.’” 

The TWCA contains multiple definitions for an 
“employee,” but in one section it states that its modi-
fication of “the relationship between a general con-
tractor and the employees of a subcontractor [is] ‘only 
for purposes of the workers’ compensation laws of this 
state.’ TEX. LAB. CODE § 406.123(e).” Thus, it should 
not be imported into the TAIA.  

Additionally, the term “co-employee” is judicially 
created for labeling.  

The TWCA’s “‘deemed employer/employee 
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relationship extends throughout all tiers of sub-
contractors when the general contractor has purchased 
workers’ compensation insurance that covers all of the 
workers on the site.’” 

Here, construing the statute as written did not lead 
to absurd results, notwithstanding that Beckel could 
participate in the general contractor’s worksite workers’ 
compensation program, but Maxim could not. 
 
5. In re Texan Millwork, 631 S.W.3d 706 (Tex. 2021) 

 
Discovery dispute about whether a subpoena was 

required for a certain witness. 
A “witness ‘employed by’ a party is one ‘who 

works in the service of [the party] under an express or 
implied contract of hire, under which the [party] has the 
right to control the details of work performance.’” 
Accordingly, a subpoena for a deposition is not required 
by TEX. R. CIV. P. 199.3. 

 
6. Apache Corporation v. Davis, 627 S.W.3d 324 

(Tex. 2021) 
 
Legal assistant had ongoing dispute within legal 

department after she was not accommodated when 
company’s working hours were changed. She wrote a 
lengthy email which included complaints about 
harassment and brought suit when she was later was 
terminated. Because there was evidence that company 
was already considering firing her, the Supreme Court 
ruled that there was “no evidence that but for Davis’ 
complaining of gender discrimination in her Decem-
ber 3 email, she would not have been terminated when 
she was.”  

An “an employee claiming retaliation must prove 
that but for his protected conduct, his employer’s 
prohibited conduct ‘would not have occurred when it 
did.’” An “‘adverse employment action ‘based solely’ 
on reasons unrelated to [protected conduct] destroys the 
causal link.’” 

“[E]vidence of but-for causation is often 
circumstantial. . . .” Footnote 3: “‘In evaluating but-for 
causation evidence in retaliation cases, we examine all 
of the circumstances, including temporal proximity 
between the protected activity and the adverse action, 
knowledge of the protected activity, expression of a 
negative attitude toward the employee’s protected 
activity, failure to adhere to relevant established com-
pany policies, discriminatory treatment in comparison 
to similarly situated employees, and evidence the 
employer’s stated reason is false.’” 

An “‘employer who has sufficient sound reasons 

for discharging an employee should not incur liability 
merely for disliking the employee for reporting illegal 
conduct when that dislike played no part in the disputed 
personnel actions.’” 

The “‘standard of causation in whistleblower and 
similar cases should be that the employee’s protected 
conduct must be such that, without it, the employer’s 
prohibited conduct would not have occurred when it 
did.’” This applies to retaliation claims in worker’s 
compensation cases, too. Footnote 20: the Whistle-
blower Act “provides that ‘[a] state or local 
governmental entity may not suspend or terminate the 
employment of, or take other adverse personnel action 
against, a public employee who in good faith reports a 
violation of law by the employing governmental entity 
or another public employee to an appropriate law 
enforcement authority.” TEX. GOV’T CODE § 554.002; 
see also id. TEX. GOV’T CODE § 554.003 (‘A public 
employee whose employment is suspended or 
terminated or who is subjected to an adverse personnel 
action in violation of Section 554.002 is entitled to sue 
for [damages and other relief].’).” 

Firing someone previously contemplated, though 
not finally determined, “is no evidence whatever of 
causality.” Evidence “‘that an adverse employment 
action was preceded by a superior’s negative attitude 
toward an employee’s report of illegal conduct is not 
enough, standing alone, to show a causal connection 
between the two events.’” 

Carrying “‘out a previously planned employment 
decision is no evidence of causation,’ even if the 
employment decision was ‘contemplated[] though not 
yet definitively determined.’” 

Evidence “of disparate treatment of other 
employees’ conduct requires that the employees’ cir-
cumstances be ‘comparable in all material respects’” to 
the circumstances of the plaintiff. 

 
7. Texas Department of Transportation v. Lara, 625 

S.W.3d 46 (Tex. 2021) 
 
After working at TxDOT for two decades, Lara 

became ill and needed extended medical treatment and 
time to recuperate. He requested leave in addition to his 
sick leave but instead he was later filed. He sued TxDOT 
under the Texas Commission on Human Rights Act 
(TCHRA), TEX. LAB. CODE, ch. 21, alleging that TxDOT 
failed to provide a reasonable accommodation and 
retaliated against him. The Supreme Court agreed with 
the former. “On the record presented, we hold that 
Lara’s accommodation claim is viable and that Lara’s 
leave request did not oppose a discriminatory practice, 
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as required for a retaliation claim.” The Court further 
ruled that Lara had pleaded a claim under TEX. LAB. 
CODE § 21.051. 

The purpose of the TCHRA is to comply with the 
Americans with Disabilities Act, 42 U.S.C. § 12101 et 
seq. Accordingly, courts look to federal statutes and 
cases when interpreting the TCHRA. 

“The elements of a Section 21.051 disability-
discrimination claim are that (1) the plaintiff has a 
disability, (2) the plaintiff was qualified for the job, and 
(3) the plaintiff suffered an adverse employment 
decision because of his disability.” 

A “request for an accommodation need not be 
formal and . . . allowing employers to impose fine-print 
requirements for requesting an accommodation would 
subvert the TCHRA’s purpose.” The employee simply 
needs to let the employer know about the need for an 
adjustment. Then, “‘once the employee presents a 
request for an accommodation, the employer is required 
to engage in the interactive process so that together they 
can determine what reasonable accommodations might 
be available.’” Finally, “leave” can be a reasonable 
accommodation, and what constitutes a reasonable 
accommodation “‘turns on the facts of the case. . . .’” 
Yet, “indefinite leave is not a reasonable accom-
modation. . . .” 

Here, TxDOT did not claim undue hardship in the 
courts below. Footnote 51: “‘[U]ndue hardship . . . is a 
defense to a complaint of discrimination made by an 
otherwise qualified individual with a disability. . . . 
[T]he commission shall consider the reasonableness of 
the cost of any necessary workplace accommodation 
and the availability of alternatives or other appropriate 
relief.’” TEX. LAB. CODE § 21.128(b). 

To present a claim for “retaliation,” the employee 
must oppose a discriminatory practice or have already 
made a claim when the employer retaliates. TEX. LAB. 
CODE § 21.055. Once the employee makes a prima facie 
case, a rebuttable presumption arises of retaliation. But, 
when it is rebutted, the no longer exists and there is “‘no 
evidence of illegal intent.’” “‘To establish a prima facie 
case of retaliation, an employee must show: (1) [he] 
engaged in an activity protected by the TCHRA, (2) [he] 
experienced a material adverse employment action, and 
(3) a causal link exists between the protected activity 
and the adverse action.’” Requesting an accommodation 
does not count as opposing a discriminatory practice. 
The employee must alert that, while “magic words” 
need not be used, the “employee must alert the employer 
to an allegation of discrimination. . . .” 

Here, Lara adequately pleaded employment 
discrimination, in part because he cited TEX. LAB. CODE 

§ 21.051. 
 

8. Waste Management of Texas, Inc. v. Stevenson, 
622 S.W.3d 273 (Tex. 2021) 
 
Stevenson is hired by Taylor Smith, “a temporary 

labor supplier,” who assigned Stevenson “to work on a 
temporary basis for Waste Management.” The 
assignment is governed by a “Master Agreement” under 
which Taylor Smith has “assigned hundreds of workers” 
to Waste Management. The Master Agreement ex-
plicitly provided that assigned workers are independent 
contractors of Waste Management. Both Taylor Smith 
and Waste Management carry workers’ compensation 
insurance. 

While Stevenson working on a Waste Management 
truck, a Waste Management employee accidentally 
backed the truck over him, injuring him. Stevenson sued 
Waste Management for negligence. Waste Management 
asserted the exclusive remedy provision of the Texas 
Workers’ Compensation Act (TWCA), asserting that 
Stevenson was actually its employee under the statute. 
The Supreme Court agreed. 

“‘Recovery of workers’ compensation benefits is 
the exclusive remedy of an employee covered by 
workers’ compensation insurance coverage . . . against 
the employer or an agent or employee of the employer 
for the death of or a work-related injury sustained by the 
employee.’” “Employee” and “employer” are defined 
under the TWCA, and under the “large body of case law” 
addressing the exclusive remedy bar, “‘[t]he test to 
determine whether a worker is an employee rather than 
an independent contractor is whether the employer has 
the right to control the progress, details, and methods of 
operations of the work.’” 

Here, the evidence “conclusively established that 
Waste Management controlled the ‘progress, details, 
and methods of operations of the work.’ Waste 
Management ‘set [Stevenson’s] work schedule, gave 
him his assignments, and supervised his work.” 
“Moreover, at the time of the accident, Waste Manage-
ment exercised ‘actual control over the details of the 
work that gave rise to the injury.’” “There is no evidence 
that Taylor Smith or Stevenson exercised any control 
over the details of Stevenson’s work, either as a general 
matter or at the time of his injury.” 

Stevenson asserted that the Master Agreement’s 
express provision that he was an independent contractor 
is at least some evidence that he was not an employee, 
and that Waste Management cannot claim Stevenson is 
an independent contractor to avoid vicarious liability, 
but then claim he is an employee to benefit from the 
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TWCA. But “determining employment status for workers 
compensation purposes is not always the same thing as 
determining employment status for vicarious lia-
bility[.]” 

A “contract stating a person is an independent 
contractor is given effect unless (1) it was a subterfuge, 
(2) it was modified by later agreement, or (3) the 
exercise of control was ‘so pronounced’ and ‘so 
persistent’ as to raise an inference that the parties 
acquiesced in the principal’s right to control the details 
of the work.” “The facts of Waste Management’s daily 
control over Stevenson’s garbage-collection work are 
indeed ‘so pronounced’ and ‘so persistent’ as to satisfy” 
this standard. 

A “contract between a staffing agency and its client 
labeling temporary workers ‘independent contractors’ 
of the client cannot defeat employee status where the 
evidence of the actual events surrounding the work 
conclusively establishes that the client had the right to 
control the temporary worker, who was therefore ‘in the 
service of’ the client for purposes of the Workers’ 
Compensation Act.” 

“We historically have ‘construe[d] the TWCA 
liberally in favor of coverage as a means of affording 
employees the protections the Legislature created.’” “‘If 
there be any reasonable doubt which may arise in a 
particular case as to the right of the injured employee to 
compensation [under the Act], it should be resolved in 
favor of such right.’” “Declining to automatically defer 
to contractual agreements between two potential 
employers ensures these rights cannot be denied to 
workers by contracts over which they have no control.” 

 
9. Los Compadres Pescadores, LLC v. Valdez, 622 

S.W.3d 771 (Tex. 2021) 
 
When developing property for condos, landowner, 

acting as its own general contractor through project 
supervisor who was an employee or agent, instructed 
subcontractor to drill piers near power lines. Landowner 
failed to assure that lines were de-energized. Affirming 
a jury verdict for injured employees of subcontractor, 
the Supreme Court ruled that landowner was liable 
under respondent superior for negligence of its 
supervisor. 

Under respondent superior, “an entity is vicar-
iously liable for its employee’s or agent’s actions within 
the scope of employment or agency because the entity 
necessarily has the right to control an employee’s or 
agent’s work. By contrast, an entity is not vicariously 
liable for an independent contractor’s actions unless the 
entity in fact ‘“retains some control over the manner in 

which the contractor performs the work that causes the 
damage.’” 

Plaintiffs were required to prove respondent 
superior. See TEX. R. CIV. P. 279. They claimed that 
they did so as a matter of law, and defendant failed to 
preserve the issue. The Court agreed that defendant 
failed to preserve the issue for appeal. 

And, the Court further ruled that the matter was 
conclusively established, anyway, because defendant 
“retained the right to control the manner in which 
[supervisor] performed the work that gave rise to the 
harmful occurrence.” 

The determination of whether someone is “an 
employee depends on ‘whether the employer has the 
right to control the progress, details, and methods of 
operations of the work.’” 

Footnote 7: Evidence of 1099s is relevant “when 
determining whether worker was an employee or 
independent contractor.” Yet, evidence may be 
“sufficient to support employee status even though 
employer reported payment through 1099s.” 

When “‘a principal knowingly permit[s] an agent 
to hold herself out as having authority’ so that ‘a 
reasonably prudent person [is led] to believe that the 
agent has the authority she purports to exercise,’ the 
agent ‘binds a principal as though the principal herself 
had performed the action taken.’” 

For the purposes of “actual knowledge,” the 
supervisor’s knowledge here was imputed to the 
defendant. A company “‘is bound by the knowledge of 
one of its agents if that knowledge came to him in the 
course of the agent’s employment.’” 

 
10. Patients Medical Center v. Facility Insurance 

Corporation, 623 S.W.3d 336 (Tex. 2021) 
 
Health care provider in comp. case disputed the 

amount carrier allowed for a procedure. Following an 
administrative review, in which the provider prevailed, 
the issue was which party had the burden of proof during 
judicial review. The Supreme Court ruled that the “ALJ 
properly applied the Division’s rules in allocating the 
burden of proof” to the carrier. In “a worker’s 
compensation medical fee dispute resolution pro-
ceeding, the burden of proof in a contested case hearing 
before SOAH [State Office of Administrative Hearings] 
is on the party seeking review of the Division’s initial 
MFDR [Medical Fee Dispute Resolution] decision.” 

“The Texas Worker’s Compensation Act entitles 
an employee who sustains a compensable injury to all 
health care reasonably required by the nature of the 
injury as and when needed. TEX. LAB. CODE 
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§ 408.021(a). The Act tasks insurance carriers with 
making ‘appropriate payment of charges for medical 
services provided under [the Act]’ and contains 
numerous requirements governing carriers’ payment of 
claims submitted by health care providers.” TEX. LAB. 
CODE § 413.015(a) and TEX. LAB. CODE § 408.27. 

Claims for payment must be submitted by 
providers by 95 days. TEX. LAB. CODE § 408.027(a). If 
the carrier objects, the provider may request a 
reconsideration of the bill by the carrier. 28 TEX. 
ADMIN. CODE § 133.250(a). 

A “health care provider who is ‘denied payment or 
paid a reduced amount for [a] medical service rendered’ 
is entitled to a review of the service by the Division, 
[TEX. LAB. CODE § 413.031(a)(1)] . . . [which seeks] to 
‘resolv[e] disputes over the amount of’” medical bills, 
following the statutes and administrative rules. TEX. 
LAB. CODE § 413.031(c).  

The rules “outline the [MFDR] prerequisites and 
procedures.” First, the MFDR “is filed with the Division. 
28 TEX. ADMIN. CODE § 133.307(c).” The parties “then 
submit a plethora of information and documents to the 
Division,” which thereafter reviews them and “issues a 
decision.” 

If a party contests the decision, it “may request a 
non-adversarial benefit review conference.” TEX. LAB. 
CODE § 413.031(k). If a party fails to timely request on, 
the decision is final. 28 TEX. ADMIN. CODE 
§ 133.307(g). If a party continues to dispute the matter 
after a benefit review conference, it may request “a 
contested case hearing before SOAH, to be conducted 
pursuant to the Administrative Procedure Act. TEX. 
LAB. CODE § 413.0312(d), [TEX. LAB. CODE 
§ 413.0312(e)]; see also 28 TEX. ADMIN. CODE 
§ 133.307(g)(1).” If a party contests the result of the 
contested case hearing, it may seek judicial relief. TEX. 
LAB. CODE § 413.031(k-1). This is a “substantial-
evidence review.” TEX. GOV’T CODE § 2001.174. 
Footnote 13: On “on judicial review of an agency’s 
decision, the trial court is ‘without authority to substitute 
a nonstatutory standard for that prescribed by the 
statute.’” 

The SOAH rule provides that “[i]n determining 
which party bears the burden of proof, the shall first 
consider the applicable statute, the referring agency’s 
rules, and the referring agency’s policy. . . .” 1 TEX. 
ADMIN. CODE § 155.427.  

The Division’s rules put the burden on “the party 
seeking relief.” 1 TEX. ADMIN. CODE § 148.14(b). “We 
interpret administrative rules using the same principles 
we apply when construing statutes. That is, we strive to 
give effect to the promulgating agency’s intent, ‘which 

is generally reflected in the [rules’] plain language.’ 
Further, administrative rules, like statutes, should be 
analyzed ‘as a cohesive, contextual whole.’” The 
“identity of ‘the party seeking relief’ depends not on 
who initially requested MFDR but on who requested 
relief at SOAH.” Here, that was the carrier. Footnote 10: 
“The Division’s statement regarding its own 
interpretation of the rule is thus consistent with the 
language it chose. See Rodriguez v. Serv. Lloyds Ins. 
Co., 997 S.W.2d 248 (Tex. 1999) (explaining that the 
Texas Register is ‘[o]ur best source of the [agency’s] 
intent’ but that an agency may not decline to ‘follow the 
clear, unambiguous language of its own regulation’).” 
 

 Dram Shop 
 
No cases to report 
 

 Securities Law and Investments 
 

1. In the Estate of Dempsey Johnson, 631 S.W.3d 56 
(Tex. 2021) 
 
Footnote 41: “A mutual fund is a professionally 

managed, shareholder-funded investment program that 
trades in diversified holdings.” 
 

 Negligent Misrepresentation 
 
No cases to report 
 

 Fraud 
 

1. Transcor Astra Group, S.A. v.  Petrobras America, 
Inc., ___ S.W.3d ___ (Tex. 2022) (4/29/22) 
 
Multibillion dollar companies had formed a joint 

venture in 2006. Numerous disputes and lawsuits arose, 
including subsequent allegations of fraud and massive 
bribery. All were settled in a comprehensive settlement 
in 2012. The settlement agreement included a disclaimer 
of reliance. Later, Petrobras filed suit to set aside the 
2012 agreement, claiming attempted bribery among 
other things. The Supreme Court ruled that the dis-
claimer of reliance eliminated the claims of Petrobras, 
and that the settlement resolved any claims against 
certain individuals. The “2012 settlement agreement 
bars Petrobras’s claims against Astra because the release 
bars the fiduciary-duty claims and the reliance 
disclaimer prevents Petrobras from establishing the 
fraud claims.” 

Petrobras asserted that its present “fiduciary-duty 
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claims fall” outside of those which were released. 
However, the relevant “‘notwithstanding’ provision 
does not cover all claims that ‘relate to’ or ‘arise out of’ 
the agreement . . . [but instead] it more narrowly covers 
only those claims that arise out of, relate to, or are 
connected with the agreement’s ‘breach, enforcement, 
or interpretation.’” Here, Petrobras’ claim was not for 
“enforcement” of (i.e., compelling compliance with) the 
agreement; “but instead [it] sued to invalidate the 
agreement by declaring it unenforceable.” So, its 
theories “fall squarely within the scope of the general 
release.” 

“[S]ettlement agreements—like all other 
contracts—are unenforceable if they are procured by 
fraud. To establish such fraudulent inducement, a party 
seeking to invalidate an agreement must prove that it 
reasonably relied on the other party’s misrepre-
sentations to its detriment.” Here, the settlement agree-
ment disclaimed reliance. “[C]ontractual disclaimers of 
reliance may be enforceable and may negate a 
subsequent fraudulent-inducement claim if the dis-
claimer is clear, specific, and unequivocal. . . .” [This] 
‘depends on the contract’s language and the totality of 
the surrounding circumstances.’ Specifically, courts 
must consider such factors as whether  

(1) the terms of the contract were negotiated, 
rather than boilerplate, and during negotiations 
the parties specifically discussed the issue 
which has become the topic of the subsequent 
dispute;  
(2) the complaining party was represented by 
counsel;  
(3) the parties dealt with each other at arm’s 
length;  
(4) the parties were knowledgeable in business 
matters; and  
(5) the release language was clear.” 

The goal is to determine if the parties intended to 
“‘resolve all specific disputes.’” 

When “‘parties expressly discuss material issues 
during contract negotiations but nevertheless elect to 
include waiver-of-reliance and release-of-claims 
provisions, the Court will generally uphold the 
contract.’” Here, that was the case. 

“‘Generally, an arm’s-length transaction is one 
between two unrelated parties with generally equal 
bargaining power, each acting in its own interest.’ As a 
general rule, a transaction between fiduciaries is not an 
arm’s-length transaction but instead requires higher 
fiduciary standards that require full disclosure of all 
material facts.” Footnote 11: “‘Once a fiduciary rela-
tionship has been established, it is presumed to continue 

until it is repudiated.’ ‘[A] settlement agreement and 
general release cannot shield an officer or director who 
has failed in his fiduciary duty to disclose information 
relevant to a transaction with those whose confidence he 
has abused. . . .’ ‘A former direc-tor, of course, breaches 
his fiduciary duty if he engages in transactions that had 
their inception before the termination of the fiduciary 
relationship or were founded on information acquired 
during the fiduciary relationship.’” 

Moreover, “the reliance disclaimer applies to 
claims of both misrepresentations and omissions.” 

“Individuals can ‘act’ in a ‘corporate capacity’ in 
the sense that they are acting as an agent, employee, or 
representative of a corporation. If they commit a tort 
while acting in their corporate capacity, their employer 
may be held vicariously liable for their actions under the 
doctrine of respondeat superior. But the fact that an 
individual was acting in a corporate capacity does not 
prevent the individual from being held personally—or 
‘individually’—liable for the harm caused by those 
acts. . . . When an individual commits a tort while acting 
in a ‘corporate capacity,’ either the corporation can be 
held vicariously liable or the individual can be held 
personally liable, or both, but the individual cannot be 
held ‘corporately’ liable.” 

The “issue here is whether the individuals were 
entitled to summary judgment on Petrobras’s fraud 
claims, and on that issue, the question is not whether 
Petrobras released those claims but whether the reliance 
disclaimer prevents Petrobras from establishing the 
reliance necessary to recover from the individuals on 
those claims.” It did. 

Petrobras could not show any harm from an 
attempted—but unsuccessful—bribe. 
 

 Conspiracy 
 

1. AMC Entertainment Holdings, Inc. v. iPic-Gold 
Class Entertainment, LLC, 638 S.W.3d 198 (Tex. 
2022) 
 
Antitrust case under Texas law. iPic alleged that 

AMC conspired with Regal to “crush” it by obtaining 
exclusive privileges to show movies in a process called 
“clearances.” The Supreme Court reinstated a summary 
judgment for AMC based upon a determination that there 
was not agreement between AMC and Regal. “The 
conspiracy that iPic has alleged is implausible, and its 
case rests on parallel conduct and suspicion. That is not 
enough to survive summary judgment under federal 
antitrust law because it does not tend to exclude the 
possibility that AMC acted independently. Because we 
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construe the Texas Antitrust Act in harmony with 
federal law, iPic’s evidence is not enough to survive 
summary judgment under the Texas Act either.” 

The purpose of the Texas Antitrust Act, TEX. BUS. 
& COM. CODE, ch. 15, is to “promote economic com-
petition.” It provides a cause of action for an unlawful 
conspiracy in restraint of trade and enables the plaintiff 
to sue for damages and injunctive relief. TEX. BUS. & 
COM. CODE, § 15.05. It further provides that it is con-
strued in harmony with federal judicial interpretations. 
TEX. BUS. & COM. CODE, § 15.04. See 15 U.S.C. § 1. 
Federal authority has ruled that plaintiff must prove an 
“unreasonable restraint[] of trade.” 

“[W]e review the lower courts’ judgments de novo, 
taking as true all evidence favorable to iPic and 
indulging every permissible inference in its favor. But 
because federal antitrust law guides our construction of 
the Texas Antitrust Act, our examination of the evidence 
must also take into account federal caselaw limiting 
what inferences are reasonable when the plaintiff’s 
evidence is ambiguous and the alleged conspiracy is not 
plausible.” To survive summary judgment on a claim 
asserting conspiracy, the plaintiff “‘must present 
evidence ‘that tends to exclude the possibility’ that the 
alleged conspirators acted independently.’” 

Footnote 36: Courts use a “three-step, burden-
shifting framework” to evaluate claims. “First, the 
plaintiff ‘bears the initial burden of showing that the 
challenged action has had an actual adverse effect on 
competition as a whole in the relevant market.’ Second, 
‘[i]f the plaintiff succeeds, the burden shifts to the 
defendant to establish the pro-competitive redeeming 
virtues of the action.’ Third, ‘[s]hould the defendant 
carry this burden, the plaintiff must then show that the 
same pro-competitive effect could be achieved through 
an alternative means that is less restrictive of com-
petition.’” 

Case law instructs “that (1) parallel business 
conduct, alone, is insufficient to raise a fact issue on the 
existence of a conspiracy; (2) when the conspiracy 
alleged is implausible, more persuasive evidence will be 
required to survive summary judgment; and (3) the 
plaintiff’s evidence must tend to exclude the possibility 
that the defendants acted independently.” 

Moreover, the opinion outlines eight “plus factors” 
that serve as proxies for direct evidence of collusion: 

(1) actions that would be against the defendants’ 
self-interest if the defendants were acting 
independently, but consistent with their self-
interest if they were acting in concert; (2) a 
motive to conspire; (3) an opportunity to 
conspire; (4) market concentration and structure 

conducive to collusion; (5) pretextual 
explanations for anticompetitive conduct; (6) 
sharing of price information; (7) signaling; and 
(8) involvement in other conspiracies. 

In a summary judgment, a court must consider the 
plus factors to determine if the evidence supports a 
conspiracy by tending to exclude the assertion that the 
defendants acted independently. The amount of 
evidence required is “related to the implausibility of the 
plaintiff’s theory.” 

Here, under the facts, iPic’s claim was “im-
plausible.” Moreover, a company may trade a “short-
term financial loss for long-term gain.” Footnote 83: 
“‘The mere showing of frequent relations between 
alleged coconspirators . . . is insufficient to infer an 
illegal agreement.’” 
 

 Tortious Interference 
 
No cases to report 

 
 Bad Faith 

 
No cases to report 

 
 Assault and Battery 

 
No cases to report 
 

 Intentional Infliction of Emotional Distress 
 
No cases to report 
 

  Libel, Slander, Defamation, TCPA 
 
1. Memorial Hermann Health System v. Gomez, ____ 

S.W.3d ____ (Tex. 2022) (4/22/2022) 
 
Gomez, a surgeon, sues Memorial Hermann, his 

former hospital, on anticompetition claims and for 
defamation and business disparagement, alleging 
Memorial Hermann engaged in a “whisper campaign” 
using faulty data on patient mortality to injure his 
reputation and his practice. At trial the jury questions on 
the defamation and business disparagement claims ask 
about two specific, quoted statements: One statement by 
hospital employee Auzenne to Gomez that the hospital 
needed to share the mortality data, and another by 
hospital employee Todd to Pena, an employee of 
Gomez’s new hospital, Methodist West, that Todd had 
heard about high mortality rates and other problems. 
The jury finds for Memorial Hermann on the 
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anticompetition claims but finds for Gomez on the 
defamation and business disparagement claims, 
awarding over $6.3 million in damages. 

Memorial Hermann appeals, challenging the legal 
sufficiency of the evidence to support the verdict and 
arguing that there was no evidence that Auzenne 
published the quoted statement or that Gomez was 
harmed by Todd’s statement. The court of appeals 
affirms, interpreting the charge more broadly and 
holding there was evidence that the data referred to by 
Auzenne was published and that Gomez was harmed by 
a “whisper campaign” of which the Todd statement was 
an example. 

The Supreme Court agrees with Memorial 
Hermann and renders a take nothing judgment for it.  

“Recovery for defamation requires proof (1) of the 
publication of a false statement of fact to a third party, 
(2) that defamed the plaintiff, (3) with the requisite 
degree of fault, and (4) that proximately caused 
damages.” “A business disparagement claim is similar” 
and, “[a]mong other elements, . . . requires proof of 
both a published false statement and that the statement 
caused damages to the plaintiff.” 

Interpreting the jury charge, the Supreme Court 
holds that the questions were limited to the specific, 
quoted statements. There “is no evidence that 
Auzenne’s statement to Gomez was published,” so there 
was no evidence supporting the verdict on that 
statement. 

There was no evidence supporting the verdict on 
Todd’s statement. “General damages are awarded for 
noneconomic harms, such as mental anguish or loss of 
reputation,” but “there must be proof of actual injury 
before a jury can award general damages.” “A defa-
mation damage award compensates for the ‘actual 
impact of the defamation,’” and the “evidence must 
show ‘that people believed the statements and the 
plaintiff’s reputation was actually affected.’” 

While Pena testified that she believed Todd’s 
statement, she also testified that she had already knew 
the information, so any “change in Pena’s opinion of 
Gomez was not caused by Todd’s statement.” Also, 
“most importantly,” Methodist West actually hired 
Gomez after the statement. Finally, there was no 
evidence in the record that Gomez’s decreased surgery 
count at Methodist West was connected to Todd’s 
statement. 
 
2. In the Guardianship of Fairley, ___ S.W.3d ___ 

(Tex. 2022) (3/4/22) 
 
Hotly contested guardianship case. TEX. CIV. 

PRAC. & REM. CODE § 51.014(a)(12) allows “an inter-
locutory appeal from an order denying a motion to 
dismiss under” TEX. CIV. PRAC. & REM. CODE, ch. 27. 
 
3. Reynolds v. Sanchez Oil and Gas Corporation, 635 

S.W.3d 636 (Tex. 2021) 
 
Appeal from a ruling by court of appeals that a 

petition “did not assert a new legal action under the 
TCPA,” TEX. CIV. PRAC. & REM. CODE § 27.003(b). 
Citing TEX. R. APP. P. 59.1, the Supreme Court returned 
the case to the court of appeals to reconsider its rulings 
in light of the Court’s subsequently issued “holdings in 
Montelongo  and Kinder Morgan .” 

A motion to dismiss under TEX. CIV. PRAC. & 
REM. CODE § ch. 27 must be filed within 60 
days of the filing of a “legal action.” In 
Montelongo, the Court “that, to the extent an 
amended or supplemental pleading either (1) 
adds a new party or parties, (2) alleges new 
essential facts to support previously asserted 
claims, or (3) asserts new legal claims or 
theories involving different elements than the 
claims or theories previously asserted, the new 
pleading asserts a new legal action and triggers 
a new sixty-day period as to those new parties, 
facts, or claims.” 

In Kinder Morgan, the Court “reaffirmed that an 
earlier petition sufficiently pleads a legal action ‘only if 
the petition gives fair notice of the claim involved.’” 

 
4. In re Diocese of Lubbock, 592 S.W.3d 196 (Tex. 

2021) 
 
The Supreme Court dismissed for want of 

jurisdiction a defamation action filed by a deacon 
against the diocese. 

True “‘statements cannot form the basis of a 
defamation complaint.’” 

“Although tort law imposes a duty not to defame or 
intentionally inflict emotional distress upon others, a 
civil suit that is inextricably intertwined with a church’s 
directive to investigate its clergy cannot proceed in the 
courts.” The “scope of publication is ‘not a bright-line 
rule.’” 

 
5. Hogan v. Zoanni, 627 S.W.3d 163 (Tex. 2021) 

 
Ex-wife made negative statements online and to 

others about her ex-husband asserting that he was a 
pedophile, etc. Under the Defamation Mitigation Act 
(DMA), TEX. CIV. PRAC. & REM. CODE § 73.051 et seq., 
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certain steps taken by the plaintiff to request a 
correction, or a defendant to offer one, affects the 
parties’ rights. Here, defendant argued that, because 
plaintiff did not timely request a correction of 
subsequently added statements, he cannot proceed with 
the suit. The Supreme Court disagreed, and ruled that 
“the DMA provides for abatement, not dismissal, and that 
[abatement] was available to the defendant when the 
plaintiff amended his complaint to add the nine disputed 
statements. . . .” Accordingly, “the trial court did not err 
in denying the defendant’s motion for directed verdict 
as to those claims. . . .” 

“The DMA ‘provide[s] a method for a person who 
has been defamed by a publication or broadcast to 
mitigate any perceived damage or injury.’ TEX. CIV. 
PRAC. & REM. CODE § 73.052. Rather than replace the 
common-law elements of a defamation claim, the statute 
prescribes a mechanism for plaintiffs to bring attention 
to defamatory publications to enable defendants, if they 
so choose, to take corrective action and thereby mitigate 
injury stemming from that publication. . . . Alter-
natively, a defendant may proactively change po-
tentially defamatory statements to mitigate damages and 
limit liability arising from those statements. Id.; TEX. 
CIV. PRAC. & REM. CODE §§ 73.055(a)(2), [73.059]. 
Either avenue—a plaintiff’s request or a defendant’s 
change—will provide the defendant with the requisite 
notice for a plaintiff to maintain an action for 
defamation. TEX. CIV. PRAC. & REM. CODE 
§ 73.055(a).” 

“A plaintiff makes a compliant request if that 
request is ‘timely’ and ‘sufficient.’ TEX. CIV. PRAC. & 
REM. CODE § 73.055(a)(1). A request ‘is timely if made 
during the period of limitation for commencement of an 
action for defamation.’” TEX. CIV. PRAC. & REM. CODE 
§ 73.055(b). 

“A request is sufficient if it  
(1) is served on the publisher;  
(2) is made in writing, reasonably identifies the 
person making the request, and is signed by the 
individual claiming to have been defamed or by 
the person’s authorized attorney or agent;  
(3) states with particularity the statement 
alleged to be false and defamatory and, to the 
extent known, the time and place of publication;  
(4) alleges the defamatory meaning of the 
statement; and  
(5) specifies the circumstances causing a 
defamatory meaning of the statement if it arises 
from something other than the express language 
of the publication. Id. § 73.055(d).  

A defendant may challenge whether it received an 

appropriate request in two ways: (1) within sixty days of 
service of citation ‘in a motion to declare the request 
insufficient or untimely,’ id. § 73.058(c); or (2) within 
thirty days of filing an original answer by filing a plea 
in abatement, id. § 73.062(a). Unless the plaintiff files a 
controverting affidavit, the suit ‘automatically abate[s]’ 
eleven days after the plea is filed ‘without the order of 
the court’ if that plea ‘is verified and alleges’ the 
defendant ‘did not receive the written request required 
by Section 73.055.’ Id. § 73.062(b). The suit remains 
abated for sixty days after the plaintiff provides the 
written request unless the parties agree to a later date.” 

The DMA may affect damages by foreclosing 
exemplary damages under some circumstances, 
allowing defense evidence of mitigation, and “with or 
without a change or request, actual damages remain 
subject to the general requirement that plaintiffs miti-
gate their damages to the extent reasonably possible.”  

“‘A person must bring a suit for malicious 
prosecution, libel, slander, or breach of promise of 
marriage not later than one year after the day the cause 
of action accrues.’” An amended pleading alleging 
additional defamatory statements here sought to invoke 
“the relation-back doctrine for each new statement. See 
TEX. CIV. PRAC. & REM. CODE § 16.068.” 

“Under the DMA, a plaintiff ‘may maintain an 
action for defamation only if: (1) [the plaintiff] has made 
a timely and sufficient request for a correction, 
clarification, or retraction from the defendant; or (2) the 
defendant has made a correction, clarification, or 
retraction.’ TEX. CIV. PRAC. & REM. CODE § 73.055(a) 
(emphasis added).” Here, that did not occur for the 
newly discovered statements. 

The statute did not define “maintain;” accordingly, 
“‘we will use the plain and ordinary meaning of the term 
and interpret it within the context of the statute.’” A 
dictionary defines “maintain” as to “keep” or to 
“continue.” Thus, “it is the ongoing suit that cannot 
continue if notice was not provided. That is, a plaintiff’s 
lawsuit can continue if a timely and sufficient request 
for correction, clarification, or retraction has been 
provided. But that does not mean that failure to provide 
a request subjects the suit to automatic dismissal.” The 
Legislature clearly says when dismissal is the 
consequence, and it did not do so here. When “a statute 
is silent on a subject, we presume the Legislature 
purposefully excluded that language.”  

By comparison, under the DTPA a failure to provide 
proper notice results in abatement. Here, the remedy of 
abatement is confirmed by the “DMA’s express 
abatement process for addressing challenges to the 
required request. . . .” Compliance “is challenged at the 
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defendant’s election by a plea in abatement.” 
“If the plaintiff responds to the defendant’s plea in 

abatement with proof of a previous request served on the 
defendant within the limitations period—including a 
petition—that ticks all of Section 73.055(c)’s 
‘sufficiency’ boxes, then the plaintiff may ‘maintain’ or 
‘continue’ the suit. Id. § 73.062(b). However, if the 
plaintiff cannot produce evidence of such a request, the 
plaintiff may not ‘maintain’ the suit, which instead is 
abated.” Footnote 1: A petition may satisfy TEX. CIV. PRAC. 
& REM. CODE § 73.055(d). 

“To exit abatement, the plaintiff must provide a 
written request in response to the plea in abatement. Id. 
§ 73.062(c). The suit recommences generally sixty days 
after the plaintiff provides the written request in 
response to the plea in abatement.” 

“Under the DMA, the limitations clock is 
determined by accrual—that is, when an enforceable 
claim or right comes into existence.” The Court has 
“never held that the discovery rule applies to defamation 
claims except in the narrow circumstance involving a 
person’s discovery of allegedly libelous information 
filed with a credit agency.” In defamation cases, 
“accrual generally occurs the date the publication is 
made.” 

The “DMA’s exemplary-damages bar is trigged by 
knowledge, not the date of publication. TEX. CIV. PRAC. 
& REM. CODE § 73.055(c). Because we presume that the 
Legislature knew the state of the law at the time of 
enactment, Dugger . . . , any interpretation of the DMA 
must accommodate this textual distinction between 
knowledge and accrual.” 

The DMA “allows a defendant to file a motion to 
declare a request either insufficient or untimely within 
sixty days of service of citation . . .  [which] serves the 
dual purposes of establishing a date the plaintiff had 
knowledge of the publication and informing the plaintiff 
that it has yet to provide a request to possibly preserve 
exemplary damages.” 

“Although a defendant’s proactive change to an 
allegedly defamatory publication can bar exemplary 
damages absent actual malice, receipt of a request 
provides defendants additional avenues to bar 
exemplary damages. Within thirty days of a request, a 
defendant can either sufficiently change the publication 
or force the plaintiff to produce evidence of falsity. If a 
defendant chooses to request evidence of falsity, the 
defendant may then respond to the evidence by making 
a change to bar exemplary damages. If a plaintiff fails 
to provide evidence within thirty days, the plaintiff loses 
its right to exemplary damages absent good cause or 
proof of actual malice.” 

Regarding the Legislature’s intended consequence 
of an untimely notice, “the Legislature does not hide 
elephants in mouseholes, and it certainly does not 
provide an express remedy when it means to imply 
another significantly more severe one.” 

A request is timely under the DMA if a compliant 
request is provided within limitations. Barring that, 
there is an abatement provision, and one served during 
it is sufficient to “maintain” the suit. Footnote 5: “If the 
abatement process is not timely invoked, the defendant 
cannot complain that it has not received a request. . . .” 
The purpose of the statute is to provide the defamed 
person with a method to mitigate his damages. 

 
6. Landry’s, Inc. v. Animal Legal Defense Fund, 631 

S.W.3d 40 (Tex. 2021) 
 
After lawyers from the Animal Legal Defense 

Fund (ALDF) publicized an allegedly defamatory notice 
letter they sent to advise Landry’s they intended to sue 
it, Landry’s sued the ALDF and lawyers. The defendants 
filed a motion to dismiss under TEX. CIV. PRAC. & REM. 
CODE, ch. 27, and asserted they were protected by the 
judicial-proceedings privilege and attorney immunity. 
The Supreme Court disagreed: “Attorneys who make 
such statements outside a judicial proceeding have many 
potential defenses to defamation liability, but the 
judicial-proceedings privilege and attorney immunity 
are not among them.” 

“An attorney who repeats his client’s allegations to 
the media or the public for publicity purposes is not 
acting in the unique, lawyerly capacity to which Texas 
law affords . . . immunity.” 

The Court reviews “‘de novo the court of appeals’ 
determination[] that the parties met or failed to meet 
their burdens of proof under’” TEX. CIV. PRAC. & REM. 
CODE § 27.005. The Court reviews de novo “‘whether a 
nonmovant has presented clear and specific evidence 
establishing a prima facie case for each essential 
element of the challenged claims.’ A prima facie case 
‘refers to evidence sufficient as a matter of law to 
establish a given fact if it is not rebutted or contra-
dicted.’” 

“The ‘judicial-proceedings privilege’ and ‘attorney 
immunity’ are ‘independent [defenses] serving inde-
pendent purposes.’”  

Under the judicial-proceedings privilege, 
‘[c]ommunications in the due course of a judicial 
proceeding will not serve as the basis of a civil action 
for libel or slander, regardless of the negligence or 
malice with which they are made.’ The ‘due course of a 
judicial proceeding’ may include communications ‘in 
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serious contemplation of such a proceeding.’” This 
“privilege prohibits ‘any tort litigation based on the 
content of the communication’ at issue.” Further, this 
privilege is “absolute,” covering all statements made in 
judicial proceedings. The privilege “can also include 
statements made ‘preliminary to a proposed judicial 
proceeding.’” It can also extend to communications with 
“quasi-judicial” bodies. 

Attorney immunity is not merely a lawyer’s 
judicial immunity. It “is a ‘comprehensive affirmative 
defense protecting attorneys from liability to non-
clients.’  [Its basis is] . . . that ‘attorneys are authorized 
to practice their profession, to advise their clients and 
interpose any defense or supposed defense, without 
making themselves liable for damages.’ Attorney 
immunity is ‘intended to ensure ‘loyal, faithful, and 
aggressive representation by attorneys employed as 
advocates.’’ [Under attorney immunity,] . . . otherwise 
wrongful conduct by an attorney ‘is not actionable if it 
is part of the discharge of the lawyer’s duties in 
representing his or her client.’ . . . [A]ttorney immunity 
generally applies when attorneys act in the uniquely 
lawyerly capacity of one who possesses ‘the office, 
professional training, skill, and authority of an 
attorney.’” But, “‘attorneys are not protected from 
liability to non-clients for their actions when they do not 
qualify as ‘the kind of conduct in which an attorney 
engages when discharging his duties to his client.’’” 
This immunity “will not protect a lawyer when his ‘acts 
are entirely foreign to the duties of an attorney.’” 

The judicial-proceeding privilege does not protect 
press releases, publicity, and statements to the media 
which “by definition, are not made within a judicial 
proceeding.” 

During the pre-suit stage, “the privilege protects 
communications that are themselves preparatory to the 
lawsuit.” This does not include publicity statements. To 
be privileged, a “statement itself must bear ‘some 
relation to a proceeding.’” 

Statements can lose their privilege when repeated 
outside of the context that provides the privilege. 
Footnote 6: “‘The client waives the attorney-client 
privilege if he discloses or consents to the disclosure of 
any significant part of the privileged matter, unless such 
disclosure itself is privileged.’” 

Here, the statements in the Notice Letter lost their 
privileged status when defendants repeated them to the 
media. 

Attorney immunity not only includes statements, 
but “more broadly [includes] ‘actions’ and ‘conduct’ 
engaged in by attorneys for their clients pursuant to” 
their duties. While lawyers draft Notice Letters, anyone 

can publicize them: “attorney immunity does not apply 
to an activity simply because attorneys often engage in 
that activity.” 

Regarding causation, Landry’s failed to make a 
prima facie case that its damages “‘were caused by the 
defendants’ disparaging statements rather than by other 
‘recent’ publicity and controversy regarding the way in 
which Landry’s treated the tigers.’” 

Business disparagement requires “proof of ‘special 
damages to the plaintiff.’” 

A “claim for tortious interference with prospective 
business relations requires proof the ‘plaintiff suffered 
actual damage or loss.’” 

Landry’s had the burden to prove by “clear and 
specific evidence” a prima facie case, including 
damages. TEX. CIV. PRAC. & REM. CODE § 27.005(c). 
“Clear and specific evidence” means the “‘plaintiff must 
provide enough detail to show the factual basis for its 
claim.’” Here. Landry’s failed to prove the requisite 
causal connection with the defendant’s statements. “A 
‘jury cannot reasonably infer that defamation caused [ ] 
cancellations when the cancellations could have 
occurred for any number of reasons.’” 

“Because Landry’s alleges the defendants’ 
statements amounted to defamation per se, a showing of 
economic damages caused by the statements is not an 
essential element of the claim. ‘Defamation per se refers 
to statements that are so obviously harmful that general 
damages may be presumed.’” 

 
7. Kinder Morgan SACROC, LP v. Scurry County, 

622 S.W.3d 835 (Tex. 2021) 
 
Taxing units file a petition for judicial review of its 

challenge before an appraisal review board. The taxing 
units later amend their pleadings to add allegations of 
taxpayer fraud. More than 60 days after the original 
petition was filed, but less than 60 days after the 
amendment, the taxpayers file a motion to dismiss under 
the Texas Citizens Participation Act. The taxing units 
assert that the TCPA motion is untimely. 

Applying Montelongo v. Abrea, 612 S.W.3d 71 
(Tex. 2021), decided the same day, the Supreme Court 
holds that “a new sixty-day window commenced from 
the  addition of facts alleging taxpayer-fraud because the 
original petition did not put [the taxpayers] on notice 
that the Taxing Units were implicating [them] in 
wrongdoing with respect to the reappraisal claim.” 

 
8. Montelongo v.  Abrea, 612 S.W.3d 71 (Tex. 2021) 

 
Plaintiffs sued defendant claiming they were 
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defrauded into taking certain real estate courses, and 
later amended their petition adding theories, though they 
asserted the same basic fact pattern. Defendant did not 
file a motion to dismiss under the TEX. CIV. PRAC. & 
REM. CODE, ch. 27 within 60 days of the original 
petition but did so within 60 days of an amended 
petition. The Supreme Court ruled the motion was 
timely. “[A]n amended or supplemental pleading that 
asserts the same legal claims or theories by and against 
the same parties and based on the same essential facts 
alleged in a prior pleading asserts the same ‘legal action’ 
to which the sixty-day period previously applied and 
thus does not trigger a new sixty-day period for filing a 
dismissal motion. But to the extent an amended or 
supplemental pleading either (1) adds a new party or 
parties, (2) alleges new essential facts to support 
previously asserted claims, or (3) asserts new legal 
claims or theories involving different elements than the 
claims or theories previously asserted, the new pleading 
asserts a new legal action and triggers a new sixty-day 
period as to those new parties, facts, or claims.” 

 The Texas “Anti-SLAPP” statute, TEX. CIV. 
PRAC. & REM. CODE §§ 27.001–27.011 (TCPA), “was 
designed to protect both a defendant’s rights of speech, 
petition, and association and a claimant’s right to pursue 
valid legal claims for injuries the defendant caused.” It 
“provides a three-step process for the dismissal of a 
‘legal action’ to which it applies. First, the defendant 
must demonstrate that the ‘legal action’ is ‘based on or 
is in response to’ the defendant’s exercise of the right of 
speech, petition, or association. Second, if the defendant 
meets that burden, the claimant may avoid dismissal by 
establishing ‘by clear and specific evidence a prima 
facie case for each essential element of the claim in 
question.’ Finally, if the claimant meets that burden, the 
court still must dismiss the ‘legal action’ if the defendant 
‘establishes an affirmative defense or other grounds on 
which the moving party is entitled to judgment as a 
matter of law.’” The trial court must consider the 
pleadings and the evidence.  

A motion to dismiss must be filed “within sixty 
days after the party is served with the legal action.” The 
statute “defines a ‘legal action’ to mean ‘a lawsuit, cause 
of action, petition, complaint, cross-claim, or 
counterclaim or any other judicial pleading or filing that 
requests legal, declaratory, or equitable relief.’” This is 
“broad” and comprises any legal vehicle to assert a 
claim. Footnote 6: “Because a ‘legal action’ includes a 
cross-claim or a counterclaim, the party who files a legal 
action may not necessarily be the ‘plaintiff,’ and the 
party seeking dismissal of the legal action may not  
 

necessarily be the ‘defendant.’” 
“Generally, a petition is a ‘formal written request 

presented to a court,’ but in Texas parlance, the term is 
used ‘in a generic sense to embrace all the pleadings of 
the plaintiff in the course of the case.’” Footnote 11: 
“Because the TCPA does not define the term “petition,” 
we must apply its common, ordinary meaning unless a 
contrary meaning is apparent from the statute’s lan-
guage.” 

An “amended or supplemental pleading does not 
constitute or assert a new legal action if it asserts the 
same legal claims or causes of action by and against the 
same parties based on the same essential factual 
allegations.” An amended pleading that “asserts a new 
legal action and starts a new sixty-day period to file a 
dismissal motion, but only as to the claims asserted by 
or against the new party.”  

The TCPA “says nothing about promoting the 
‘early’ or ‘expedited’ dismissal of claims.” 

Under TEX. R. CIV. P. 47, pleadings must “provide 
not just fair notice of factual allegations, but a ‘short 
statement of the cause of action sufficient to give fair 
notice of the claim involved.’ A pleading must give fair 
notice not just of alleged facts, but ‘of the claim and the 
relief sought such that the opposing party can prepare a 
defense,’ and ‘ascertain from the pleading the nature and 
basic issues of the controversy and what testimony will 
be relevant.’ Providing only fair notice of factual 
allegations does not provide fair notice of claims or 
causes of action asserted based on those alleged facts.” 

To construe the TCPA, the Court looks to its 
“language, applying its definitions and the common, 
ordinary meaning of undefined terms, while also 
considering their statutory context and avoiding 
rendering any provision meaningless.” 

“A new claim that does not involve different 
elements . . . or that is merely a ‘subset’ of previously 
filed claims, does not assert a new legal action.” 

TEX. CIV. PRAC. & REM. CODE § 27.008(b) 
permits an interlocutory appeal “‘from a trial court order 
on a motion to dismiss a legal action.’” 

 
 Engineers and Licensed or Registered 
Professionals 

 
No cases to report 
 

 Consumer Law, DTPA, and Antitrust 
 
No cases to report 
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Banking, Commercial Paper, and Lender 
Liability 
 

1. Zive v. Sandberg, 644 S.W.3d 169 (Tex. 2022) 
 
Footnote 1: Ford v. Darwin distinguishes “between 

guaranty of payment and guaranty of collection.” 
 
2. Cadence Bank, N.A. v. Elizondo, 642 S.W.3d 530 

(Tex. 2022) 
 
A lawyer is a victim of a common debt-collection 

scam, whereby he receives and deposits in his trust 
account a counterfeit cashier’s check from a purported 
debtor, and then wire transfers amount, less his fee, to 
his purported foreign client. The cashier’s check is then 
dishonored, and the bank charges the amount back and 
sues the lawyer for breach of transfer warranties under 
TEX. BUS. & COM. CODE § 4.207(a) to recover the 
overdrawn amount. The lawyer does not dispute his 
breach of transfer warranties, but counterclaims for 
breach of contract, asserting the wire transfer request 
form created a contractual duty for the bank to verify 
that his “collected balance”—which the lawyer 
contends to mean the balance of his account minus the 
deposited checks in the process of collection—was 
sufficient before making the wire transfer. 

The Supreme Court reverses the trial court’s 
summary judgment for the lawyer, holding the wire 
transfer form does not create the contended contractual 
obligation. “At a minimum, ‘a contract must at least be 
sufficiently definite to confirm that both parties actually 
intended to be contractually bound’” and “must also be 
‘sufficiently definite to “enable a court to understand the 
parties’ obligations’” and ‘to give “an appropriate 
remedy” if they are breached.’” 

The title of the form is “‘International Outgoing 
Transfer Request’” and “has all the indicia of a form 
whose purpose is to facilitate” the bank’s “internal 
processing of the wire transfer.” The lawyer points to 
two then-unpopulated fields on the form entitled 
“Collected Balance/Cash” and “Employee Who 
Verified Collected Balance,” asserting those created a 
contractual duty to verify the “collected balance” that 
superseded the UCC’s default rules. But regardless of the 
definition of “collected balance,” the “transfer-request 
form was not ‘sufficiently definite to confirm that [the 
bank] actually intended to be contractually bound’ by a 
promise to only transfer ‘collected’ funds.” 
 

3. U.S. Bank, N.A v. Moss, 644 S.W.3d 130 (Tex. 
2022) 
 
Borrower sued holder of note from a home equity 

loan to quiet title on his property, and served bank on 
the Secretary of State under the TEX. EST. CODE 
§ 505.004(a)(2). The Supreme Court ruled that service 
of citation was required by TEX. CIV. PRAC. & REM. 
CODE § 17.028, that the Secretary of State was not the 
registered agent of the bank under that statute, and 
accordingly overruled the denial of the bank’s motion 
for summary judgment in it bill of review. 

After considering the “statutory landscape as a 
whole,” and the competing claims about which statute—
the Estates Code or the Civil Practice & Remedies 
Code—governed service on a foreign financial 
institution, the Court ruled that compliance with TEX. 
CIV. PRAC. & REM. CODE § 17.028 “is mandatory when 
the defendant is a financial institution.” It further ruled 
that service on the Secretary of State did not comply 
with TEX. CIV. PRAC. & REM. CODE § 17.028. 
“[A]lthough the Secretary of State is a valid agent for 
service of process in some contexts, it does not occupy 
the role of a foreign corporation’s ‘registered agent’ as 
defined in the Business Organizations Code. In a case 
against a foreign financial institution, therefore, service 
on the Secretary pursuant to Chapter 505 of the Estates 
Code does not constitute service on the institution’s 
registered agent as required by” TEX. CIV. PRAC. & 
REM. CODE § 17.028. 

The definition of a “financial institution” in TEX. 
FIN. CODE § 201.101(1)(A) “includes a bank chartered 
under the laws of the United States. . . .” 

TEX. BUS. ORGS. CODE § 9.001(a)(1), and 9.004(a) 
“requires a foreign corporation to file an application for 
registration with the Secretary to transact business in 
Texas,” and requires an agent for service. 

TEX. CIV. PRAC. & REM. CODE § 17.028 used the 
term “may.” By “definition, ‘may’ does not mean 
‘must.’ But . . . ‘may’ can be used to introduce a per-
mitted option that a person may choose to pursue or not, 
or it can introduce a list of permitted options from which 
a person must choose.” 

A foreign corporate fiduciary, as defendant, “must 
appoint the Secretary of State as its ‘agent for service of 
process.’ TEX. EST. CODE § 505.004(a)(2).” Footnote 1: 
“A ‘foreign corporate fiduciary’ is ‘a corporate fiduciary 
that does not have its main branch or a branch office in 
this state.’ TEX. EST. CODE § 505.001.” 

“A default judgment is improper against a  
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defendant who has not been served in strict compliance 
with the law, accepted or waived process, or entered an 
appearance. TEX. R. CIV. P. 124. . . .” 

For a default judgment in which service of citation 
was accomplished on the Secretary of State, there must 
be a “Whitney certificate.” Footnote 2: The “record 
before the trial court must contain a certificate from the 
Secretary showing that it forwarded a copy of the 
citation to the defendant. Without that showing, the trial 
court did not have jurisdiction over the defendant.” 

 
4. BPX Operating Company v. Strickhausen, 629 

S.W.3d 189 (Tex. 2021) 
 
Footnote 11: “‘Money is inherently fungible. . . .’” 

 
 Family Law, Juveniles, Indigents 
 

1. In re J.W., ____ S.W.3d ____ (Tex. 2022) 
(5/27/22) 
 
The Department of Family and Protective Services 

removed a child from his parents and sued to terminate 
their rights when the child is born with drugs in his 
system. At trial, the suit against the father is submitted 
to the jury on a broad-form question lumping together 
three separate predicate grounds for termination, and 
asking whether termination is in the child’s best interest 
and whether “‘at least one of the following’” occurred: 
endangering conditions or surroundings under TEX. 
FAM. CODE § 161.001(b)(1)(D), endangering conduct 
under § 161.001(b)(1)(E), or failure to comply with a 
court-ordered service plan under § 161.001(b)(1)(O).  
The jury finds against the father and his rights are 
terminated. 

The Supreme Court reverses and remands for a new 
trial because while there was legally sufficient evidence 
to support the finding one of the three predicate grounds 
and that termination was in the best interest of the child, 
there was legally insufficient evidence of the other two 
grounds submitted. 

“A parent’s fundamental right to the care, custody, 
and control of his child is of constitutional magnitude. 
Accordingly, to terminate that right, the State must meet 
a clear-and-convincing burden of proof at trial.” There 
was “ample evidence” that the father failed to comply 
with the service plan. There was also sufficient evidence 
that termination was in the child’s best interest, 
including “the level of permanence” the child “has 
achieved with his foster family, with whom he has lived 
since he was a month old.” 

 

However, there was legally insufficient evidence to 
support at least one of the endangerment grounds. To 
“‘endanger’ means ‘to expose to loss or injury; to 
jeopardize.’” “Although ‘“endanger” means more than 
a threat of metaphysical injury or the possible ill effects 
of a less-than-ideal family environment,’ it does not 
require that there be conduct ‘directed at the child’ or 
that ‘the child actually suffer[] injury.’” While “a 
parent’s knowledge of the other parent’s drug use during 
pregnancy and corresponding failure to attempt to 
protect the unborn child . . . can . . . support an endan-
germent finding,” the Court does not “endorse 
attributing any and all known dangers posed to a child 
during the mother’s pregnancy to the other parent.” 
Here, the father made “a concerted effort to help Mother 
address her addiction,” and while the jury could have 
believed the father could have done more, “they could 
not have reasonably concluded by clear and convincing 
evidence that Father disregarded his parental obligations 
to the degree that he knowingly ‘allowed’ J.W. to be 
placed or remain in a dangerous environment.” 

While broad-form parental termination questions 
were permissible under Texas Department of Human 
Services v. E.B., 802 S.W.2d 647 (Tex. 1990) and the 
version of TEX. R. CIV. P. 277 in effect at the time of 
trial, the submission of all three predicates here 
constitutes Casteel error. Under Crown Life Insurance 
Co. v. Casteel, 22 S.W.3d 378 (Tex. 2000), “‘[w]hen a 
single broad-form liability question erroneously 
commingles valid and invalid liability theories and the 
appellant’s objection is timely and specific, the error is 
harmful when it cannot be determined whether the 
improperly submitted theories formed the sole basis for 
the jury’s finding.” 

The Court notes that in 2020, the Supreme Court 
amended TEX. R. CIV. P. 277 to overrule E.B., and now 
“a broad-form termination question is error regardless 
of the evidentiary support for a particular ground.”  

 
2. In re Greg Abbott, ___ S.W.3d ___ (Tex. 2022) 

(5/13/22) 
 
“Legislature has granted to DFPS, not to the 

Governor or the Attorney General, the statutory 
responsibility to ‘make a prompt and thorough 
investigation of a report of child abuse or neglect.’” 
TEX. FAM. CODE § 261.301(a).” And, within consti-
tutional limitations, the Legislature can change that. 

“DFPS’s preliminary authority to investigate 
allegations does not entail the ultimate authority to  
interfere with parents’ decisions about their children,  
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decisions which enjoy some measure of constitutional 
protection whether the government agrees with them or 
not. Before it can impose consequences on a family 
beyond an investigation, DFPS generally must seek court 
orders authorizing it to intervene. See generally TEX. 
FAM. CODE § 262.001 et seq. In other words, DFPS does 
not need permission from courts to investigate, but it 
needs permission from courts to take action on the basis 
of an investigation.” Courts are thus “gatekeeper[s]” and 
do not oversee the agency’s “initial, executive-branch 
decision to investigate. . . .” Footnote 5: “DFPS has 
limited authority in extreme, emergency situations to 
take temporary custody of children before obtaining a 
court order. See TEX. FAM. CODE § 262.104. 

 
3. Texas Department of Family and Protective 

Services v. N.J., 644 S.W.3d 189 (Tex. 2022) 
 
Texas Department of Family and Protective 

Services (DFPS) sought to terminate the parental rights 
of N.J. to her child; at the time, N.J. was a minor. While 
the matter was on appeal, N.J. turned 18, and she signed 
a written consent relinquishing her parental rights. DFPS 
belatedly advised the Supreme Court of the relinquish-
ment and requested dismissal since the case was moot. 
The Court agreed, and dismissed this part of the case as 
well as vacating the judgment of the court of appeals and 
trial court. 

TEX. FAM. CODE § 102.009(a)(7) requires “service 
of citation on each parent as to whom parental rights 
have not been terminated and process has not been 
waived.” 

N.J. “executed an affidavit of voluntary relinquish-
ment of her parental rights . . . after she reached the age 
of majority. See TEX. FAM. CODE § 161.103.” 

 “Dismissing a case for mootness typically does not 
include vacatur of the court of appeals’ opinion,” (in 
contrast to federal court). Sometimes, however, the 
parties engage in gamesmanship and settle on appeal in 
order to preserve a good opinion. Here, that does not 
seem to be the case. Moreover, the year-long delay by 
DFPS to advise the Court of N.J.’s relinquishment “does 
not help its request for discretionary equitable vacatur.” 

 
4. In re C.L.E.E.G., 639 S.W.3d 696 (Tex. 2022) 

 
The trial court terminated Father’s parental rights 

under TEX. FAM. CODE § 161.001(b)(1)(Q), based on 
finding that he “‘knowingly engaged in criminal 
conduct,’ was convicted of an offense, and will be 
confined or imprisoned and ‘unable to care for the child 
for not less than two years.’” The court of appeals 

reversed, holding Father “presented uncontradicted 
evidence that he would be paroled in the near future.” 

The Supreme Court reversed and reinstated the trial 
court’s judgment, concluding “this record contains 
sufficient evidence to support the trial court’s finding 
regarding Father’s ineligibility for parole.” The “court 
of appeals impermissibly substituted its judgment for 
that of the trial court and further erred by failing to defer 
to the trial court’s assessment of the witnesses’ 
credibility.” “And by essentially requiring the 
Department to show Father had ‘zero chance of early 
release,’ the court of appeals erred by ‘impermissibly 
elevat[ing] the burden of proof from clear and 
convincing to beyond a reasonable doubt.’” 

 
5. In the Interest of M.P., 639 S.W.3d 211 (Tex. 

2022) 
 
Infant was removed from residence of parents for 

several reasons and placed with relatives. Trial court 
found that terminating the father’s rights was in the best 
interest of the child and also that a number of predicate 
grounds were established. Court of appeals reversed 
some, but not all, of the predicate grounds and remanded 
for a new trial on them. The Supreme Court ruled that, 
because termination was established, the case should not 
be remanded. 

“Texas Family Code Section 161.001(b) allows for 
involuntary termination of parental rights if a court finds 
by clear and convincing evidence both that a parent 
engaged in one or more enumerated predicate grounds 
for termination and that termination is in the best interest 
of the child. TEX. FAM. CODE §§ 161.001(b)(1)(A)(U), 
(b)(2)Only one predicate ground and a best interest 
finding are necessary for termination, so ‘a court need 
uphold only one termination ground—in addition to 
upholding a challenged best interest finding—even if 
the trial court based the termination on more than one 
ground.’ In re N.G., 577 S.W.3d 230, 232 (Tex. 2019). 
However, due process requires that courts also review 
termination under subsections 161.001(b)(1)(D) and (E) 
even after affirming termination on another ground 
because of the collateral effects of termination on those 
grounds.” Remand is not proper “when termination is 
otherwise valid on another predicate ground.” 

 A “predicate ground for termination under [TEX. 
FAM. CODE § 161.001(b)(1)(M)] is prior termination for 
endangerment under [TEX. FAM. CODE 
§ 161.001(b)(1)(D) or (E)].” 

Here, “the proper remedy was to affirm the trial 
court’s termination under (O) and strike the (D)   and 
(E)  findings, which would dispose of the case.” For, 
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“‘even if on remand the trial court were to again find 
that Father committed a predicate act under (D)   or (E) 
, it could not be the case that Father’s rights to M.P. were 
terminated on those grounds.’” 

 
6. In re D.T., 625 S.W.3d 62 (Tex. 2021) 

 
After initially being found indigent and appointed 

counsel a suit by the Department of Family and 
Protective Services to terminate her parental rights, 
Mother retained new counsel about six months before 
trial. The jury found that grounds for termination exist 
and that termination was in the child’s best interest. 
Mother appealed, asserting ineffective assistance of her 
retained counsel. 

The Supreme Court held that parents in such cases 
may assert ineffective assistance of counsel even where 
counsel is retained, but held that Mother’s ineffective 
assistance claim failed here under Strickland v. 
Washington. 

The U.S. Constitution “does not require the 
appointment of counsel for parents in every parental-
termination proceeding,” but the “Texas Legislature 
chose to afford parents opposing state-initiated ter-
mination proceedings more protection than the United 
States Constitution demands.” TEX. FAM. CODE 
§ 171.013(a) entitles an indigent parent responding in 
opposition to such a termination suit to court-appointed 
counsel. The Texas Supreme Court held in In re M.S., 
115 S.W.3d 542 (Tex. 2003), “that the statutory right to 
appointed counsel in such cases ‘embodies the right to 
effective counsel.’” 

Since M.S., the courts of appeals have differed on 
whether this right to effective counsel extended only to 
indigent parents with court-appointed counsel. The 
Supreme Court resolved this disagreement, holding that 
“a parent who responds to a government-initiated suit 
seeking termination of the parent-child relationship may 
assert a claim for ineffective assistance of counsel on 
appeal regardless of whether the parent’s counsel was 
appointed or retainer.” 

Turning to the merits of Mother’s claim, the 
Supreme Court held that it fails. “Ineffective-assistance-
of-counsel claims in parental-termination cases, as in 
criminal cases, are governed by the United States 
Supreme Court’s two-prong test articulated in 
Strickland v. Washington,” 466 U.S. 667 (1984). This 
test “requires the following: 

“‘First, the defendant must show that counsel’s 
performance was deficient. This requires showing that 
counsel made errors so serious that counsel was not 
functioning as the ‘counsel’ guaranteed by the Sixth 

Amendment. Second, the defendant must show that the 
deficient performance prejudiced the defense. This 
requires showing that counsel’s errors were so serious 
as to deprive the defendant of a fair trial, a trial whose 
result is reliable.’” 

Here, Mother claimed that trial counsel was 
ineffective because he failed to timely file a witness list 
under local rules and failed to review the Department’s 
witness list before trial. “Neither of these claimed 
transgressions constitutes the type of gross deficiency 
required under Strickland, and neither produced the 
prejudice Strickland requires.” Mother’s claim 
accordingly failed as a matter of law, and the Supreme 
Court affirmed the trial court’s judgment. 

 
7. In the Interest of J.J.R.S., 627 S.W.3d 211 (Tex. 

2021) 
 
While mother was engaged in prostitution, with her 

two children in a nearby motel room, drugs, and an 
unregistered handgun were found in a neighboring 
room. The Texas Department of Family and Protective 
Services filed suit and sought a temporary con-
servatorship with a maternal aunt. The trial court 
granted that, and then later, at a trial; after mother was 
served, the trial court granted managing conservatorship 
to the aunt, possessory conservatorship to the mother, 
and visitation “as agreed.” Mother challenged the 
visitation order and also the constitutionality of the 
temporary orders. The Supreme Court ruled that TEX. 
FAM. CODE § 153.006(c) an 153.193, “read in 
conjunction, permit the kind of “as agreed” order at 
issue in this case in the narrow circumstance where such 
a severe restriction is necessary to protect the child’s 
best interest,” and that legally sufficient evidence 
supported the order. The Court further ruled that the 
constitutional challenge to the temporary orders was 
rendered moot by the final judgment. 

“‘The best interest of the child shall always be the 
primary consideration of the court in determining the 
issues of conservatorship and possession of and access 
to the child.’ TEX. FAM. CODE § 153.002. As con-
servatorship determinations are ‘intensely fact driven,’ 
the trial court is in the best position to ‘observe the 
demeanor and personalities of the witnesses and can 
‘feel’ the forces, powers, and influences that cannot be 
discerned by merely reading the record.’ A trial court’s 
determination of what is in the child’s best interest, 
specifically the establishment of terms and conditions of 
conservatorship, is a discretionary function. The trial 
court’s judgment will be reversed only when it appears 
from the record as a whole that the court has abused its 
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discretion. A trial court abuses its discretion when it acts 
‘without reference to any guiding rules or principles; or 
in other words, [when it acts] arbitrarily or unreason-
ably.’” 

A parent shall be appointed the managing 
conservator, unless that is not in the child’s best interest. 
In that case, the parent shall be appointed possessory 
conservator, unless that is not in the child’s best interest 
and would endanger the child. 

“There is a rebuttable presumption that the 
standard possession order provides the reasonable 
minimum level of possession and access for a parent 
named possessory conservator and is in the best interest 
of the child. [TEX. FAM. CODE § 153.252.] When 
determining whether to deviate from the standard 
possession order, a court may consider ‘(1) the age, 
developmental status, circumstances, needs, and best 
interest of the child; (2) the circumstances of the 
managing conservator and of the parent named as a 
possessory conservator; and (3) any other relevant 
factor.’ [TEX. FAM. CODE § 153.256.] Importantly, the 
terms of an order that deviates from the standard 
possession order . . . may not exceed those that are 
required to protect the best interest of the child. [TEX. 
FAM. CODE § 153.193.] Further, a court must ‘specify 
and expressly state in the order the times and conditions 
for possession of or access to the child unless a party 
shows good cause why specific orders would not be in 
the best interest of the child.’” 

Part of mother’s argument depended upon statutory 
construction. Here, the statute permits “a severe 
restriction or limitation [of visitation] . . . if it is in the 
best interest of the child.” 

The statute used certain undefined terms, so the 
Court looked to the commonly understood meanings. 
“To ‘deny’ is ‘to not allow someone to have or do 
something.’ A ‘restriction’ is something that ‘confines 
within bounds’ or ‘restrains,’ and a ‘limitation’ is 
something that ‘bounds, restrains, or confines.’ In other 
words, a denial is an outright refusal to allow certain 
conduct to occur, whereas a restriction or limitation 
confines conduct to certain bounds.” With this 
understanding, mother was not denied access. 

The purpose of visitation orders is “to balance the 
rights of parents with the importance of protecting 
children. See TEX. FAM. CODE § 153.001(a).” A parent 
who is a possessory conservator is not entitled to a 
“certain level of access” without regard to the child’s 
best interest. 

For “‘a person to be held in contempt for 
disobeying a court decree, the decree must spell out the  
 

details of compliance in clear, specific and 
unambiguous terms so that such person will readily 
know exactly what duties or obligations are imposed 
upon him.’ Indeed, the power to enforce an order by 
contempt is ‘an essential element of judicial 
independence and authority.’ But ‘[w]hether or not a 
decree is enforceable by contempt depends, not on 
statutory authority, but on the nature of the decree 
itself.’ . . . Thus, while an order must be ‘clear, specific, 
and unambiguous’ to be enforceable by contempt, it 
does not follow that every order less than that is 
invalid.” It is not required that “trial courts must issue 
orders that are always enforceable by contempt.” 

Lack of specificity in the visitation order “is not 
erroneous unless the trial court failed to make the 
necessary findings of good cause and best interest.” 

Here, if mother and aunt “are unable to reach any 
agreement for access, [mother] can move for a 
modification of the original order if the circumstances 
have materially or substantially changed and if a 
modification would be in the best interest of the 
children. See TEX. FAM. CODE § 156.101(1).” 

“When a governmental entity takes possession of a 
child without prior notice or a hearing under [TEX. FAM. 
CODE § 262.001] . . . a court generally must hold a full 
adversary hearing within fourteen days. At this 
hearing . . . the parents are informed that the court may 
temporarily restrict or terminate their parental rights 
unless they are willing and able to provide the child with 
a safe environment. [TEX. FAM. CODE § 262.201(m).] 
At the conclusion of the hearing, the court may issue 
temporary orders. . . .” These can be ex parte if a 
parent’s whereabouts are unknown. 

Here, mother’s argument about the temporary 
orders was moot, and thus the Court had no jurisdiction. 
Moreover, mother did not seek reconsideration of the 
temporary orders after she was served. 

 
8. In the Interest of J.F.-G., a child, 627 S.W.3d 304 

(Tex. 2021) 
 
Although “mere imprisonment will not, standing 

alone, constitute engaging in conduct which endangers 
the emotion or physical well-being of a child” sufficient 
to support a trial court’s termination of parental rights, 
Texas Department of Human Services v. Boyd, 727 
S.W.2d 531, 533–34 (Tex. 1987); “[a] parent’s criminal 
history—taking into account the nature of the crimes, 
the duration of incarceration, and whether a pattern of 
escalating, repeated, convictions exists—can [and did]  
support a finding of endangerment” that justified the 
termination of parental rights. 
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9. In the Interest of GXH, 627 S.W.3d 288 (Tex. 
2021) 
 
In this suit to terminate the parent-child relation-

ship, the issue was whether a docket entry complied 
with TEX. FAM. CODE § 263.401 to extend the statute’s 
one-year deadline to try the case. The Supreme Court 
ruled that “the trial court’s pronouncement of an 
extension of the initial dismissal date in its docket-sheet 
entry satisfied [TEX. FAM. CODE § 263.401(b)] and 
allowed the trial court to retain the suit on its docket 
beyond the initial dismissal date and through the date of 
the Final Decree.” 

TEX. FAM. CODE § 263.401 “encourage[s] prompt 
resolution of suits in which the Department of Family 
and Protective Services requests termination of the 
parent-child relationship or requests that [it] be named 
conservator of a child.” TEX. FAM. CODE § 263.401 
requires “trial courts presiding over such suits to 
commence the trial on the merits within one year after 
the initial temporary order. . . . [T]rial courts may extend 
that one-year deadline. . . . But if the trial court neither 
commences trial by the dismissal date nor extends it in 
accordance with [TEX. FAM. CODE § 263.401(b)], the 
statute dictates . . . [that] the trial court’s jurisdiction over 
the suit ‘is terminated and the suit is automatically 
dismissed.’” 

Footnote 1: “The trial court must notify all parties 
of the automatic dismissal date at least 60 days before.” 

Under the statute, “a prerequisite for granting an 
extension of the dismissal date [is]: the trial court must 
find (1) extraordinary circumstances necessitate the 
children remaining in the Department’s temporary 
managing conservatorship, and (2) continuing the 
appointment of the Department as temporary managing 
conservator is in the children’s best interest. Subsection 
(b)’s second sentence limits the length of the extension 
to 180 days. And the third sentence directs the trial court 
that has granted an extension to render an order that does 
three things: schedules the new dismissal date, makes 
further temporary orders as necessary for the children’s 
safety and welfare, and sets the trial date.” 

“‘Generally, docket sheet entries are insufficient to 
constitute a decree of the court.’ But . . . [TEX. FAM. 
CODE § 101.026] expressly provides that a court may 
pronounce or render an order on its docket sheet.” 

Here, because the docket entry sufficed, TEX. FAM. 
CODE § 263.401(a) “never divested the trial court of 
jurisdiction, [and] the Final Decree is not void.” 

TEX. FAM. CODE § 263.401(b) required the court to 
make certain “findings as a prerequisite to granting an  
 

extension. But . . . it does not follow that a trial court’s 
failure to include the findings in a written order before 
the dismissal date passes causes it to lose jurisdiction.” 
Rather, TEX. FAM. CODE § 101.026 “permits trial courts 
to render orders orally in the presence of the court 
reporter or in writing on its docket sheet or by a separate 
written instrument.” That applies to “required findings,” 
too. Trial courts “are empowered to make the [TEX. 
FAM. CODE § 263.401(a)] findings in writing in a 
separate instrument or orally in the presence of a court 
reporter.” “[C]ourts may imply the section 263.401(a) 
findings were made on the record at the oral hearing.” 

The parents failed to complain in the trial court about 
the failure to make written findings required by TEX. FAM. 
CODE § 263.401(a). Since there was an oral hearing, 
“and the parties failed to bring forth the record of that 
hearing on appeal, we will presume the trial court made 
the necessary findings to support the extension orally on 
the record at the hearing.” The Court held that the 
parents failed to preserve the record about the hearing. 

The statute contains no requirement that an order 
setting a new dismissal date and trial date must “be 
rendered before the initial dismissal date.” While “a trial 
court’s failure to timely extend the automatic dismissal 
date before that date passes—through a docket-sheet 
notation or otherwise—is jurisdictional, claimed defects 
relating to the other requirements of [TEX. FAM. CODE 
§ 263.401(b)] are not.” Therefore, they must be pre-
served for appellate review. 

 
10. In the Matter of the Marriage of Angelina 

Sandoval, 619 S.W.3d 716 (Tex. 2021) 
 
Husband in Mexico filed a motion for new trial 

after wife used substituted service to serve citation and 
trial court entered a default judgment awarding her a 
house that husband contended was separate property. 
The Supreme Court reversed “[b]ecause the content of 
husband’s affidavit was sufficient to satisfy the 
Craddock v. Sunshine Bus Lines, Inc., 133 S.W.2d 124 
(Tex. 1939) standard for obtaining a new trial and was 
not based on hearsay, and because no formal defects 
were raised in the trial court (where they might have 
been cured). . . .” 

Here, husband did not object to the divorce but 
“mistakenly understood” that the divorce would affect a 
house that was his separate property. “Although 
separate property can take on characteristics of com-
munity property if community property develops it, 
property acquired before marriage is generally not part 
of the community estate.” See TEX. FAM. CODE § 7.001. 
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 Prisoners’ Cases and Criminal Law 
 

1. Ex parte K.T., ___ S.W.3d ___ (Tex. 2022) 
(5/13/22) 
 
In this expunction suit, in unrelated cases K.T. and 

C.F. were acquitted of DWI. Each has a prior conviction 
for DWI more than three years earlier. The State opposed 
the expunctions, relying upon a statute allowing a prior 
“criminal episode” to defeat a request for expunctions. 
A “criminal episode” requires the commission of two or 
more offenses. The Supreme Court ruled that the 
episodes which resulted in the acquittals could not be 
counted towards the two offenses. An “acquittal cannot 
qualify as the ‘commission’ of an offense. With only 
one ‘commission’ for each respondent, there can be no 
‘criminal episode’ for either. Without a criminal 
episode, the exception to expunction does not apply.” 

“Texas law authorizes such expunctions unless ‘the 
offense for which the person was acquitted arose out of 
a criminal episode,’ TEX. CODE CRIM. PROC. art. 
55.01(c), and defines ‘criminal episode’ as ‘the 
commission of two or more offenses’ under specified 
circumstances. TEX. PENAL CODE § 3.01.” 

“‘The State must make two separate showings to 
block respondents’ requested expunctions. First, to 
reach the minimum ‘commission of two . . . offenses’ 
required for a criminal episode to exist, the State must 
establish that each respondent’s second DWI arrest 
qualifies as the ‘commission’ of that offense, despite the 
resulting acquittals. Second, the State must show that 
each respondent’s prior conviction and later arrest were 
part of a common ‘criminal episode’— specifically, that 
two arrests for DWI are necessarily part of the same 
criminal episode even when the underlying events have 
no other relation to each other.” 

An unadjudicated arrest, for which a person 
remains subject to prosecution, can constitute the 
“commission” of an offense; but, an acquittal cannot. 

There “is no constitutional right to expunction.” 
The general right to an expunction appears at TEX. 
CODE CRIM. PROC. art. 55.01(a)(1)(A). An exception 
for a “criminal episode” is found at TEX. CODE CRIM. 
PROC. art. 55.01(c). The definition of “criminal 
episode” is contained in TEX. PENAL CODE § 3.01. 
 
2. In re G.S., 644 S.W.3d 160 (Tex. 2022) 

 
After G.S. pleaded guilty based upon the wrong 

advice of his attorney, he served four years. He then 
successfully filed a habeas corpus, the complainant  
 

recanted, the charge against him was dismissed, and his 
conviction was expunged. He then brought mandamus 
in the Supreme Court to compel the Comptroller to 
compensate him under the Tim Cole Act, TEX. CIV. 
PRAC. & REM. CODE §§ 103.001–103.154. The Court 
denied his mandamus because “he did not establish his 
actual innocence exactly as the Act requires. . . . [The] 
Act specifies how an applicant must prove his actual 
innocence, and we are not at liberty to modify or relax 
those requirements.” 

“The Tim Cole Act provides compensation to those 
who have been wrongfully imprisoned. The Act 
delegates to the Comptroller the duty to determine a 
claimant’s eligibility. This duty is ‘purely ministerial.’ 
When evaluating a claim for compensation under the 
Act, the Comptroller ‘shall consider only’ the ‘verified 
copy of the pardon, court order, motion to dismiss, and 
affidavit, as applicable, justifying the application for 
compensation.’ The documents must ‘clearly indicate 
on their face that the person is entitled to com-
pensation.’” 

To establish eligibility for compensation, “the 
application must establish that (1) the claimant ‘has 
received a full pardon on the basis of innocence for the 
crime for which the person was sentenced,’ (2) the 
claimant ‘has been granted relief in accordance with a 
writ of habeas corpus that is based on a court finding or 
determination that the person is actually innocent of the 
crime for which the person was sentenced,’ or (3) the 
trial court dismissed the charge against the claimant 
‘based on a motion to dismiss in which the state’s 
attorney states that no credible evidence exists that 
inculpates the defendant and . . . the state’s attorney 
believes that the defendant is actually innocent of the 
crime for which the person was sentenced.’ TEX. CIV. 
PRAC. & REM. CODE § 103.001(a)(2)(A)–(C).” 

Footnote 2: TEX. CIV. PRAC. & REM. CODE 
§ 103.051(e) permits a “claimant who is ultimately 
denied compensation to ‘bring an action for mandamus 
relief’); TEX. GOV’T CODE § 22.002(c) (‘Only the 
supreme court has the authority to issue a writ of 
mandamus . . . against any of the officers of the 
executive departments of the government of this 
state. . . .’); see also TEX. CONST. art. IV, § 1 (‘The 
Executive Department of the State shall consist of a . . . 
Comptroller of Public Accounts. . . .’).” 

Footnote 3: “Under our habeas procedures, if the 
convicting court decides ‘there are controverted, 
previously unresolved facts material to the legality of 
the applicant’s confinement,’ it makes findings and 
conclusions regarding the applicant’s confinement and  
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transmits those findings and its recommendation to the 
Court of Criminal Appeals. See TEX. CODE CRIM. PROC. 
art. 11.07, § 3(c)–(d). The Court of Criminal Appeals 
shall then ‘enter its judgment remanding the applicant to 
custody or ordering his release, as the law and facts may 
justify.’ Id. art. 11.07, § 5.” 

“‘[A]ctual innocence’ is a ‘legal term of art [that] 
has acquired a technical meaning in the habeas corpus 
context.’” This technical meaning encompasses two 
types of actual innocence: the Herrera type, which 
asserts that a conviction was substantively deficient 
because new evidence, such as DNA testing, establishes 
the person’s actual innocence; and the Schlup type, 
which involves “procedural claims that provide a 
‘gateway through which a habeas petitioner must pass 
to have his otherwise barred constitutional claim 
considered on the merits.’” Importantly, “a petitioner 
may succeed on a Schlup claim only if the petitioner’s 
claims for habeas relief are procedurally barred.” “So to 
prevail on a Schlup-type claim, the defendant must 
establish both his actual innocence and the con-
stitutional error that caused his conviction despite his 
actual innocence.” 

Here, G.S. did not seek a habeas corpus on the 
“claim of actual innocence,” and this it cannot support 
his need to prove actual innocence for a Tim Cole Act 
claim. 

Additionally, the criminal action was dismissed on 
a motion of the district attorney, but he did not declare 
his “belief that the claimant is actually innocent.” Nor 
was that contained in the expunction. Accordingly, G.S. 
did not prove his actual innocence as required by the 
Act. 

 
3. Ex Parte R.P.G.P., 623 S.W.3d 313 (Tex. 2021) 

 
TEX. CODE CRIM. PROC. art. 55.01, lays out a 

complex set of alternative conditions a person can 
satisfy to be entitled to have the records of their arrest 
for a felony or misdemeanor expunged. Article 55.01 
reads in terms of “records and files relating to [an] 
arrest.” Before this case, some appellate courts were 
divided. Some appellate courts held that a person must 
show that all offenses stemming from the same multi-
offense arrest are eligible to be expunged (i.e., all or 
none); other appellate courts held that, notwithstanding 
a multi-offense arrest, a person could get records related 
to one offense expunged if that person showed the 
records related to that offense were eligible for 
expunction, regardless of whether the other offenses 
stemming from that multi-offense arrest were also 
eligible for expunction. The former approach is referred 

to as an “arrest-based” understanding of Article 55.01; 
and the latter approach an “offense-based” under-
standing. 

The Supreme Court held that both understandings 
are correct, depending on the offenses. Article 55.01 is 
“offense-based” with respect to misdemeanors, but 
“arrest-based” with respect to felonies. The Court 
reached its understanding based on Article 55.01’s 
language of “a misdemeanor” and “any felony.” 

 
4. Texas Propane Gas Association v. City of Houston, 

622 S.W.3d 791 (Tex. 2021) 
 
TGPA, a propane industry trade association, sued 

the City of Houston for a declaratory judgment that 
Houston city ordinances regulating the liquid petroleum 
gas (LPG) industry are preempted by the state LPG Code, 
chapter 113 of the Texas Natural Resources Code, and 
are unconstitutional. The City filed a plea to the 
jurisdiction, asserting (1) that its ordinances are criminal 
in nature and cannot be challenged in a civil action. 

“The Texas Constitution prohibits city ordinances 
that conflict with state law.” “‘It is well settled . . . that 
courts of equity will not interfere with the ordinary 
enforcement of a criminal statute unless the statute is 
unconstitutional and its enforcement will result in ir-
reparable injury to vested property rights.’” Here, court 
has jurisdiction over TGPA’s challenge because the 
“City’s LPG regulations threaten irreparable injury to 
vested property rights.” 

“The City’s jurisdictional argument also fails 
because TGPA’s lawsuit is not a ‘criminal law matter’ 
outside a Texas civil court’s subject-matter juris-
diction.” “In Heckman v. Williamson County[, 369 
S.W.3d 137 (Tex. 2012),] we held that to determine the 
boundary between civil and criminal jurisdiction, courts 
must ‘look to the essence of the case to determine 
whether the issues it entails are more substantively 
criminal or civil.’” The “mere existence of some 
criminal-law question, characteristic, or context will not 
transform a dispute that is fundamentally civil into a 
criminal law matter.” 

“The ‘essence’ test articulated in Heckman requires 
a holistic, common-sense analysis.” Here, the fact that 
the regulations carry a criminal penalty “is merely 
incidental to the legal issue TGPA raises.” “Protection of 
property rights is a core civil-law function. In a suit 
challenging the constitutionality of a criminal statute, 
the threat of irreparable injury to property rights may tip 
the scales in favor of the matter being a civil one.” “The 
essence of this case is civil,” and thus “this case is within 
the trial court’s subject-matter jurisdiction.” 
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 Maritime, Admiralty Law, and Jones Act 
 

1. Rogers v. Bagley, 623 S.W.3d 343 (Tex. 2021) 
 
Footnote 7: “The Jones Act is a federal statute that 

provides a cause of action to seamen injured in the 
course of their employment. 46 U.S.C. § 30104.” 

Footnote 8: Because the Jones Act does not have 
an injury threshold, “the minimal-impairment 
requirement of [TEX. CIV. PRAC. & REM. CODE, ch. 90] 
was preempted by the Jones Act and should not be 
applied in Jones Act cases.” 
 

 Animals 
 

1. Landry’s, Inc. v. Animal Legal Defense Fund, 631 
S.W.3d 40 (Tex. 2021) 
 
After lawyers from the Animal Legal Defense 

Fund (ALDF) publicized an allegedly defamatory notice 
letter they sent to advise Landry’s they intended to sue 
it, Landry’s sued the ALDF and lawyers. The defendants 
filed a motion to dismiss under TEX. CIV. PRAC. & REM. 
CODE, ch. 27, and asserted they were protected by the 
judicial-proceedings privilege and attorney immunity. 
The Supreme Court disagreed. 

A “60-day notice of intended suit” is sent to the 
prospective defendant “pursuant to the Endangered 
Species Act. . . . See 16 U.S.C. § 1540(g)(2)(A)(i).” The 
act requires this Notice Letter to be sent to the defendant 
and “to the Secretary of the Interior. . . .”  
 

 Taxes 
 

1. Builder Recovery Services, LLC v. Town of 
Westlake, ___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
BRS, a construction site trash hauler, wished to 

service customers in the Town of Westlake. Westlake, a 
general-law municipality, had an exclusive city contract 
with Republic. So, Westlake passed an ordinance that 
required BRS to obtain a license and pay a “percentage-
of-revenue” license fee of 15%. After BRS sought a 
declaratory judgment, the city passed another ordinance 
reducing the fee to 3%. The Supreme Court ruled that 
Westlake “lacks authority as a general-law municipality 
to impose a percentage-of-revenue licensing fee on 
construction trash-hauling companies like BRS.” 

TEX. HEALTH & SAFETY CODE § 361.0961(a)(1) 
and 361.0961(a)(3) prohibit “local ordinances that (1) 
‘prohibit or restrict, for solid waste management 
purposes, the sale or use of a container or package in a 

manner not authorized by state law’; or (2) ‘assess a fee 
or deposit on the sale or use of a container or package.’” 

“Municipalities ‘represent no sovereignty distinct 
from the state and possess only such powers and 
privileges as have been expressly or impliedly conferred 
upon them.’ ‘Texas law recognizes three types of 
municipalities: home-rule municipalities, general-law 
municipalities, and special-law municipalities.’ ‘Home-
rule municipalities derive their powers from the Texas 
Constitution and possess the full power of self-
government and look to the Legislature not for grants of 
power, but only for limitations on their power.’” 

“General-law cities . . . possess only ‘those powers 
and privileges that the State expressly confers upon 
them.’ In addition to their expressly granted powers, 
general-law cities have ‘only such implied powers as are 
reasonably necessary to make effective the powers 
expressly granted.’ The reasonable necessity of an 
implied power will not be lightly assumed. To the 
contrary, we have held that a general-law city’s implied 
powers are limited to those that are ‘indispensable’ to 
carrying out expressly granted powers. . . . [A] 
‘municipal power will be implied only when without its 
exercise the expressed duty or authority would be 
rendered nugatory.’” 

“‘A case is moot when either no ‘live’ controversy 
exists between the parties, or the parties have no legally 
cognizable interest in the outcome.’” “A claim that a 
percentage-of-revenue fee of any size is unlawful is not 
mooted by an intervening adjustment to the size of the 
fee.” In addition, here BRS was escrowing the disputed 
licensing fee. “Thus, because of the parties’ escrow 
agreement, BRS continues to have a legally cognizable 
interest in the legality of the 15% fee even though it has 
been replaced with a lower fee.” 

Westlake’s “relationship with Republic is 
governed by an exclusive franchise agreement as des-
cribed in” TEX. HEALTH & SAFETY CODE § 361.034. 

Here, the Court analyzed Westlake’s authority 
under TEX. HEALTH & SAFETY CODE § 361.111. That 
section “authorizes municipalities, including general-
law municipalities, to ‘adopt rules for regulating solid 
waste collection, handling, transportation, storage, 
processing, and disposal.’” This does not expressly 
authorize a fee. But even if it could, only when it 
“calibrated to cover regulatory costs can there be any 
argument that the power to charge the fee is 
‘indispensable’ to the power to regulate.” Here, the fee 
was tethered to market prices for trash-hauling, not the 
costs of regulating. 

A percentage-of-revenue fee “is difficult to 
distinguish from an unconstitutional occupation tax.” 
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TEX. CONST. art. VIII, § 1. Footnote 7: cases distinguish 
“between valid regulatory fees and unconstitutional 
occupation taxes based on whether, from the perspective 
of the government, ‘the primary purpose of the fees . . . 
is the raising of revenue.’” Footnote 8: Regulatory “fees, 
‘when only in an amount reasonably necessary to fund 
the State’s regulation of that industry, are not 
[unconstitutional] occupation taxes.’” Here, deciding 
the case based upon the statute “has the added benefit of 
avoiding the constitutional question, which we should 
always do where possible.” 

Here, Westlake’s ordinance has a severability 
clause. When “‘an ordinance contains an express 
severability clause, the severability clause prevails 
when interpreting the ordinance.’” Since this matter was 
not briefed fully, the case was remanded to the court of 
appeals. 
 
2. Mitchell v. MAP Resources, Inc., ____ S.W.3d 

____ (Tex. 2022) (5/13/22) 
 
Elizabeth’s heirs sued to declare void a 1999 

default judgment foreclosing a tax lien on her mineral 
interest, alleging that Elizabeth’s due process rights 
were violated when she was served by posting on the 
courthouse door, along with almost 500 defendants. 
Because Elizabeth’s mailing address was available 
through deed records, the Supreme Court holds service 
by posting did not comply with procedural due process. 

In order to justify citation by publication or posting 
under TEX. R. CIV. P. 117a, which governs service in 
suits for delinquent property taxes, the plaintiff’s 
attorney “must aver that the defendant is absent, 
transient, or that its name and residence ‘cannot be 
ascertained after diligent inquiry.’” “[C]itation by 
publication or posting violates due process when the 
address of a known defendant is readily ascertainable 
from public records that someone who actually wants to 
find the defendant would search.” 

Here, Elizabeth’s post office box was readily 
ascertainable from public deed records, and there was 
no evidence of any attempt to personally serve Elizabeth 
or provide notice by mailing to the post office box. 
Accordingly, the judgment was void and subject to 
collateral attack. 

“[S]tate statutory requirements must give way to 
constitutional protections.” “‘‘[A] judgment entered 
without notice or service is constitutionally inform,’ and 
some form of attack must be available when defects in 
personal jurisdiction violate due process.’” Thus, the 
one-year statute of limitations under TEX. TAX CODE 
§ 33.54(a) on an action challenging a tax sale could not 

bar a collateral attack on a judgment that is void for lack 
of due process. 

 
3. Sirius XM Radio, Inc. v. Hegar, 643 S.W.3d 402 

(Tex. 2022) 
 
Sirius produces and transmits satellite radio content 

from outside Texas, which is received and decrypted on 
radios in Texas, in exchange for a monthly subscription 
fee. In this franchise tax case, Sirius XM and the 
Comptroller dispute whether Sirius’s fees from Texas 
subscribers are “receipts from” a “service performed in 
this state” under TEX. TAX CODE § 171.103(a) for 
purposes of calculating Sirius’s apportioned margin. 
The court of appeals agreed with the Comptroller’s 
argument that the services were performed in Texas 
because the signals were decrypted in Texas. However, 
the Supreme Court agrees with Sirius and holds that all 
but a little of the services are performed outside Texas. 

Based on the text of the statute and past precedent, 
a “‘service’ is ‘performed in this state’ if the labor for 
the benefit of another is done in Texas.” “When 
technology rather than personnel performs the useful 
act, we look to the location of that equipment. . . .” Also, 
in “tax cases, courts must ‘not disregard the economic 
realities underlying the transactions at issue.’” 

“The economic reality here is that Sirius is a radio 
production and broadcasting company operating dozens 
of satellite radio channels from locations outside 
Texas.” The “economic reality of Sirius’s business is 
that decryption is not a service performed for the benefit 
of the customer at all,” but “is for Sirius’s benefit.” 

The Supreme Court reverses the “court of appeals’ 
decision apportioning to Texas all of Sirius’s receipts 
from Texas subscribers.” However, because “the parties 
would agree that some small amount of Sirius’s services 
were performed in Texas,” the Supreme Court remands 
the case to the court of appeals to consider the 
sufficiency of Sirius’s evidence of the fair value of the 
services performed by Sirius in Texas. 
 
4. Odyssey 2020 Academy, Inc. v. Galveston Central 

Appraisal District, 624 S.W.3d 535 (Tex. 2021) 
 
Charter school had a sublease of realty owned by 

private interests. In its lease, charter school was 
obligated to pay the ad valorem taxes. Charter school, 
which received public funds, sought an exemption from 
taxation by combining TEX. TAX CODE § 11.11(a), 
which exempts “‘property owned by this state,’” with 
TEX. EDUC. CODE § 12.128(a) which “provides that 
property a charter school purchases or leases with state 
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funds ‘is considered to be public property for all 
purposes under state law.’” The Supreme Court ruled 
charter school had no exemption. The “Constitution 
does not permit Odyssey to claim an exemption under 
[TEX. CONST. art. XI, § 9] or under the public property 
clause of [TEX. CONST. art. VIII, § 2] and Tax Code 
section 11.11 because Odyssey is not actually the fee 
owner of the property.” The Legislature may not 
“recharacterize a property interest that is not in fact 
publicly owned so that it qualifies for an exemption.”  

“Property encumbered by a lease is taxed to the 
lessor who owns the underlying fee interest. . . .” The 
“Legislature may not treat the public as the owner of a 
fee estate it does not actually own.” 

To get the exemption the charter school desires, the 
public can amend the Constitution. “But so far, the 
people have seen fit to permit an exemption for real 
property leased to a school only if that property ‘is 
owned by a church or by a strictly religious society.’ 
TEX. CONST. art. VIII, § 2.” 

“A foundational principle of our Texas tax system 
is that ‘[t]axation shall be equal and uniform.’ TEX. 
CONST. art. VIII, § 1(a). Applying this principle, the 
Constitution provides that real and tangible personal 
property ‘shall be taxed in proportion to its value’—so-
called ad valorem taxation—'unless exempt as required 
or permitted by this Constitution.’ The Constitution 
requires certain exemptions and specifies additional 
exemptions that it permits the Legislature to adopt by 
statute. But the Constitution also provides that ‘all laws 
exempting [other] property from taxation . . . shall be 
null and void.’” 

All “‘real and tangible personal property that this 
state has jurisdiction to tax is taxable unless exempt by 
law.’ TEX. TAX CODE § 11.01(a). ‘Statutory exemptions 
from taxation are subject to strict construction because 
they undermine equality and uniformity by placing a 
greater burden on some taxpaying businesses and 
individuals rather than placing the burden on all 
taxpayers equally.’” An exemption must affirmatively 
be stated. The taxpayer’s burden is to “‘clearly show’” 
an exemption applies. 

Property “taxes are tied to the property rather than 
to a person or entity.” Taxes are the obligation of the 
owner, and either “legal or equitable title can be 
sufficient to demonstrate ownership.” An exception 
exists: “if the property ‘is exempt from taxation to the 
owner of the estate,’ then generally the ‘leasehold or 
other possessory interest . . . shall be listed in the name 
of the owner of the possessory interest’ if it may last at 
least one year.” TEX. TAX CODE § 25.07(a). Here, the 
charter school is not being taxed; contractually, it simply 

must pay what the owners owe. TEX. EDUC. CODE 
§ 12.128(a) does not usurp the owners’ fee interest. 

An exemption under TEX. CONST. art. XI, § 9 is 
“self-operative,” requiring no legislation. Here, the 
charter school did not preserve an argument that it 
applies.  

TEX. CONST. art. VIII, § 2 permits the Legislature 
to exempt from taxation “‘public property used for 
public purposes.’” The property here did not qualify 
because it must be publicly owned. The “Constitution 
does not allow the Legislature to give Odyssey a tax 
exemption by deeming the public to be the owner of a 
fee estate it does not actually own.” Under the lease, the 
charter school neither owned the property nor had a right 
to buy it. 

The Constitution “authorizes the Legislature to 
exempt ‘all buildings used exclusively and owned by 
persons or associations of persons for school purposes 
and the necessary furniture of all schools.’ TEX. CONST. 
art. VIII, § 2(a).” 

Funds “‘received by a charter holder’ may be used 
‘to pay property taxes imposed on an instructional 
facility.’ TEX. EDUC. CODE § 12.106(f).” 

 
5. Kinder Morgan SACROC, LP v. Scurry County, 

622 S.W.3d 835 (Tex. 2021) 
 
“The Tax Code entitles taxing units ‘to challenge 

before the appraisal review board . . . an exclusion of 
property from the appraisal records’ and has been 
construed as ‘provid[ing] a remedy for an erroneous 
appraisal based on property that escaped taxation 
because of a void assessment arising from taxpayer 
fraud.’” “A taxing unit is ‘entitled to appeal’ the 
appraisal review board’s order determining the 
challenge.” Here, the taxpayer asserted that the taxing 
unit did not file a timely appeal to the trial court because 
its contract with its lawyer was void, but even if the 
lawyer’s engagement was defective, the taxing units 
“are not deprived of their statutory right to appeal by 
voidness of the legal-services engagement, if any.” The 
Supreme Court applied the same “bona fide effort” 
standard it applies to the perfection of appeal to a court 
of appeals. 
 

 Religious Organizations and Religious Issues 
 

1. In re Diocese of Lubbock, 592 S.W.3d 196 (Tex. 
2021) 
 
Catholic diocese posted names of officials who had 

been “credibly” accused of sexual abuse of a “minor.” 
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After deacon filed a defamation action because his name 
was included on the list, the diocese moved to dismiss 
for want of jurisdiction. The Supreme Court granted its 
mandamus. “Exercising jurisdiction over the underlying 
case will not only require the trial court to evaluate 
whether the Lubbock Diocese properly applied Canon 
Law but will also encroach on the Diocese’s decision to 
investigate its clergy consistent with its internal 
policies.” 

“The ecclesiastical abstention doctrine prohibits 
civil courts from delving into matters of ‘theological 
controversy, church discipline, ecclesiastical govern-
ment, or the conformity of the members of the church to 
the standard of morals required of them.’ The . . . First 
Amendment . . . protects the right of religious insti-
tutions ‘to decide for themselves, free from state 
interference, matters of church government as well as 
those of faith and doctrine.’” The issues in this suit are 
“inextricably intertwined” with Canon Law and church 
discipline. One such issue is the church’s definition of 
“minor” as including not merely children, but those with 
impaired mental ability, which may include the sexual 
abuse victim here. 

“‘Lack of jurisdiction may be raised by a plea to 
the jurisdiction when religious-liberty grounds form the 
basis for the jurisdictional challenge.’” 

Footnote 1: The “‘ministerial exception’—a doc-
trine that is independent of but related to abstention and 
addresses employment disputes between churches and 
its ministers—‘operates as an affirmative defense to an 
otherwise cognizable claim, not a jurisdictional bar.’” 

“The First Amendment prohibits government—
and courts—from interfering with a believer’s ability to 
observe his faith and from interfering with a church’s 
management of its internal affairs.” 

Civil suits must not intrude upon a church’s 
autonomy. “Autonomy extends to the rights of hier-
archical religious bodies to establish their own internal 
rules and regulations and to create tribunals for 
adjudicating disputes over religious matters. And it 
extends to a church’s conclusions regarding its own 
ecclesiastical rules, customs, and laws. Government 
action that interferes with this autonomy or risks judicial 
entanglement with a church’s conclusions regarding its 
own rules, customs, or laws is therefore prohibited by 
the First Amendment.” 

However, a “court may exercise jurisdiction over a 
controversy if it can apply neutral principles of law that 
will not require inquiry into religious doctrine, 
interference with the free-exercise rights of believers, or 
meddling in church government. Under the neutral-
principles methodology, ‘courts decide non-eccle-

siastical issues such as property ownership based on the 
same neutral principles of law applicable to other 
entities, while deferring to religious entities’ decisions 
on ecclesiastical and church polity questions.’” 
Exceptions to abstention must be narrowly construed. 
Footnote 2: A “church is not immune from tort liability 
merely because it is a church, regardless of whether a 
church member or non-church member brings the suit.” 

To determine if abstention applies, the court 
“look[s] to the substance and nature of the plaintiff’s 
claims.” If they are intertwined with doctrine or 
governance, the case must be dismissed. Courts “may 
not second-guess the decisions reached by a church 
judicatory body in the application of its own rule, 
custom, or law.” 

Here, if the plaintiff’s claims question the diocese’s 
investigation, they trigger abstention. “Investigations 
that relate to the character and conduct of church leaders 
are inherently ecclesiastical.” 

“Whether a party’s claims against a church are 
barred by ecclesiastical abstention, though, is based not 
on whether a publication goes beyond church walls but 
rather whether the substance and nature of the plaintiff’s 
claims implicate ecclesiastical matters. . . .” 

“Although tort law imposes a duty not to defame or 
intentionally inflict emotional distress upon others, a 
civil suit that is inextricably intertwined with a church’s 
directive to investigate its clergy cannot proceed in the 
courts.” 

The “scope of publication is ‘not a bright-line 
rule.’” 

A “‘religious body’s control over such ‘employees’ 
is an essential component of its freedom to speak in its 
own voice, both to its own members and to the outside 
world.’” 

Footnote 3: “First Amendment rights are not 
unlimited. . . . [T]he ‘[f]reedom to believe may be 
absolute, but freedom of conduct is not, and conduct 
even under religious guise remains subject to regulation 
for the protection of society.’” Yet, “‘the power to 
regulate must be so exercised as not, in attaining a 
permissible end, unduly to infringe the protected 
freedom.’” 
 

 Utilities 
 

1. CenterPoint Energy Resources Corp. v. Ramirez, 
640 S.W.3d 205 (Tex. 2022) 
 
Ramirez, a houseguest, inadvertently opened a 

valve on an unused gas line, causing an explosion. 
Ramirez and his family sued CenterPoint, the gas utility, 
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among others, for negligence for failing to seal or plug 
the unused line, and the jury found CenterPoint 34% 
responsible and awarded more than $6.9 million in 
damages. CenterPoint moved for JNOV arguing that the 
claim is barred by the limitation of liability provision of 
its tariff. The trial court denied the motion and entered 
judgment on the verdict, and the court of appeals 
affirmed that the holding that the tariff does not apply to 
houseguests like the Ramirezes’. 

The Supreme Court holds the tariff barred the 
Ramirez’s claim and renders a take nothing judgment 
for CenterPoint. 

The tariff filed by CenterPoint and approved by the 
Railroad Commission provided that it applies to “‘all 
Consumers,’” “broadly defined to ‘mean a person or 
organization utilizing services or who wants to utilize 
services to CENTERPOINT[.]’” The tariff provides the 
“Company shall not be liable for any damage or loss 
caused by the escape of gas from Consumer’s house 
piping or Consumer’s appliances.” 

“Under the filed-rate doctrine, a tariff filed with 
and approved by a regulatory agency in accordance with 
the statutory scheme is presumed reasonable unless a 
litigant proves otherwise.” “An approve tariff carries the 
binding force and effect of law until suspended or set 
aside[.]” 

The Supreme Court holds the Ramirez’s fall within 
the “broad definition” of “Consumer” under the tariff, 
because they actually used the gas services provided by 
CenterPoint, “even” if “on a temporary basis,” and 
“even though they neither paid nor contracted for those 
services.” The “injuries fall within the express scope of 
the limitation of liability” because “it is undisputed” that 
the leak occurred in the house piping after the point of 
delivery. 

“The court of appeals erred in treating the tariff as 
if it were a private contract between CenterPoint and its 
customers” because a “public utility’s tariff has ‘the 
force and effect of law’ and is not ‘a mere contract.’” 

The tariff does not conflict with local ordinances 
that create a duty to inspect the system to ensure it is 
“gas tight.” “An ordinance imposing a duty is not 
inconsistent with a tariff provision limiting liability for 
damages; to the contrary, they are correlated with one 
another.” 

Finally, the tariff’s limitation of liability provision 
does not violate the “open courts” provision of the Texas 
Constitution because it “is narrow” and does not 
preclude a consumer “from seeking a remedy as against 
other parties for their indivisible injuries,” and “is not 
unreasonable or arbitrary when balanced against its 
purposes.” 

2. In re CenterPoint Energy Houston Electric, LLC, 
629 S.W.3d 149 (Tex. 2021) 
 
The family and estate of a Good Samaritan who is 

electrocuted by a downed power line while attempting 
to rescue the victims of a car wreck sue the utility, 
CenterPoint, for wrongful death and survival claims in 
probate court. The family asserts common-law claims 
for negligence and gross negligence, alleging that the 
downed line failed to de-energize because CenterPoint 
used fuses that were too large. CenterPoint files a plea 
to the jurisdiction, asserting that the Public Utilities 
Commission (PUC) has exclusive jurisdiction to 
adjudicate whether CenterPoint’s design met legal and 
industry standards. 

After the trial court denies the plea, CenterPoint 
petitions for mandamus relief. The Supreme Court 
denies mandamus, holding that the PUC does not have 
exclusive jurisdiction over any issues underlying this 
common-law negligence dispute. 

Administrative “bodies may exercise only powers 
conferred in clear and express statutory language” and 
“do not share the jurisdictional presumption of district 
courts.” The “presumption that the trial court is 
authorized to resolve the parties’ dispute . . . may be 
overcome by ‘clear and express statutory language’ 
giving an agency exclusive jurisdiction to adjudicate the 
matter.” 

TEX. UTIL. CODE § 15.015 grants the PUC juris-
diction over complaints filed by “‘an affected person,’” 
which includes “‘a person whose utility service or rates 
are affected.’” Here, neither the Good Samaritan nor the 
plaintiffs “possessed any service from CenterPoint, and 
therefore were not charged any rates.” Because the 
plaintiffs are not “affected persons,” their complaints do 
not fall within the express grant of jurisdiction under 
PURA. 

“Absent an express grant of jurisdiction, ‘an 
agency may also have exclusive jurisdiction ‘when a 
pervasive regulatory scheme indicates that the Legis-
lature intended for the regulatory process to be the 
exclusive means of remedying the problem to which the 
regulation is addressed.’’” Here, the plaintiffs’ claims 
are based on the size of the fuse used by CenterPoint. 
That issue is within the PUC’s exclusive jurisdiction to 
regulate, but “the PUC has not exercised this jurisdiction: 
there is neither a law administered by the PUC nor a PUC 
order or rule that regulates fuse size prospectively, so 
there can be no complaint that CenterPoint violated any 
such standards in selecting the fuses at issue.” “We 
conclude that the PUC is not empowered to resolve 
issues relating to fuse size here because (1) none of the 



Texas Supreme Court Update                                                                                                                                          Chapter 1 
 

145 
 

statutes or PUC regulations cited by CenterPoint displace 
the common-law standard of care with respect to fuse 
size, and (2) whether that standard has been met in 
individual cases is not a ‘question[] of rules and 
regulations squarely within the PUC’s purview.’” 

 
3. In re Oncor Electric Delivery Company LLC, 630 

S.W.3d 40 (Tex. 2021) 
 
Taylor asks Oncor, an electric utility, to trim trees 

on his property obstructing Oncor’s drop line to a 
neighboring house, or to move the line. Oncor informs 
Taylor that the trees are his responsibility. When Taylor 
attempts to trump the trees, he contacts a high-voltage 
line and sustains electric shock injuries. 

Taylor sues Oncor for negligence and consumer-
protection violations. Oncor moves for summary judg-
ment, asserting indemnity for Taylor’s violation of 
Chapter 752 of the Texas Health and Safety Code by 
failing to notify Oncor and arrange for the lines to be de-
energized before he began working near them. Oncor 
then files a jurisdictional plea, asserting that the Public 
Utilities Commission (PUC) has jurisdiction and that 
Taylor failed to exhaust administrative remedies. Oncor 
petitions for mandamus relief from the trial court’s 
denial of its jurisdictional plea. 

The Supreme Court denies mandamus. While “we 
have granted mandamus relief to halt trial court 
proceedings that run counter to an administrative 
agency’s exclusive jurisdiction,” the Court holds that 
the PUC lacks jurisdiction over Taylor’s personal injury 
claims. 

“A district court has subject-matter jurisdiction to 
resolve disputes unless the Legislature divests it of that 
jurisdiction.” 

The Legislature has granted the PUC “‘exclusive 
original jurisdiction over the rates, operations, and 
services of an electric utility’ in some geographic areas 
and ‘exclusive appellate jurisdiction’ in others—
namely, where municipalities exercise ‘exclusive origi-
nal jurisdiction over the rates, operations, and services 
of an electric utility in areas in the municipality.’” As 
originally enacted in 1975, Section 17 of the Public 
Utility Regulatory Act (PURA) governed the exclusive 
original jurisdiction of both the PUC and municipalities, 
and expressly provided that this jurisdiction was “for the 
purpose of regulating rates and services.” 

However, the “putatively non-substantive 1997 
codification of the Act sundered and reordered Section 
17 into stand-alone sections 32.001 and 33.001 of the 
[Utilities] Code,” which separately govern the PUC’s 
and municipalities’ jurisdiction, respectively. In doing 

so, the codifier omitted the limiting purpose language 
from section 32.001. But “the Legislature’s original 
guiding purpose for granting jurisdiction lives on in 
section 33.001(a),” and this purpose limits the 
jurisdiction of the PUC. 

Applying this limiting language, as well as the 
presumption under the open courts provision of the 
Texas Constitution that the Legislature has not 
abrogated a common-law right to seek redress for injury 
“absent the Legislature’s clear repudiation of the 
common law,” the Supreme Court holds that the PUC 
does not have jurisdiction over Taylor’s personal injury 
claims. “None of Oncor’s alleged wrongdoing has to do 
with its rates or the adequate and efficient provision of 
electrical services.” 

While Oncor’s tariff may inform the utility’s 
liability, a “regulatory standard or defense . . . does not 
drag this tree-trimming suit before the Commission, 
which concededly has no role in adjudicating a utility’s 
liability for a personal injury claim in these circum-
stances.” “Much as a federal question presented as a 
defense does not create federal jurisdiction, Oncor’s 
defense that its tariff might limit its liability does not 
create Commission jurisdiction.” 

 
4. Data Foundry, Inc. v. City of Austin, 620 S.W.3d 

692 (Tex. 2021) 
 
After the City of Austin adopted an ordinance 

increasing the rates charged by Austin Energy, its 
municipally-owned electric utility, Data Foundry, a 
customer of the utility, sued the City seeking 
declarations that the rate was excessive and unlawful, 
that the City acted arbitrarily and capriciously, and that 
the City engaged in price discrimination. The City 
moved to dismiss under TEX. R. CIV. P. 91a, asserting 
that Data Foundry lacks standing because it failed to 
allege a particularized injury and that its claims have no 
basis in law. The trial court granted the motion to 
dismiss, expressly stating the dismissal was on the 
ground of standing. 

Data Foundry appeals. The court of appeals 
reversed in part, holding that Data Foundry alleged a 
sufficient particularized injury to confer standing, but 
affirmed the dismissal in part on the grounds that some 
of Data Foundry’s claims fall within the City’s 
exclusive jurisdiction under the Public Utility 
Regulatory Act (PURA), and also affirmed the dismissal 
of the discrimination claim on the basis that Data 
Foundry “‘does not allege a true discrimination 
complaint.’” 

The Supreme Court affirmed the court of appeals 
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in part and reversed in part, agreeing with the court of 
appeals that Data Foundry has standing but holding that 
the court of appeals erred in affirming any portion of the 
trial court’s judgment. 

Data Foundry alleged a particularized injury 
sufficient to support standing: “Data Foundry suffers 
financial harm because it must pay Austin Energy a 
particular sum of money that exceeds what Data 
Foundry contends it should have to pay.” The City relied 
on two other court of appeals cases, Schenker v. City of 
San Antonio, 369 S.W.2d 626 (Tex. App.—San Antonio 
1963, writ ref’d n.r.e.), and Tuck v. Texas Power & Light 
Co., 543 S.W.2d 214 (Tex. App.—Austin 1976, writ 
ref’d n.r.e.), for the proposition that Data Foundry lacks 
standing as a “mere ratepayer” because its claimed 
injury is a generalized grievance “‘in common with the 
general public,’” but the Court rejected this argument. 
“To the extent that Tuck or Schenker (or any other 
decision) may be read as holding that a utility ratepayer 
cannot establish standing to sue unless it alleges an 
injury different from that of other ratepayers, beyond its 
personal obligation to pay a rate that it claims is 
improper, we disapprove of those cases as inconsistent 
with our standing jurisprudence.” 

The court of appeals erred in affirming the trial 
court’s judgment on the basis that Data Foundry’s 
claims infringed in the City’s exclusive jurisdiction 
under PURA because the trial court did not rule on this 
issue. “The trial court’s dismissal was based solely on a 
determination that Data Foundry lacked standing 
because it failed to allege a particularized injury.” The 
challenge based on exclusive jurisdiction under PURA is 
distinct from standing, and this issue was neither ruled 
on by the trial court nor adequately developed in the 
court of appeals. 

Likewise, the court of appeals erred in affirming 
the dismissal of Data Foundry’s discrimination claims 
on the grounds that they had no basis in law because the 
trial court expressly based its dismissal order solely on 
standing, and the “City never asserted in the court of 
appeals that the court should affirm the trial court’s 
judgment on any alternative grounds.” The City also 
asserted that the enactment of PURA preempts the 
judicial remedies sought by Data Foundry, but this 
argument was not raised in the trial court or in the court 
of appeals. 

 
5. Public Utility Commission of Texas v. Texas 

Industrial Energy Consumers, 620 S.W.3d 418 
(Tex. 2021) 
 
After building a power plant, SWEPCO applied to 

the PUC to increase its rate to include the plan’s 
construction costs. Consumers intervene. A panel of 
administrative law judges find that that the construction 
was too costly and proposed that the Commission 
disallow much of the cost. The Commission disagreed, 
articulating a standard allowing SWEPCO to prove that 
its decision was prudent “without contemporaneous 
documentation . . . ‘through independent, retrospective 
analyses,’” and determined that the construction “was 
within the range of options that a reasonably prudent 
utility manager could select under the circumstances.” 
The PUC allowed SWEPCO to include Texas’s entire 
jurisdictional share of the costs in the rate. The 
consumers seek judicial review. 

“We accord Commission decisions in contested 
rate cases particular deference under the ‘substantial 
evidence’ standard.” “We must uphold the Com-
mission’s decision if ‘there is some reasonable basis in 
the record for the action taken by the agency.’” 
“‘Substantial evidence requires only more than a mere 
scintilla, and “the evidence on the record actually may 
preponderate against the decision of the agency and 
nonetheless amount to substantial evidence.”’” “We 
presume that substantial evidence supports the 
Commission’s ‘findings, inferences, conclusions, and 
decisions’ once the case reaches state district court; at 
that point, ‘the burden is on the contestant to prove 
otherwise.’” 

“The Commission has broad discretion to set utility 
rates, but it must ‘ensure that each rate an electric 
utility . . . make[s], demand[s], or receive[s] is just and 
reasonable.’” Here, the Commission articulated a stan-
dard and “adhered” to it, and was within its discretion to 
determine what evidence to consider. Thus, the 
consumers “fail to establish that the Commission’s 
decision was arbitrary and capricious.” 

The Court also held that the Commission’s ruling 
was supported by substantial evidence. The parties 
disputed “the weight to give” the testimony before the 
Commission, but “[t]hat a court might accord less 
weight to the testimony than the Commission did is not 
a basis to reverse the Commission’s decision if some 
evidence supports it.” 
 

 Texas Public Information Act 
 
No cases to report 
 

 Firearms and Guns 
 
1. In re Academy, Ltd., 625 S.W.3d 314 (Tex. 2021)  

 
In In re Academy, Ltd., 625 S.W.3d 19, No. 19-
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0497 (Tex. 2021) (6/25/21), the Supreme Court granted 
mandamus when Academy claimed suits against it 
stemming from the Southerland Springs mass shooting 
were barred by a federal statute. The “trial court abused 
its discretion in denying Academy’s motion for 
summary judgment because the PLCAA [15 U.S.C. 
§ 7902(a)] bars those suits as a matter of law. . . .” 

Here, Academy sought mandamus protection from 
a discovery order in a different suit arising from the 
same incident. The Supreme Court remanded this matter 
to the trial court to “reconsider its [discovery] order in 
light of our opinion in 19-0497.” 

 
2. In re Academy, Ltd., 625 S.W.3d 19 (Tex. 2021)  

 
Following the Sutherland Springs mass shooting, 

plaintiffs sued Academy, where the out-of-state 
assailant purchased the weapon and a large magazine. 
The trial court denied a motion for summary judgment 
filed by Academy under a federal statute, and Academy 
sought a mandamus from the Supreme Court, which it 
granted. The case was governed by 15 U.S.C. §§ 
7902(a) and 7903(5)(A), the Protection of Lawful 
Commerce in Arms Act (PLCAA). The Court ruled that 
the PLCAA generally prevents suits as well as liability 
against the sellers, that plaintiffs’ claim did not fit under 
two exceptions in the act, and that therefore Academy 
did not have an adequate remedy by appeal. As a result, 
the Court held “that the PLCAA bars the lawsuits and 
protects Academy from continued participation in 
litigation.” 

The Gun Control Act, 18 U.S.C. § 922(b)(3), 
prohibits sale of a firearm to an out-of-state resident 
unless the purchaser meets with the seller in person and 
the seller complies with the legal requirements of the 
states of the sale and purchaser. Here, a key distinction 
was between the sale of a rifle and of a magazine, which 
holds the shells. 

The PLCAA generally provides that sellers should 
not be liable from criminal or unlawful misuse of 
firearms, prohibiting “civil actions” against them. It 
directs immediate dismissal of such suits (called 
“qualified civil liability” actions). A “qualified civil 
liability action is (1) a civil action (2) brought by any 
person (3) against a seller of a qualified product (4) for 
damages or other relief (5) resulting from the criminal 
or unlawful misuse of the product by a third party.” 

Plaintiffs urged two of six exceptions to the PLCAA: 
(1) for “negligent entrustment” to the buyer; and (2) 
violation of the conditions of sale (called the “predicate” 
exception). 15 U.S.C. §§ 7903(5)(A)(ii) and 
7903(5)(A)(iii). 

Regarding the predicate exception, the relevant 
statute addresses the sale of a “firearm.” Colorado, the 
residence of the purchaser, prohibited the sale of “large-
capacity” magazines, but not this rifle. Thus, 
Academy’s sale did not violate Colorado law. That was 
true even though the rifle was packaged with the rifle, 
and an extra magazine was purchased. 

The PLCAA provides an exception for negligent 
entrustment, but does not create a cause of action for 
that. Accordingly, state law applies. Texas law on 
negligent entrustment includes automobiles, but also 
other types of property, including firearms. Liability 
“‘for negligently entrusting a vehicle to an unlicensed 
driver is a part of the law of bailments, but not of the law 
of sales or gifts.’” “‘A bailor entrusts, for what he 
entrusts is his. But a vendor does not entrust; he sells his 
chattel.’” Specifically, “‘negligent entrustment does not 
apply to the sale of a chattel.’” The Court has not 
adopted RESTATEMENT (SECOND) OF TORTS § 390 cmt. 
a (AM. LAW INST. 1965), which includes sales. The 
basis of negligent entrustment in Texas is that 
ownership gives the right of control over the item’s use, 
and a sale transfers ownership. Texas law confers “no 
viable cause of action . . . for negligent entrustment 
based on a sale of chattel.” Absent a state cause of 
action, there exists no exception to the PLCAA for 
negligent entrustment. 

 
IV. FILING SUIT 

 
 Texas Rules of Civil Procedure 

 
1. In the Guardianship of Fairley, ___ S.W.3d ___ 

(Tex. 2022) (3/4/22) 
 
Daughter of ward and wife (later, widow) of ward 

fought over appointment of wife to be his guardian, 
specifically including the methods by which he was 
served with citation. The Supreme Court ruled that the 
probate court acquired subject-matter jurisdiction when 
wife filed her application for appointment; and further 
that defects in the service of citation did not defeat 
personal jurisdiction because ward entered a general 
appearance through his attorney ad litem. 

Both the local rules of the courts and the Texas 
Rules of Civil Procedure address service of citation. 
“But neither an order from the Bexar County probate 
courts nor a rule of procedure can trump a statute 
governing service of process in guardianship pro-
ceedings.” When “‘a rule of procedure conflicts with a 
statute, the statute prevails.’” 

A party may consent to personal jurisdiction by 
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entering a general appearance, which may be done 
individually or through an attorney. TEX. R. CIV. P. 120. 
This “cures any defect in the method of serving that 
party.” 

Though TEX. EST. CODE § 1051.055(e) prohibits 
the attorney ad litem from waiving service of citation, 
here the ward was served, albeit improperly. TEX. R. 
CIV. P. 124 “provides that a judgment cannot be 
rendered unless a defendant is served, or upon “ac-
ceptance or waiver of process, or upon an appearance by 
the defendant.’” In this case, the attorney ad litem 
waived complaint about the method of service, not the 
fact of personal service. 
 
2. U.S. Bank, N.A v. Moss, 644 S.W.3d 130 (Tex. 

2022) 
 
“A default judgment is improper against a 

defendant who has not been served in strict compliance 
with the law, accepted or waived process, or entered an 
appearance. TEX. R. CIV. P. 124. . . .” 
 
3. In re Texan Millwork, 631 S.W.3d 706 (Tex. 2021) 

 
In a death case, survivors wanted to depose an 

individual who had formerly been an employee of 
Texan Millwork. The trial court granted their request to 
compel his attendance by serving a notice upon Texan’s 
attorney, i.e., to compel Texan, which had earlier 
obtained his statement, to produce him. The Supreme 
Court granted mandamus, ruling that TEX. R. CIV. 
P. 199.3 “does not permit the trial court to compel a 
party to produce a witness when the party does not 
retain, employ, or control the witness at the time 
production is requested or required.” 

“In construing procedural rules, we ‘apply[] the 
same rules of construction that govern the interpretation 
of statutes.’ ‘When a rule of procedure is clear and 
unambiguous, we construe the rule’s language 
according to its plain or literal meaning,’ . . . applying 
the rules of grammar and considering the context. ‘[U]se 
of a verb tense is significant[.]’ Specifically, ‘[u]se of 
the present tense strongly suggests [the object of 
reference] lies in the present or the future, not in the 
past.’” 

“Here, the grammatical difference in the past and 
present tenses is clear and consequential, and construing 
[TEX. R. CIV. P. 199.3] as requiring contemporaneous 
employment, retention, or control— consistent with the 
rule’s use of the present tense—is not only reasonable 
but also the only construction that comports with the 
rule’s plain language.” 

“‘Control’ over someone is ‘[t]he direct or indirect 
power to govern the management . . . of [the] 
person . . . ; the power or authority to manage, direct, or 
oversee[.]’ Rule 199.3’s use of the modifier ‘otherwise’ 
invokes the ejusdem generis canon of construction, 
which limits the scope of the catchall language to the 
same class or category as the specific items that precede 
its use.” Likewise, “the noscitur a sociis canon of 
construction provides that words must be construed in 
context to comport with the surrounding text.” Thus, a 
“witness would not be ‘otherwise subject to the control 
of’ a party absent an existing relationship that imbues a 
party with a right of control commensurate with the type 
of control that could be exercised when a witness is 
‘employed by’ or ‘retained by’ the party. Presently 
retained or employed witnesses, for example, can 
presumably be coerced to appear by the party’s threat of 
adverse employment action.” But control does not 
predate or postdate the relationship of control. 

TEX. GOV’T CODE § 311.021 creates a pre-
sumption when interpreting a statute of a “just and 
reasonable result” as well as one “feasible of execution.” 

Accordingly, TEX. R. CIV. P. 199.3 “does not 
authorize courts to compel a party to produce a witness 
when retention, employment, and control are lacking at 
the time production is sought.” 

Deference “must be afforded to the trial court’s 
determination of disputed fact issues. . . .” 

 
4. Hogan v. Zoanni, 627 S.W.3d 163 (Tex. 2021) 

 
An issue was raised when a defamation plaintiff 

amended his suit to allege additional defamatory 
statements.  

Footnote 1: A petition may satisfy TEX. CIV. PRAC. & 
REM. CODE § 73.055(d). Under the rules, “a petition—
which is made in writing—must be served on all 
defendants (which would include a publisher in a 
defamation action), and either the plaintiff or the 
plaintiff’s attorney must sign the petition. TEX. R. CIV. 
P. 21, 57.” 

A “plaintiff may amend an original petition 
throughout the pretrial process. See TEX. R. CIV. P. 63. 
Each amendment that raises a new claim presents an 
opportunity, and sometimes an obligation, for the 
defendant to answer. [TEX. R. CIV. P. 62.] Each initial 
answer to a newly alleged claim represents ‘an original 
answer’ to that claim.” 

“A suit is not pending only when it originates or is 
filed; a lawsuit is pending throughout its duration until 
it is resolved.” 
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5. In re Allstate Indemnity Company, 622 S.W.3d 870 
(Tex. 2021)  
 
TEX. R. CIV. P. 47 requires that a pleading provide 

“fair notice.” Under it, “a pleading sufficiently provides 
‘fair notice of the claim involved’ if the opposing party 
can ascertain from the pleading the nature and basic 
issues in controversy and what testimony will be 
relevant.” 
 
6. San Jacinto River Authority v. Medina, 627 S.W.3d 

618 (Tex. 2021) 
 
Landowners sued for damages to their homes when 

the Authority released water from a dam during 
Hurricane Harvey. The Authority filed a motion under 
TEX. R. CIV. P. 91a asserting that there was no waiver 
of immunity under TEX. GOV’T CODE, ch. 2007 for 
physical damages to their property. The Supreme Court 
disagreed, and further ruled that the plaintiff’s pleadings 
did not conclusively establish the Authority’s defense to 
the suit, so it was proper to deny “the River Authority’s 
motions to dismiss under Rule 91a.” 

TEX. R. CIV. P. 91a “provides that a party ‘may 
move to dismiss a cause of action on the grounds that it 
has no basis in law or fact.’ ‘A cause of action has no 
basis in law if the allegations, taken as true, together 
with inferences reasonably drawn from them, do not 
entitle the claimant to the relief sought. A cause of 
action has no basis in fact if no reasonable person could 
believe the facts pleaded.’ In ruling on a Rule 91a 
motion, a court ‘may not consider evidence . . . and must 
decide the motion based solely on the pleading of the 
cause of action.’ We review the merits of a Rule 91a 
motion de novo.” 

The government may act to protect life or property. 
TEX. GOV’T CODE § 2007.003(b)(7) excludes from 
liability under the chapter “‘an action taken out of a 
reasonable good faith belief that the action is necessary 
to prevent a grave and immediate threat.” However, 
TEX. GOV’T CODE § 2007.003(b)(13) requires “that the 
governmental action ‘not impose a greater burden than 
is necessary to achieve . . . safety.’” Here, the plaintiffs’ 
pleadings did not establish this defense. 

 
7. HouseCanary, Inc. v. Title Source, Inc., 622 

S.W.3d 254 (Tex. 2021) 
 
After trial, HouseCanary moved to seal certain 

records that contained trade secrets, even though it 
admitted some into evidence and also discussed the 
trade secrets during trial. After the motion was denied, 

HouseCanary filed a motion for reconsideration, which 
would have been improper under TEX. R. CIV. P. 76a. 
The issues then became whether TEX. CIV. PRAC. & 
REM. CODE, ch. 134A, the Texas Uniform Trade Secret 
Act (TUTSA), provided an independent pathway to 
sealing records. The Supreme Court ruled that “TUTSA 
displaces some provisions of Rule 76a but does not 
provide an independent, self-contained pathway for 
sealing court records.” The Court then determined that 
the trial court abused its discretion by failing to apply 
the “non-displaced provisions” of TEX. R. CIV. P. 76a, 
and then remanded the case for the trial to exercise its 
discretion. 

“We review a trial court’s decision on a Rule 76a 
motion to seal court records for an abuse of discretion.” 

Some, but not all, of TEX. R. CIV. P. 76a conflicts 
with TEX. CIV. PRAC. & REM. CODE, ch. 134A, and in 
the event of a conflict with existing or amended rules, 
TUTSA controls. One conflict is the presumption of 
openness in Rule 76a with “TUTSA’s presumption in 
favor of granting protective orders. . . .” Yet, the 
showing of a conflict does not displace the entire rule. 
There is no conflict between TUTSA and the procedures 
of Rule 76a. 

The parties had submitted an agreed protective 
order under TEX. R. CIV. P. 192.6(b) and TEX. CIV. 
PRAC. & REM. CODE § 134A.006(a) which creates a 
presumption in favor of protective orders to protect 
trade secrets, which protection includes sealing. Yet, 
TUTSA does not address “sealing procedures.” 

TEX. R. CIV. P. 76a(7) prohibits motions for 
reconsideration with showing material “changed 
circumstances.” 

In 1990, the Court adopted TEX. R. CIV. P. 76a 
pursuant to direction from the Legislature, in TEX. 
GOV’T CODE § 22.010. The Court also had rulemaking 
authority under TEX. CONST. art. V. 

TEX. R. CIV. P. 76a “lays out both the substantive 
standards and the procedural steps for sealing court 
records. Regarding standards, the rule provides that 
court records are presumed to be open to the public and 
can be sealed only when a party has shown a specific, 
serious, and substantial interest that outweighs both this 
presumption of openness and any adverse effect sealing 
will have on general public health or safety. TEX. R. 
CIV. P. 76a(1)(a). The party must also show that no less 
restrictive means than sealing records will adequately 
and effectively protect its asserted interest. TEX. R. CIV. 
P. 76a(1)(b).” 

Parties must follow the procedures of TEX. R. CIV. 
P. 76a. They must file “a written motion with the court, 
[and] must post a public notice informing the public of 
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its right to intervene, the nature of the controversy, and 
the nature of the records sought to be sealed. TEX. R. 
CIV. P. 76a(3). The rule also gives appellate courts 
jurisdiction over appeals from orders related to sealing 
or unsealing records. TEX. R. CIV. P. 76a(8). Trial courts 
do retain jurisdiction to alter or vacate their own sealing 
orders, but parties can move to reconsider an order on a 
motion to seal only by showing a change in 
circumstances materially affecting the order. TEX. R. 
CIV. P. 76a(7).” 

In 2012, Texas adopted TUTSA. TEX. CIV. PRAC. & 
REM. CODE § 134A.006 “provides that trial courts 
hearing misappropriation actions ‘shall preserve the 
secrecy of an alleged trade secret by reasonable means.’ 
It creates ‘a presumption in favor of granting protective 
orders’ to preserve secrecy and offers examples of the 
kinds of provisions a trial court ‘may include’ in a 
protective order, including provisions ‘sealing the 
records of the action.’ Section 134A.006 does not 
presume that a particular type of protective provision 
should be included in any given order; the statute’s use 
of the discretionary ‘may’ indicates that the trial court 
has discretion to choose the appropriate provision(s).” 

TEX. R. CIV. P. 76a addresses sealing records; such 
records could include trade secrets. Footnote 3: “Court 
records also include unfiled discovery concerning 
certain matters of public interest ‘except discovery in 
cases originally initiated to preserve bona fide trade 
secrets or other intangible property rights.’ TEX. R. CIV. 
P. 76a(2)(c).” 

Because TUTSA prescribes no procedures for 
sealing, nothing in it “alters the procedures that would 
otherwise apply. . . .” The requirement for public notice 
in TEX. R. CIV. P. 76a(3) “poses no more of a threat to 
sensitive information in misappropriation actions than it 
does in other contexts. . . .” Neither is the bar in TEX. R. 
CIV. P. 76a(7) of motions for reconsideration “absent 
changed circumstances incompatible with TUTSA’s 
standards. . . .” 

Thus, because TUTSA prescribes no procedures for 
sealing, it “cannot provide an independent path to 
sealing court records: its standards help courts 
determine when to seal but fail to guide courts on how 
to seal.” Footnote 5: “We do not hold that the only 
reasonable means of preserving the secrecy of alleged 
trade secrets is a sealing order that complies with Rule 
76a. . . .” 

The sealing procedures of TEX. R. CIV. P. 76a 
address the commitment to open courts found in both 
“the common law and the First Amendment. The 
public’s right of access to judicial proceedings ‘is a 

fundamental element of the rule of law’ because 
‘monitor[ing] the exercise of judicial authority’ helps 
‘maintain[] the integrity and legitimacy of an 
independent Judicial Branch.’” Footnote 7: The “people 
of Texas have an interest in what goes on in their courts, 
and TUTSA does not eliminate that interest or adopt 
different sealing procedures for alleged trade secrets.” 

Here, the trial court’s sealing order was an abuse of 
discretion that probably caused the rendition of an 
improper order. “Not only did the court grant more relief 
than requested, it did not apply the non-displaced 
provisions of Rule 76a in ruling on the motion for 
reconsideration.” 

Because the “trial court has not had an opportunity 
to exercise its discretion under [the] legal standard, 
which combines TUTSA’s presumption with Rule 76a’s 
non-displaced provisions[,] . . . we remand to the trial 
court for further proceedings on sealing.” The 
clarification of the legal standards allows HouseCanary 
to file a new sealing motion. TEX. R. CIV. P. 76a(7). 

Moreover, introducing exhibits and discussing 
some did not “alone” establish waiver. To preserve a 
trade secret, the “owner must ‘take[] reasonable 
measures under the circumstances to keep the infor-
mation secret,’ and the information must ‘not be[] 
generally known to, and not be[] readily ascertainable 
through proper means by, another person who can 
obtain economic value’ from it. TEX. CIV. PRAC. & 
REM. CODE § 134A.002(6).” This is a fact-intensive 
analysis. Footnote 10: Access “to courts is ‘subject to 
reasonable limitations imposed to protect countervailing 
interests, such as the preservation of trade secrets.’ . . . 
Public access to courtrooms themselves is protected by 
the First Amendment, but like the common-law right of 
access to records and documents, this right of access is 
not absolute.” 

 
8. Montelongo v.  Abrea, 612 S.W.3d 71 (Tex. 2021)  

 
Under TEX. R. CIV. P. 47, pleadings must “provide 

not just fair notice of factual allegations, but a ‘short 
statement of the cause of action sufficient to give fair 
notice of the claim involved.’ A pleading must give fair 
notice not just of alleged facts, but ‘of the claim and the 
relief sought such that the opposing party can prepare a 
defense,’ and ‘ascertain from the pleading the nature and 
basic issues of the controversy and what testimony will 
be relevant.’ Providing only fair notice of factual 
allegations does not provide fair notice of claims or 
causes of action asserted based on those alleged facts.” 
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9. In re Farmers, ___ S.W.3d ___ (Tex. 2021) 
(4/23/21) 
 
In collision case, insured had coverage of $500K; 

following a mediator’s proposal, plaintiff agreed to 
settle for $350K; carrier agreed to pay on $250K, and 
required or invited insured to pay $100K, which she did. 
When insured sued to recover her $100K, carrier filed a 
motion to dismiss under TEX. R. CIV. P. 91a.  

Under TEX. R. CIV. P. 91a, “a party may move for 
dismissal on the ground that a cause of action has no 
basis in law. ‘A cause of action has no basis in law if the 
allegations, taken as true, together with inferences 
reasonably drawn from them, do not entitle the claimant 
to the relief sought.’ In ruling on a Rule 91a motion to 
dismiss, a court may not consider evidence but ‘must 
decide the motion based solely on the pleading of the 
cause of action, together with any [permitted] pleading 
exhibits.’ TEX. R. CIV. P. 91a.6. We review the merits 
of a Rule 91a ruling de novo; whether a defendant is 
entitled to dismissal under the facts alleged is a legal 
question. Mandamus relief is appropriate when the trial 
court abuses its discretion in denying a Rule 91a motion 
to dismiss.” 

TEX. R. CIV. P. 91a provides that, when 
considering a motion under the rule, “a court may not 
consider evidence and ‘must decide the motion based 
solely on the pleading of the cause of action, together 
with any pleading exhibits.’” 

 
10. Concho Resources, Inc. v. Ellison, 627 S.W.3d 226 

(Tex. 2021) 
 
An oil and gas lessee sued a neighboring lessee in 

a trespass to try title action. The defendant raised the 
defense of ratification based on a letter signed by the 
plaintiff’s late husband accepting the mineral owners’ 
boundary stipulation. The plaintiff raised the possibility 
that her husband’s signature was forged. 

However, the plaintiff “did not file a verified denial 
of that point as” required by TEX. R. CIV. P. 93(7). 

 
11. In the Matter of the Marriage of Angelina 

Sandoval, 619 S.W.3d 716 (Tex. 2021)  
 
There exists a “preference for courts to adjudicate 

cases on the merits” 
 
12. Brumley v. McDuff, 616 S.W.3d 826 (Tex. 2021) 

 
Plaintiffs filed a suit to obtain title to disputed land 

by adverse possession. At issue was whether the 

plaintiffs adequately pleaded a suit to try title when they 
called their claim “a ‘quiet title’ action rather than a 
‘trespass to try title’ action.” The Supreme Court ruled 
that “the plaintiffs’ pleadings in substance allege a claim 
of trespass to try title by adverse possession.” 

Footnote 4: “TEX. R. CIV. P. 788 (‘The defendant 
in [a trespass-to-try-title] action may file only the plea 
of ‘not guilty,’ which shall state in substance that he is 
not guilty of the injury complained of in the petition 
filed by the plaintiff against him, except that if he claims 
an allowance for improvements, he shall state the facts 
entitling him to the same.’). When a defendant pleads 
‘not guilty,’ the defendant admits possession of the 
subject property and claims superior title. [S]ee TEX. R. 
CIV. P. 790. The burden of proof is then on the plaintiff 
to establish that the plaintiff has a title superior to the 
defendant’s title. ‘To recover in a trespass to try title 
action, the plaintiff must recover upon the strength of 
his own title.’” 

Footnote 17: “TEX. R. CIV. P. 91; (‘Special excep-
tions are appropriate to challenge a plaintiff’s failure to 
state a cause of action.’); (‘Special exceptions may be 
used to challenge the sufficiency of a pleading.’).” 

Footnote 42: “In an appropriate case, the plaintiff 
must also allege that the defendant ‘unlawfully entered 
upon and dispossessed’ the plaintiff of the property. 
TEX. R. CIV. P. 783(e).” A “defendant’s ‘not guilty’ plea 
operates as an admission that the defendant ‘was in 
possession of the premises sued for, or that he claimed 
title thereto at the time of commencing the action.’ TEX. 
R. CIV. P. 790.” 
 

 Jurisdiction (Other than Sovereign Immunity, 
located at III(F)) 
 

1. Pape Partners, Ltd. v. DRR Family Properties, LP, 
___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
Under the constitution, a “‘district court has 

subject-matter jurisdiction to resolve disputes unless the 
Legislature divests it of that jurisdiction.’” See TEX. 
CONST. art. V, § 8. The Court presumes “‘that [the] 
district court has subject-matter jurisdiction’ to resolve 
a claim. And historically, ‘the power to determine 
controverted rights to property’ has been ‘vested in the 
judicial branch.’” 
 
2. Builder Recovery Services, LLC v. Town of 

Westlake, ___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
When a claim “has been mooted by intervening 

events, we have no power to resolve it. . . . [If] a case 
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becomes moot, the court loses jurisdiction over it.” 
 
3. In the Guardianship of Fairley, ___ S.W.3d ___ 

(Tex. 2022) (3/4/22) 
 
Daughter of ward and wife (later, widow) of ward 

fought over appointment of wife to be his guardian, 
specifically including the methods by which he was 
served with citation. The Supreme Court ruled that the 
probate court acquired subject-matter jurisdiction when 
wife filed her application for appointment; and further 
that defects in the service of citation did not defeat 
personal jurisdiction because ward entered a general 
appearance through his attorney ad litem. 

“To issue a valid and binding judgment or order, a 
court must have both subject-matter jurisdiction over a 
case and personal jurisdiction over the party it purports 
to bind. Subject-matter jurisdiction refers to a court’s 
statutory or constitutional power to adjudicate a case. 
The subject-matter jurisdiction of Texas courts derives 
solely from the Texas Constitution and state statutes. 
Because subject-matter jurisdiction cannot be conferred 
on a court by consent or waiver, a judgment is never 
considered final if the court that issued it lacked subject-
matter jurisdiction. . . . [Partly in order to protect the 
finality of judgments,] “we are reluctant to conclude that 
a statutory requirement affects a court’s subject-matter 
jurisdiction absent clear legislative intent to that effect.” 

Courts “lack subject-matter jurisdiction to decide a 
moot controversy. [This is] . . . rooted in the separation-
of-powers doctrine that prohibits courts from rendering 
advisory opinions. [See TEX. CONST. art II, § 1.] A suit 
may become moot at any time, including on appeal. A 
case is moot when a live controversy no longer exists or 
the parties have no legally cognizable interest in the 
outcome.” Here, case was not rendered moot because a 
live controversy remained. 

“[P]ersonal jurisdiction concerns the court’s power 
to bind a particular person or party to a judgment. 
Personal jurisdiction is composed of two elements: (1) 
the defendant must be amenable to the jurisdiction of the 
court, and (2) the plaintiff must validly invoke that 
jurisdiction by valid service of process on the defendant. 
Establishing personal jurisdiction over a party requires 
‘citation issued and served in a manner provided for by 
law.’ . . . [O]jections to personal jurisdiction generally 
can be waived, and a party may consent to the personal 
jurisdiction of a court.” 

In this guardianship, subject matter jurisdiction 
was acquired when the application was filed. Separately, 
the ward was served, but not properly. Nevertheless, the 
probate court had personal jurisdiction of over the ward 

because he “never complained about these defects [of 
service] at a time at which they could have been 
corrected. He instead entered a general appearance in 
the guardianship proceeding through his attorney ad 
litem and thereby consented to the personal jurisdiction 
of the probate court.” 

Here, the probate court’s order appointing the wife 
as ward’s permanent guardian was “‘final’ and is treated 
as such for purposes of appeal.” 
 
4. U.S. Bank, N.A v. Moss, 644 S.W.3d 130 (Tex. 

2022) 
 
In a default judgment in which service of citation 

was accomplished on the Secretary of State, there must 
be a “Whitney certificate.” Footnote 2: The “record 
before the trial court must contain a certificate from the 
Secretary showing that it forwarded a copy of the 
citation to the defendant. Without that showing, the trial 
court did not have jurisdiction over the defendant.” 
 
5. Preston v. M1 Support Services, LP, 642 S.W.3d 

452 (Tex. 2022) 
 
A sailor injured in a Navy helicopter crash and the 

families of three others who were killed sue M1, a 
private contractor, for damages under the Death on the 
High Seas Act and general maritime law alleging M1 
was negligent in maintaining the helicopter. M1 files a 
plea to the jurisdiction, arguing that adjudication would 
require the court to evaluate Navy maintenance 
procedures, which would present a nonjusticiable 
political question under K-9 Detection Services v. 
Freeman, 556 S.W.3d 246 (Tex. 2018). The trial court 
grants the plea and dismisses the case. 

The Supreme Court reverses and remands the case, 
distinguishing American K-9 and holding that the 
political question doctrine does not apply. 

Under “our own Constitution, Texas state courts 
decline to exercise jurisdiction over questions com-
mitted to the executive and legislative branches.” In 
American K-9, the Supreme Court held that, because the 
Army’s “‘plenary control over at least some of the 
decisions’” of the defendant contractor was “‘implicated 
by [the civilian’s claim’” the case presented a 
nonjusticiable political question. 

Here, by contrast, the “Navy’s inspection and 
acceptance of M1’s work does not transmute M1’s 
maintenance actions into the Navy’s actions,” and M1 
did not present evidence of “a connection between naval 
control over M1 and the crash.”  

M1 argues that, even if the Navy did not exercise 
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control, the trial court would have to evaluate whether 
the Navy was responsible for the accident. The Supreme 
Court disagrees. The Court examines the federal-con-
tractor defense recognized by the U.S. Supreme Court 
in Boyle v. United Technologies Corp., in which that 
Court “left intact state-prescribed duties of care that 
presented no conflict.” “In limiting liability but not 
justiciability, the Court assumed that some cases that 
implicate military actions do not present political 
questions.” 

The questions presented here, whether M1 or the 
Navy failed to detect and repair the problem with the 
helicopter, “require mechanical, not military, ex-
pertise.” “When the military’s actions do not involve 
military expertise or judgment, and judicial history 
demonstrates the existence of ‘judicially discoverable 
and manageable standards, a state court should not 
abstain from exercising its constitutional jurisdiction to 
resolve the dispute.’” 
 
6. In re Greg Abbott, 628 S.W.3d 288 (Tex. 2021) 

 
Footnote 8: The Court “would normally resolve 

jurisdictional questions first.” However, when “‘[t]he 
failure of either showing’—either jurisdiction or the 
merits—‘means a probable right to relief is lacking . . . . 
[sic] we need not consider at [the TRO] stage whether the 
plaintiffs have [established jurisdiction].’” 

 
7. Luciano v. SprayFoamPolymers.com, 625 S.W.3d 

1 (Tex. 2021) 
 
The Lucianos sued SprayFoam, an out of state 

manufacturer of spray insulation installed in their home 
in Texas, alleging that the insulation made them ill. 
SprayFoam filed a special appearance asserting a lack 
of personal jurisdiction. 

A “seller’s awareness ‘that the stream of commerce 
may or will sweep the product into the forum State does 
not convert the mere act of placing the product in the 
stream into an act purposefully directed toward the 
forum State.’” “Texas courts require ‘additional 
conduct’ evincing ‘an intent or purpose to serve the 
market in the forum State,’ whether directly or 
indirectly.” “Evidence of such additional conduct may 
include advertising in the forum state, soliciting 
business through salespersons, or creating, controlling, 
or employing the distribution system that brought the 
product into the forum state.” “Applying these 
standards, the activities carried on in Texas on behalf of 
SprayFoam evince an intent to ‘serve the market,’ and 
are neither ‘irregular’ nor ‘casual.’” 

SprayFoam pointed to “its numerous contact with 
Connecticut,” but “the contacts an entity forms with one 
jurisdiction do not negate its purposeful contacts with 
another.” 

Having determined that the evidence established 
minimum contacts, the Court turned to the “relatedness” 
inquiry: “the exercise of specific personal jurisdiction is 
prohibited if ‘the suit’ does not ‘aris[e] out of or relat[e] 
to the defendant’s contacts with the forum.’” The parties 
argue whether this “relatedness” required a causal 
connection, but the U.S. Supreme Court’s recent 
opinion in Ford Motor Co. v. Montana Eighth Judicial 
District Court, 141 S. Ct. 1017 (2021) “answered this 
causation question in the negative: ‘None of our 
precedents has suggested that only a strict causal 
relationship between the defendant’s in-state activity 
and the litigation will do.’” 

Jurisdiction here does not require “evidence that 
the exact barrel of spray foam installed in [the 
Lucianos’] home originated from SprayFoam’s” Texas 
distribution center. “It is sufficient that SprayFoam 
intended to serve a Texas market for the insulation that 
the Lucianos allege injured them in this lawsuit.” 

 
8. In re CenterPoint Energy Houston Electric, LLC, 

629 S.W.3d 149 (Tex. 2021) 
 
The family and estate of a Good Samaritan who is 

electrocuted by a downed power line while attempting 
to rescue the victims of a car wreck sue the utility, 
CenterPoint, for wrongful death and survival claims in 
probate court. The family asserts common-law claims 
for negligence and gross negligence, alleging that the 
downed line failed to de-energize because CenterPoint 
used fuses that were too large. CenterPoint files a plea 
to the jurisdiction, asserting that the Public Utilities 
Commission (PUC) has exclusive jurisdiction to 
adjudicate whether CenterPoint’s design met legal and 
industry standards. 

After the trial court denies the plea, CenterPoint 
petitions for mandamus relief. The Supreme Court 
denies mandamus, holding that the PUC does not have 
exclusive jurisdiction over any issues underlying this 
common-law negligence dispute. 

“As courts of general jurisdiction, district courts 
are presumed to have subject-matter jurisdiction over a 
dispute absent a showing to the contrary.” Admini-
strative “bodies may exercise only powers conferred in 
clear and express statutory language” and “do not share 
the jurisdictional presumption of district courts.” 

The Court first rejects the plaintiffs’ contention that 
the statutory probate court’s has exclusive jurisdiction 
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over this case that precludes PUC jurisdiction. While 
several sections of the Estates Code confer exclusive 
jurisdiction on statutory probate courts over certain 
matters related to probate proceedings, TEX. EST. CODE 
§ 32.007 “provides that a probate court has concurrent 
jurisdiction with the district court over certain 
enumerated claims, which include those for survival or 
wrongful death.” 

The Court then turns to the PUC’s jurisdiction, 
examining the text of its enabling statute, the Public 
Utility Regulatory Act. The “presumption that the trial 
court is authorized to resolve the parties’ dispute . . . 
may be overcome by ‘clear and express statutory 
language’ giving an agency exclusive jurisdiction to 
adjudicate the matter.” 

TEX. UTIL. CODE § 15.015 grants the PUC juris-
diction over complaints filed by “‘an affected person,’” 
which includes “‘a person whose utility service or rates 
are affected.’” Here, neither the Good Samaritan nor the 
plaintiffs “possessed any service from CenterPoint, and 
therefore were not charged any rates.” Because the 
plaintiffs are not “affected persons,” their complaints do 
not fall within the express grant of jurisdiction under 
PURA. 

“Absent an express grant of jurisdiction, ‘an 
agency may also have exclusive jurisdiction ‘when a 
pervasive regulatory scheme indicates that the Legis-
lature intended for the regulatory process to be the 
exclusive means of remedying the problem to which the 
regulation is addressed.’’” Here, the plaintiffs’ claims 
are based on the size of the fuse used by CenterPoint. 
That issue is within the PUC’s exclusive jurisdiction to 
regulate, but “the PUC has not exercised this jurisdiction: 
there is neither a law administered by the PUC nor a PUC 
order or rule that regulates fuse size prospectively, so 
there can be no complaint that CenterPoint violated any 
such standards in selecting the fuses at issue.” “We con-
clude that the PUC is not empowered to resolve issues 
relating to fuse size here because (1) none of the statutes 
or PUC regulations cited by CenterPoint displace the 
common-law standard of care with respect to fuse size, 
and (2) whether that standard has been met in individual 
cases is not a ‘question[] of rules and regulations 
squarely within the PUC’s purview.’” 

 
9. Texas Department of Transportation v. Lara, 625 

S.W.3d 46 (Tex. 2021) 
 
After working at TxDOT for two decades, Lara 

became ill and needed extended medical treatment and 
time to recuperate. He requested leave in addition to his 
sick leave but instead he was later filed. He sued TxDOT 

under the Texas Commission on Human Rights Act 
(TCHRA), TEX. LAB. CODE, ch. 21, alleging that TxDOT 
failed to provide a reasonable accommodation and 
retaliated against him. The Supreme Court agreed with 
the former. “On the record presented, we hold that 
Lara’s accommodation claim is viable and that Lara’s 
leave request did not oppose a discriminatory practice, 
as required for a retaliation claim.” The Court further 
ruled that Lara had pleaded a claim under TEX. LAB. 
CODE § 21.051. 

“‘The TCHRA waives immunity, but only when the 
plaintiff states a claim for conduct that actually violates 
the statute.’ To prevail on a claim of immunity, the 
governmental defendant may ‘challenge[] whether the 
plaintiff has alleged facts that affirmatively demonstrate 
the court’s jurisdiction to hear the case’, ‘the existence 
of those very jurisdictional facts’, or both. Where the 
defendant challenges the existence of jurisdictional 
facts, as TxDOT did here in its motion to dismiss, the 
court ‘must move beyond the pleadings and consider 
evidence’. The analysis then ‘mirrors that of a 
traditional summary judgment.’” 

Lara had to raise a genuine issue of material fact, 
and courts “‘take as true all evidence favorable to [him], 
indulging every reasonable inference and resolving any 
doubts in [his] favor.’” 

 
10. In re Oncor Electric Delivery Company LLC, 630 

S.W.3d 40 (Tex. 2021) 
 
Taylor asks Oncor, an electric utility, to trim trees 

on his property obstructing Oncor’s drop line to a 
neighboring house, or to move the line. Oncor informs 
Taylor that the trees are his responsibility. When Taylor 
attempts to trump the trees, he contacts a high-voltage 
line and sustains electric shock injuries. 

Taylor sues Oncor for negligence and consumer-
protection violations. Oncor moves for summary 
judgment, asserting indemnity for Taylor’s violation of 
Chapter 752 of the Texas Health and Safety Code by 
failing to notify Oncor and arrange for the lines to be de-
energized before he began working near them. Oncor 
then files a jurisdictional plea, asserting that the Public 
Utilities Commission (PUC) has jurisdiction and that 
Taylor failed to exhaust administrative remedies. Oncor 
petitions for mandamus relief from the trial court’s 
denial of its jurisdictional plea. 

The Supreme Court denies mandamus. While “we 
have granted mandamus relief to halt trial court 
proceedings that run counter to an administrative 
agency’s exclusive jurisdiction,” the Court holds that 
the PUC lacks jurisdiction over Taylor’s personal injury 
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claims. 
“A district court has subject-matter jurisdiction to 

resolve disputes unless the Legislature divests it of that 
jurisdiction.” 

The Legislature has granted the PUC “‘exclusive 
original jurisdiction over the rates, operations, and 
services of an electric utility’ in some geographic areas 
and ‘exclusive appellate jurisdiction’ in others—
namely, where municipalities exercise ‘exclusive origi-
nal jurisdiction over the rates, operations, and services 
of an electric utility in areas in the municipality.’” As 
originally enacted in 1975, Section 17 of the Public 
Utility Regulatory Act (PURA) governed the exclusive 
original jurisdiction of both the PUC and municipalities, 
and expressly provided that this jurisdiction was “for the 
purpose of regulating rates and services.” 

However, the “putatively non-substantive 1997 
codification of the Act sundered and reordered Section 
17 into stand-alone sections 32.001 and 33.001 of the 
[Utilities] Code,” which separately govern the PUC’s 
and municipalities’ jurisdiction, respectively. In doing 
so, the codifier omitted the limiting purpose language 
from section 32.001. But “the Legislature’s original 
guiding purpose for granting jurisdiction lives on in 
section 33.001(a),” and this purpose limits the 
jurisdiction of the PUC. 

Applying this limiting language, as well as the 
presumption under the open courts provision of the 
Texas Constitution that the Legislature has not 
abrogated a common-law right to seek redress for injury 
“absent the Legislature’s clear repudiation of the 
common law,” the Supreme Court holds that the PUC 
does not have jurisdiction over Taylor’s personal injury 
claims. “None of Oncor’s alleged wrongdoing has to do 
with its rates or the adequate and efficient provision of 
electrical services.” 

While Oncor’s tariff may inform the utility’s 
liability, a “regulatory standard or defense . . . does not 
drag this tree-trimming suit before the Commission, 
which concededly has no role in adjudicating a utility’s 
liability for a personal injury claim in these circum-
stances.” “Much as a federal question presented as a 
defense does not create federal jurisdiction, Oncor’s 
defense that its tariff might limit its liability does not 
create Commission jurisdiction.” 

 
11. In re Texas-New Mexico Power Company, 625 

S.W.3d 42 (Tex. 2021)  
 
Homeowners asserted tort claims against utility 

after its contractor left materials unsecured as Hurricane 
Harvey approached; during the storm, the materials 

migrated and jammed drains, causing flooding of their 
homes. Relator claimed that the Public Utility 
Commission (PUC) had exclusive jurisdiction and that 
therefore the trial court had no jurisdiction. The 
Supreme Court disagreed. “Plaintiffs’ claim is not one 
within the PUC’s exclusive original jurisdiction because 
it is not about TNM’s operations and services as a 
utility.” 

TEX. UTIL. CODE § 32.001(a) of PURA grants the 
PUC “‘exclusive original jurisdiction over the rates, 
operations, and services of an electric utility.’” “In 
Oncor Electric Delivery Co. v. Chaparral Energy, LLC, 
we held that the PUC’s exclusive jurisdiction extends to 
‘issues underlying a customer’s claim that a PUC-
regulated utility breached a contract by failing to timely 
provide electricity services.’” This suit, however, is 
based upon a negligence claim that “does not involve its 
rates, operations, and services.” 

Footnote 14: “‘A state agency ‘has exclusive 
jurisdiction when the Legislature has granted that 
agency the sole authority to make an initial deter-
mination in a dispute.’ ‘When an agency has exclusive 
jurisdiction, courts lack jurisdiction until a party has 
exhausted all administrative remedies before the 
agency.’ Therefore, the issue of exclusive agency 
jurisdiction ‘cannot be waived’ and ‘may [be] 
raise[d] . . . for the first time on appeal.’ We will con-
clude that the Legislature has given an agency exclusive 
jurisdiction over a matter when the statute either (1) 
contains express language to that effect; or (2) creates ‘a 
pervasive regulatory scheme indicat[ing] that the 
Legislature intended for the regulatory process to be the 
exclusive means of remedying the problem’ at hand. Of 
course, ‘[i]n deciding whether a ‘pervasive regulatory 
scheme’ exists, the statutory language is deter-
minative.’” 

Here, the Legislature has defined “service” as 
broadly as possible, but not “operations.” Nevertheless, 
plaintiffs’ allegations are “not about TNM’s operations 
and services as a utility.” By analogy, “a claim alleging 
that one of its drivers caused a car accident would not 
involve its rates, operations, or services and, therefore, 
would not fall within the PUC’s exclusive jurisdiction.” 

Moreover, though the statute contains a “limitation 
of liability” provision and a force majeure clause, that 
does not transform the claim into one about the utility’s 
“operations or services.” 

 
12. Draughon v. Johnson, 631 S.W.3d 81 (Tex. 2021) 

 
An exception regarding defendant’s summary 

judgment burden exists for tolling during the pendency 
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of a prior suit, unless the case was filed “‘with 
intentional disregard of proper jurisdiction.’ TEX. CIV. 
PRAC. & REM. CODE § 16.064(b).” The non-movant had 
to disprove “intentional disregard” once the defense 
raised it. 

 
13. Jim Olive Photography v. University of Houston 

System, 624 S.W.3d 764 (Tex. 2021) 
 
A movant on a plea to the jurisdiction “has the 

burden of establishing the lack of subject-matter 
jurisdiction[.]” 

 
14. In the Interest of J.J.R.S., 627 S.W.3d 211 (Tex. 

2021) 
 
Child visitation dispute. 
“A case is moot when a justiciable controversy 

between the parties ceases to exist or when the parties 
cease to have a ‘legally cognizable interest in the 
outcome.’ Put simply, a case is moot when the court’s 
action on the merits cannot affect the parties’ rights or 
interests. Any ruling on the merits of a moot issue 
constitutes an advisory opinion, which we lack 
jurisdiction to issue. See TEX. CONST. art. II, § 1. . . .” 
Footnote 15: “Courts may raise jurisdictional issues sua 
sponte for the first time on appeal.” 

 
15. Haynes and Boone, LLP v. NFTD, LLC, 631 

S.W.3d 65 (Tex. 2021) 
 
NFTD buys asserts related to a designed shoe brand 

from TEFKAB, and later sued TEFKAB’s lawyer, Howard, 
for misrepresentations Howard allegedly made during 
the negotiation of the sale, including misrepresentations 
regarding the validity of five patents. In an appeal 
primarily focused on the applicability of the attorney 
immunity defense in the transactional context, the 
Supreme Court first addresses, sua sponte, whether the 
federal courts’ exclusive jurisdiction over patent suits 
precludes subject matter jurisdiction here. 

28 U.S.C. § 1338(a) provides, “‘No State court 
shall have jurisdiction over any claim for relief arising 
under any Act of Congress relating to patents . . .’” State 
law claims “arise under” federal patent law for purposes 
of this statute when they “involve a federal-law issue 
that is ‘(1) necessarily raised, (2) actually disputed, (3) 
substantial, and (4) capable of resolution in federal court 
without disrupting the federal-state balance approved by 
Congress.’” 

In Gunn v. Minton, 568 U.S. 251, 259 (2013), the 
U.S. Supreme Court held that a legal malpractice case 

based on an underlying patent-infringement case did not 
arise under federal law, concluding “that the federal 
issue was not ‘substantial’ because its resolution in the 
malpractice case was not important ‘to the federal 
system as a whole.’” The U.S. Supreme Court “con-
cluded that ‘state legal malpractice claims based on 
underlying patent matters will rarely, if ever, arise under 
federal patent law for purposes of section 1338(a).’ 
because ‘those cases are by their nature unlikely to have 
the sort of significance for the federal system necessary 
to establish jurisdiction.’” 

Following Gunn and applying it to the facts in this 
case, the Court concludes that the issue of the “‘patents’ 
validity is not sufficiently important ‘to the federal 
system as a whole’ to make the issue ‘substantial’ for 
purposes of federal jurisdiction” and the federal 
government’s interest “‘in the availability of a federal 
forum to vindicate its own administrative action’” is 
“not implicated by a state-court case that cannot change 
the ‘real-world result’ of whether a patent is or is not 
valid.”  

 
16. Kinder Morgan SACROC, LP v. Scurry County, 

622 S.W.3d 835 (Tex. 2021) 
 
“Scurry County and other taxing units file a 

petition for judicial review of the appraisal review 
board’s denial of its challenge to the alleged 
undervaluation of taxable property of Kinder Morgan. 
Kinder Morgan files a motion to dismiss under the 
Texas Citizens’ Participation Act. Kinder Morgan 
asserted for the first time on appeal that the trial court 
lacks jurisdiction because the taxing units failed to file 
a timely petition for judicial review. Kinder Morgan 
argued the taxing units’ legal services contract with its 
attorney is void, along with all of his acts, because it 
does not comply with the requirements under state law 
for a contingent fee agreement with a government entity, 
and so the petition filed by the attorney is void and failed 
to invoke the trial court’s jurisdiction. 

The Supreme Court disagreed. “Because this issue 
was raised for the first time on appeal, we consider only 
whether a judicial impediment bars the [County’s] 
judicial-review suit,” and “assume, without deciding,” 
that the contingent fee agreement was impermissible. 

Under the Tax Code, a “taxing unit is ‘entitled to 
appeal’ the appraisal review board’s order determining 
[its] challenge.” In the context of an appeal to an 
appellate court, “we held that ‘a court of appeals may 
not dismiss an appeal when the appellant filed the wrong 
instrument required to perfect the appeal without giving 
the appellant an opportunity to correct the error.’” “‘A 
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court of appeals has jurisdiction over any appeal where 
the appellant files an instrument that ‘was filed in a bona 
fide attempt to invoke appellate court jurisdiction[.]’’” 
“The critical inquiry in determining whether an appeal 
has been perfected is not whether there has been an error 
of form or substance but whether the instrument was 
filed in a good-faith attempt to appeal.” 

Applying the same principles here, the Court held 
that “even if the Taxing Units’ lawyer had no authority 
to act as their lawyer, the Taxing Units are not deprived 
of their statutory right to appeal by voidness of the legal-
services engagement, if any.” 

This holding “comports with [TEX. R. CIV. P.] 12.” 
“While Rule 12 requires the trial court to dismiss 
counsel who fails to show authority to prosecute or 
defend the proceeding, pleadings filed by any such 
counsel are not nullified and may only be stricken ‘if no 
person who is authorized to prosecute or defend 
appears.’” 

 
17. Texas Propane Gas Association v. City of Houston, 

622 S.W.3d 791 (Tex. 2021) 
 
TGPA, a propane industry trade association, sued 

the City of Houston for a declaratory judgment that 
Houston city ordinances regulating the liquid petroleum 
gas (LPG) industry are preempted by the state LPG Code, 
chapter 113 of the Texas Natural Resources Code, and 
are unconstitutional. The City filed a plea to the juris-
diction, asserting (1) that its ordinances are criminal in 
nature and cannot be challenged in a civil action, and (2) 
that TGPA lacks standing to challenge the ordinances en 
masse without showing an injury caused by each 
challenged ordinance. The trial court denied the plea, 
and the City filed an interlocutory appeal. 

“The Texas Constitution prohibits city ordinances 
that conflict with state law.” “‘It is well settled . . . that 
courts of equity will not interfere with the ordinary 
enforcement of a criminal statute unless the statute is 
unconstitutional and its enforcement will result in 
irreparable injury to vested property rights.’” Here, 
court has jurisdiction over TGPA’s challenge because the 
“City’s LPG regulations threaten irreparable injury to 
vested property rights.” 

“The City’s jurisdictional argument also fails 
because TGPA’s lawsuit is not a ‘criminal law matter’ 
outside a Texas civil court’s subject-matter juris-
diction.” “In Heckman v. Williamson County[, 369 
S.W.3d 137 (Tex. 2012),] we held that to determine the 
boundary between civil and criminal jurisdiction, courts 
must ‘look to the essence of the case to determine 

whether the issues it entails are more substantively 
criminal or civil.’” The “mere existence of some 
criminal-law question, characteristic, or context will not 
transform a dispute that is fundamentally civil into a 
criminal law matter.” 

“The ‘essence’ test articulated in Heckman requires 
a holistic, common-sense analysis.” Here, the fact that 
the regulations carry a criminal penalty “is merely 
incidental to the legal issue TGPA raises.” “Protection of 
property rights is a core civil-law function. In a suit 
challenging the constitutionality of a criminal statute, 
the threat of irreparable injury to property rights may tip 
the scales in favor of the matter being a civil one.” “The 
essence of this case is civil,” and thus “this case is within 
the trial court’s subject-matter jurisdiction.” 

The Court then turned to the City’s standing chal-
lenge. “‘The Texas standing requirements parallel the 
federal test for Article III standing, which provides that 
a plaintiff must allege personal injury fairly traceable to 
the defendant’s allegedly unlawful conduct and likely to 
be redressed by the requested relief.’” 

“‘Standing is not dispensed in gross’ but must 
instead be analyzed ‘claim-by-claim . . .  to ensure that a 
particular plaintiff has standing to bring each of his 
particular claims.’” “But TGPA maintains that it has only 
one claim in this lawsuit: that all of the City’s local 
regulations relating to LPG are preempted” by state law. 
TGPA’s pleadings, which must be read liberally because 
the City did not specially except to them, “show that it 
has satisfied the injury requirement for standing: its 
members face the actual and imminent burden of 
inconsistent regulations that” state law “was intended to 
prevent.” 

 
18. San Jacinto River Authority v. Medina, 627 S.W.3d 

618 (Tex. 2021) 
 
Landowners sued for damages to their homes when 

the Authority released water from a dam during 
Hurricane Harvey. The Authority filed a motion under 
TEX. R. CIV. P. 91a asserting that there was no waiver 
of immunity under TEX. GOV’T CODE, ch. 2007 for 
physical damages to their property. The Supreme Court 
disagreed: TEX. GOV’T CODE, ch. 2007 “creates liability 
and waives governmental immunity for two causes of 
action: (1) a statutory takings claim under Subchapter B 
and (2) a suit to rescind proposed governmental action 
under Subchapter C. [The] . . . statutory takings claim 
may include a physical taking, such as the flooding 
alleged by the property owners, and is not limited solely 
to regulatory takings. [Further,] . . . statutory exceptions 
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to liability under the chapter are not established by the 
property owner’s pleadings” so it was proper to deny 
“the River Authority’s motions to dismiss under Rule 
91a.” 

Jurisdiction was proper in the district court. While 
TEX. GOV’T CODE § 25.1032(c) provides that a “county 
civil court at law has exclusive jurisdiction in Harris 
County of eminent domain proceedings, both statutory 
and inverse,” TEX. GOV’T CODE § 2007.021(a) holds 
“that takings claims under the chapter ‘must be filed in 
a district court.’” 

TEX. GOV’T CODE, ch. 2007 “does not obligate a 
governmental entity to pay damages.” But it provides 
for more relief than recission. And while the entity can 
elect to pay damages under TEX. GOV’T CODE 
§ 2007.024(b), “whether it chooses to pay the amount of 
damages determined under the statute is not a matter of 
jurisdictional concern.” 

Immunity from liability (not from suit) “is an 
‘affirmative defens[e]’ that ‘does not affect a court’s 
jurisdiction to hear a case.’” 

This suit should not be dismissed based upon the 
possibility that a constitutional claim may provide 
plaintiffs with “the desired remedy.” 
 
19. Cooke v. Karlseng, et al., 615 S.W.3d 911 (Tex. 

2021) 
 
Limited partner sued his other partners, 

partnership, and asserted claims on behalf of partnership 
for its claims. The Supreme Court ruled that he had 
standing pursuant to its 2020 decision in Pike, and 
remanded. The court of appeals erred in holding “the 
trial court lacked jurisdiction over claims of a limited 
partner for harm done to the partnership because he 
lacked standing to bring those claims individually.” 

“Pike addressed whether a partner lacked standing 
to sue for breach of a partnership agreement that harmed 
the value of his partnership interest on the ground that 
such a cause of action belongs to the partnership rather 
than individual partners. . . . ‘[T]he authority of a partner 
to recover for an alleged injury to the value of its interest 
in the partnership is not a matter of constitutional 
standing that implicates subject-matter jurisdiction.’ . . . 
[S]tatutory provisions define and limit a partner’s ability 
to recover certain damages. . . . [H]owever, those 
provisions ‘go to the merits of the claim; they do not 
strip a court of subject-matter jurisdiction to render a 
take-nothing judgment if the [partner] fails to meet the  
 
 

statutory requirements.’” 
 

 Venue, Forum Selection Clauses, and Forum 
Non Conveniens 
 

1. Wagner v. Apache Corp., 627 S.W.3d 277 (Tex. 
2021) 
 
Wagner sued Apache in Tarrant County. Apache 

filed a motion to transfer venue, asserting mandatory 
venue in Harris County, and then filed a motion to 
compel arbitration. The trial court denied both motions. 
Apache filed a petition for writ of mandamus in the 
court of appeals challenging the denial of the motion to 
transfer venue, which is denied without opinion. Apache 
also filed an interlocutory appeal of the denial of the 
motion to compel arbitration, which is successful—the 
court of appeals reversed the trial court’s order and 
rendered judgment ordering arbitration. 

On Wagner’s petition for review to the Texas 
Supreme Court, Apache requested both that the court of 
appeals’ judgment ordering arbitration and “addi-
tionally order the case transferred to Harris County for 
any further arbitration-related disputes.” “But inter-
locutory review of a trial court’s failure to enforce a 
mandatory venue provision is available only through a 
writ of mandamus.” The Supreme Court thus does “not 
address the trial court’s ruling on the motion to transfer 
venue.” 

Footnote 4: “In certain situations, an interlocutory 
appeal may be treated as a petition for writ of 
mandamus,” but “Apache is the respondent in this 
Court, and it has not requested mandamus relief.” “In 
any event, the writ of mandamus is a discretionary writ, 
and we decline to exercise our discretion to issue it in 
this case.” 
 

 Parties and Standing 
 

1. In re Greg Abbott, ___ S.W.3d ___ (Tex. 2022) 
(5/13/22) 
 
When challenging governmental action, the proper 

parties must be identified. The “plaintiffs who want the 
courts to pass judgment on the legality of government 
action must seek relief against the particular government 
official or agency responsible for the challenged 
action.” 

TEX. R. APP. P. 29.1(b) only provides authority to 
protect the parties’ rights on appeal, not the rights of  
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those who are not parties. 
 

2. In the Estate of Dempsey Johnson, 631 S.W.3d 56 
(Tex. 2021) 
 
One daughter accepted a bequest of a mutual fund 

provided by the will of her father, and then later sought 
to contest it by claiming undue influence. The Supreme 
Court ruled against her under the principle that “a person 
cannot accept benefits under a will while contesting its 
validity.” 

The Court reviews “questions of standing de novo.” 
Any person interested in an estate “may contest its 

administration in probate court.” To have standing, the 
person must establish such an interest. The “‘the burden 
is on every person contesting a will, and on every person 
offering one for probate, to allege, and, if required, to 
prove, that he has some legally ascertained pecuniary 
interest, real or prospective, absolute or contingent, 
which will be impaired or benefited, or in some manner 
materially affected, by the probate of the will.’” 

Standing is addressed first. “When a party 
challenges a contestant’s interest in an estate, the trial 
court hears that issue during an in limine proceeding 
before hearing the contest itself. At the in limine 
hearing, the court decides whether the contestant has a 
legal or equitable interest in the estate. During that 
hearing, the contestant must establish an interest in the 
underlying estate. At that point, the burden shifts to the 
will’s proponent to adduce evidence of any affirmative 
defense that precludes the contestant from proceeding 
with her claim. Thus, the will’s proponent bears the 
burden to establish that the contestant voluntarily 
accepted benefits under the will. Absent any evidence 
rebutting it, competent evidence showing that the 
contestant accepted benefits under the will is sufficient 
to bar the contestant from proceeding to the merits of 
her claim.” 

 
3. Texas Propane Gas Association v. City of Houston, 

622 S.W.3d 791 (Tex. 2021) 
 
TGPA, a propane industry trade association, sued 

the City of Houston for a declaratory judgment that 
Houston city ordinances regulating the liquid petroleum 
gas (LPG) industry are preempted by the state LPG Code, 
chapter 113 of the Texas Natural Resources Code, and 
are unconstitutional. The City filed a plea to the 
jurisdiction, asserting that TGPA lacks standing to 
challenge the ordinances en masse without showing an 
injury caused by each challenged ordinance. 

 

“‘The Texas standing requirements parallel the 
federal test for Article III standing, which provides that 
a plaintiff must allege personal injury fairly traceable to 
the defendant’s allegedly unlawful conduct and likely to 
be redressed by the requested relief.’” 

“‘Standing is not dispensed in gross’ but must 
instead be analyzed ‘claim-by-claim . . . to ensure that a 
particular plaintiff has standing to bring each of his 
particular claims.’” “But TGPA maintains that it has only 
one claim in this lawsuit: that all of the City’s local 
regulations relating to LPG are preempted” by state law. 
TGPA’s pleadings, which must be read liberally because 
the City did not specially except to them, “show that it 
has satisfied the injury requirement for standing: its 
members face the actual and imminent burden of 
inconsistent regulations that” state law “was intended to 
prevent.” 

 
4. Rogers v. Bagley, 623 S.W.3d 343 (Tex. 2021) 

 
While plaintiff’s son was an inpatient at a state 

psychiatric hospital, he was forcibly subdued, and later 
died. Plaintiff filed suit under 42 U.S.C. § 1983 against 
a doctor, several employees of the state hospital, and the 
hospital itself, and did not serve expert reports. Plaintiff 
asserted that the claims were not health care liability 
claims under TEX. CIV. PRAC. & REM. CODE, ch. 74, and 
even if they were, federal law preempted the expert 
report requirement. The Supreme Court disagreed, and 
ruled that the claims were health care liability claims, 
and “that 42 U.S.C. § 1983 [does not] preempt[] the 
TMLA’s expert-report requirement. . . . On remand, the 
trial court shall dismiss the claims against [the hospital] 
with prejudice, award [the hospital] reasonable 
attorney’s fees and costs as provided in [TEX. CIV. 
PRAC. & REM. CODE § 74.351(b)], and provide Bagley 
an additional sixty days to satisfy section 74.351’s 
expert-report requirement in his claims against the 
remaining defendants.” 

Under TEX. CIV. PRAC. & REM. CODE § 74.351(a), 
“the plaintiff, to avoid dismissal, [must] serve an expert 
report addressing liability and causation as to each 
defendant within 120 days after the defendant files an 
original answer.” Footnote 2: TEX. CIV. PRAC. & REM. 
CODE § 74.351(b) “provides that, when a plaintiff fails 
to serve an expert report by the 120-day deadline, on the 
defendant’s motion the court ‘shall’ enter an order that 
(1) ‘awards to the affected physician or health care 
provider reasonable attorney’s fees and costs of court 
incurred by the physician or health care provider,’ and 
(2) ‘dismisses the claim with respect to the physician or  
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health care provider, with prejudice to the refiling of the 
claim.’” 

Upon a denial of a motion to dismiss, a defendant 
in a health care liability claim may file an interlocutory 
appeal. TEX. CIV. PRAC. & REM. CODE § 51.014(a)(9). 

When the TMLA was passed in 2003, the Legis-
lature repeated the findings and statement of purpose of 
its predecessor.  

Health care liability claims “have three elements: 
(1) the defendant is a health care provider or physician; 
(2) the claimant’s cause of action is for treatment, lack 
of treatment, or other claimed departure from accepted 
standards of medical care, health care, or safety or 
professional or administrative services directly related 
to health care; and (3) the defendant’s alleged departure 
from accepted standards proximately caused the 
claimant’s injury or death.” 

Under the statute, “health care” is defined to be an 
act or treatment that was or should have been provided 
to a patient during his “‘medical care, treatment, or 
confinement.’” The Court has defined “safety” to be 
“‘the condition of being ‘untouched by danger; not 
exposed to danger; secure from danger, harm or loss.’’” 

The TMLA is broad, so that it “‘creates a rebuttable 
presumption that a patient’s claims against a physician 
or health care provider based on facts implicating the 
defendant’s conduct during the patient’s care, treatment, 
or confinement are’” covered. 

In these cases, the Court does not focus upon “how 
the plaintiff pleaded or labeled his claims but, rather, on 
whether the facts underlying the claim could support” a 
claim under the TMLA. 

A “‘claim alleges a departure from accepted 
standards of health care if the act or omission 
complained of is an inseparable or integral part of the 
rendition of health care.’” The claims here turn upon 
whether defendants adhered to the appropriate standards 
of care. In this suit, plaintiff’s allegations complain that 
defendants “departed from safety standards. . . .” 
Moreover, “their proof requires expert testimony.” A claim 
comes under the TMLA “‘if medical or health care 
testimony is necessary to prove or refute the merits of 
the claim against a physician or health care provider.’” 
That is true in this case; “the excessive-force claims in 
this case arise in the specific context of the method used 
to restrain a potentially violent psychiatric patient in a 
mental health care facility. The Fifth Circuit has 
expressly recognized that in cases under section 1983, 
expert testimony regarding use of force and proper 
arrest techniques and training is not within the common 
knowledge of jurors.” 

“The Legislature’s use of ‘whether’ does not mean 

that claims must sound in either tort or contract to 
qualify as HCLCs; it merely illustrates that the claims can 
sound in tort or contract.” 

There “‘can be no doubt that claims brought 
pursuant to [42 U.S.C. § 1983] sound in tort.’” 

“To determine whether the Legislature intended for 
the TMLA to apply to a particular claim, we focus on the 
text of the statute, particularly its definition of ‘health 
care liability claim.’ TEX. CIV. PRAC. & REM. CODE 
§ 74.001(a)(13). In the absence of ‘clear statutory 
language to the contrary,’ we presume that when the 
Legislature chooses broad language, ‘the Legislature 
intended it to have equally broad applicability.’” 

Ascertaining whether the TMLA applies turns on the 
facts of the claim, not “artfully-phrased” pleadings. 

Requiring the plaintiff “to serve a report providing 
a fair summary of an expert’s opinions on a standard of 
care, its breach, and causation does not create an 
additional substantive hurdle,” and thus it is not 
preempted. 

A motion for attorney’s fees under the TMLA is “a 
motion for sanctions that survive[s] a nonsuit, and 
therefore the defendant could appeal the denial of the 
motion.” 

Ascertaining whether the TMLA applies to a case 
turns on the facts of the claim, not “artfully-phrased” 
pleadings. 

“‘Absent a mandatory statute, a trial court’s 
jurisdiction to render a judgment for attorney’s fees 
must be invoked by pleadings. . . .’” Under the TMLA, 
attorney’s fees are mandatory upon dismissing a case for 
failure to supply an expert report. 

 
5. Data Foundry, Inc. v. City of Austin, 620 S.W.3d 

692 (Tex. 2021) 
 
After the City of Austin adopted an ordinance 

increasing the rates charged by Austin Energy, its 
municipally-owned electric utility, Data Foundry, a 
customer of the utility, sued the City seeking 
declarations that the rate was excessive and unlawful, 
that the City acted arbitrarily and capriciously, and that 
the City engaged in price discrimination. The City 
moves to dismiss under TEX. R. CIV. P. 91a, asserting 
that Data Foundry lacks standing because it failed to 
allege a particularized injury and that its claims have no 
basis in law. The trial court grants the motion to dismiss, 
expressly stating the dismissal was on the ground of 
standing. 

“As we have repeatedly recognized, a plaintiff does 
not lack standing simply because some other legal 
principle may prevent it from prevailing on the merits; 
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rather, a plaintiff lacks standing if its ‘claim of injury is 
too slight for a court to afford redress.’” “The threshold 
inquiry into standing ‘in no way depends on the merits 
of the [plaintiff’s] contention that particular conduct is 
illegal.’” 

“To maintain standing, a plaintiff must show: (1) 
an injury in fact that is both concrete and particularized 
and actual or imminent, not conjectural or hypothetical; 
(2) that the injury is fairly traceable to the defendant’s 
challenged action; and (3) that it is likely, as opposed to 
merely speculative, that the injury will be redressed by 
a favorable decision.” Here, dismissal was based only 
on the first element. “An injury is ‘particularized’ for 
standing purposes if it ‘affects the plaintiff in a personal 
and individual way.’” 

Data Foundry alleged a particularized injury 
sufficient to support standing: “Data Foundry suffers 
financial harm because it must pay Austin Energy a 
particular sum of money that exceeds what Data 
Foundry contends it should have to pay.” The City relies 
on two other court of appeals cases, Schenker v. City of 
San Antonio, 369 S.W.2d 626 (Tex. App.—San Antonio 
1963, writ ref’d n.r.e.), and Tuck v. Texas Power & Light 
Co., 543 S.W.2d 214 (Tex. App.—Austin 1976, writ 
ref’d n.r.e.), for the proposition that Data Foundry lacks 
standing as a “mere ratepayer” because its claimed 
injury is a generalized grievance “‘in common with the 
general public,’” but the Court rejected this argument. 
“To the extent that Tuck or Schenker (or any other 
decision) may be read as holding that a utility ratepayer 
cannot establish standing to sue unless it alleges an 
injury different from that of other ratepayers, beyond its 
personal obligation to pay a rate that it claims is 
improper, we disapprove of those cases as inconsistent 
with our standing jurisprudence.” 

The court of appeals erred in affirming the trial 
court’s judgment on the basis that Data Foundry’s 
claims infringed in the City’s exclusive jurisdiction 
under PURA because this was not a basis of the trial 
court’s order. “The exclusive-jurisdiction issue . . . is 
distinct from the question of . . . standing.” “A challenge 
to a party’s standing is an attack on the party’s ability 
under the United States and Texas Constitutions to 
assert a claim.” “In Texas, the standing requirement 
stems from two constitutional limitations on subject-
matter jurisdiction.” “The first limitation is the 
separation-of-powers doctrine,” under which “courts are 
prohibited from issuing advisory opinions, because 
doing so invades the function of the executive rather 
than judicial department.” “The second . . . is the open-
courts provision of the Texas Constitution” stating “that 
all courts shall be open, and every person shall have 

remedy by due course of law, ‘for an injury done’ to that 
person.” 

 
6. In re Linda Durnin, 619 S.W.3d 250 (Tex. 2021) 

 
“Signers of an initiative petition have standing to 

seek mandamus relief against their city council if they 
can establish the elements for such relief.” 

 
7. Texas Board of Chiropractic Examiners v. Texas 

Medical Association, 616 S.W.3d 558 (Tex. 2021) 
 
The Texas Medical Association (TMA) challenged 

Texas Board of Chiropractic Examiners (the Board) 
rules asserting that they impermissibly expand the 
statutory definition of the practice of chiropractic and 
infringe on physicians’ privilege to practice medicine. 

The Court holds the TMA has statutory standing to 
challenge the rule under TEX. GOV’T CODE 
§ 2001.038(a), which allows a challenge to an 
administrative rule only the rule or its application affects 
“a legal right or privilege of the plaintiff.” Physicians 
represented by the TMA have the exclusive privilege to 
practice medicine under the MPA, and “allowing 
nonphysicians to practice medicine outside the MPA’s 
control would impair—or at least threaten to impair—
that privilege.” 

The Court also sua sponte evaluated whether the 
TMA has constitutional standing and held that it does. 
“Although the Board does not argue that TMA lacks 
constitutional standing, ‘we have an obligation to 
examine our jurisdiction any time it is in doubt.’” 
“Constitutional standing requires a concrete injury that 
is both traceable to the defendant’s conduct and 
redressable by court order.” “When constitutional 
standing is raised for the first time on appeal, the test 
must be lenient,” and the record must be construed 
“‘liberally’” “‘resolving any doubt’” in the plaintiff’s 
favor. “TMA’s assertion that some physicians will suffer 
economic harm due to increased competition from 
chiropractors sufficiently alleges the concrete injury 
required for standing,” and “no party contests TMA’s 
associational standing to file suit on behalf of its 
members[.]” 

 
8. Cooke v. Karlseng, et al., 615 S.W.3d 911 (Tex. 

2021) 
 
Limited partner sued his other partners, 

partnership, and asserted claims on behalf of partnership 
for its claims. The Supreme Court ruled that he had 
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standing pursuant to its 2020 decision in Pike, and 
remanded. The court of appeals erred in holding “the 
trial court lacked jurisdiction over claims of a limited 
partner for harm done to the partnership because he 
lacked standing to bring those claims individually.” 

“Pike addressed whether a partner lacked standing 
to sue for breach of a partnership agreement that harmed 
the value of his partnership interest on the ground that 
such a cause of action belongs to the partnership rather 
than individual partners. . . . ‘[T]he authority of a partner 
to recover for an alleged injury to the value of its interest 
in the partnership is not a matter of constitutional 
standing that implicates subject-matter jurisdiction.’ . . . 
[S]tatutory provisions define and limit a partner’s ability 
to recover certain damages. . . . [H]owever, those 
provisions ‘go to the merits of the claim; they do not 
strip a court of subject-matter jurisdiction to render a 
take-nothing judgment if the [partner] fails to meet the 
statutory requirements.’” 
 

 Presuit Depositions: Rule 202 
 
No cases to report 
 

 Initiating Suit 
 
No cases to report 
 

 Temporary Restraining Order / Temporary 
Injunctions  
 

1. In re Greg Abbott, ___ S.W.3d ___ (Tex. 2022) 
(5/13/22) 
 
The Attorney General (AG) issued an opinion that 

a sex change operation could constitute child abuse. The 
governor then sent a letter to the Department of Family 
and Protective Services (DFPS) that all departments must 
follow the law as explained by the AG. DFPS then issued 
a press release that it would follow the law as mentioned 
by the governor and AG. Certain plaintiffs filed suit and 
the trial court granted a temporary injunction. DFPS filed 
an interlocutory appeal, which supersedes the in-
junction. The court of appeals then reinstated the 
injunction statewide. The Supreme Court granted in part 
a mandamus filed by DFPS: the Court ruled that the court 
of appeals “lacked any authority under [TEX. R. APP. 
P. 29.3] to afford relief to nonparties throughout the 
state.” The Court further granted relief for the governor 
since he is not in charge of DFPS. The Court lastly ruled 
that DFPS did not “established its entitlement to 
mandamus relief” to the remainder of the temporary 

injunction. 
The “trial court’s temporary injunction was 

superseded by operation of law when the State appealed 
it. See TEX. R. APP. P. 29.1(b); TEX. CIV. PRAC. & REM. 
CODE § 6.001(b).” 

Here, the Court granted mandamus in part because 
an injunction against the governor was improper since 
he does not have authority to investigate or prosecute 
the plaintiffs here, nor has he threatened to do so. 

 
2. In re Greg Abbott, 628 S.W.3d 288 (Tex. 2021) 

 
State legislators who had fled the state to avoid 

arrest for breaking a quorum in the House of 
Representatives obtained an ex parte TRO prohibiting 
their arrest by House. The Supreme Court granted 
mandamus to dissolve the TRO. The Texas Constitution 
creates a quorum of two-thirds, and it also confers on 
each chamber to authority to compel attendance and 
provide penalties for absent members. TEX. CONST. art 
III, § 10. Moreover, ex parte hearings are disfavored, 
and the district court abused its discretion by issuing a 
TRO without notice to the state. 

“‘[E]x parte hearings are disfavored in this State as 
a rule.’” Here, the plaintiffs’ “ex parte presentation of 
the constitutional issues raised by this case was an 
inadequate basis for the district court’s” application of 
the law. TEX. R. CIV. P. 680 “permits issuance of a TRO 
‘without notice to the adverse party’ only when ‘it 
clearly appears from specific facts shown by affidavit or 
by verified complaint that immediate and irreparable 
injury, loss, or damage will result to the applicant before 
notice can be served and a hearing had thereon.’” Here, 
there was no “compelling reason” why this case could 
not have been presented earlier, affording the defen-
dants opportunity to respond. 

It is “the responsibility of the TRO applicant and the 
court to notify and hear from the opposing party if at all 
possible. Because an adversarial process is always 
preferable when it is possible, even in emergencies, the 
rules of procedure require the district court to explain, 
in the TRO, ‘why the order was granted without notice’ 
to the opposing party. TEX. R. CIV. P. 680.” Accord-
ingly, issuing one without notice was “a very clear abuse 
of discretion by the district court.” 

Footnote 8: The Court “would normally resolve 
jurisdictional questions first.” However, when “‘[t]he 
failure of either showing’—either jurisdiction or the 
merits—‘means a probable right to relief is lacking . . . . 
[sic] we need not consider at [the TRO] stage whether the 
plaintiffs have [established jurisdiction].” 
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3. In re Shelley Luther, 620 S.W.3d 715 (Tex. 2021) 
 
Trial judge held salon owner in contempt for 

violating TRO. The TRO prohibited violations of various 
orders and rules without setting out the details. Salon 
owner sought a habeas corpus. The Supreme Court ruled 
“that the temporary restraining order’s lack of 
specificity regarding the conduct to be restrained 
renders it and the Judgment of Contempt and Order of 
Confinement void.” The TRO “failed to set forth the 
conduct required and the legal basis for its issuance in 
clear, specific, and unambiguous terms.” 

The TRO included the opportunity for the salon 
owner to purge contempt by publicly expressing 
contrition. Footnote 13: This “contrition language 
subjects the Contempt Judgment to further challenge for 
lack of specificity. When contempt is imposed, the order 
must spell out exactly what duties and obligations are 
imposed and what the contemnor must do to purge the 
contempt.” The order was invalid for failing to specify 
“what sort of public apology would suffice. . . .” But the 
salon owner had not challenged this ground. 

“‘Contempt of court is broadly defined as 
disobedience to or disrespect of a court by acting in 
opposition to its authority.’ ‘Contempt is strong 
medicine—the alleged contemnor’s very liberty is often 
at stake—and so it should be used only as a last resort.’” 

“‘A criminal contempt conviction for disobedience 
to a court order requires proof beyond a reasonable 
doubt of: (1) a reasonably specific order; (2) a violation 
of the order; and (3) the willful intent to violate the 
order.’ An order of contempt can be collaterally attacked 
through a petition for writ of habeas corpus, and ‘the 
relator bears the burden of showing that the contempt 
order is void. . . .’ When a relator, after being sentenced 
to jail, is ‘released on bond pending review by habeas 
corpus, there is sufficient restraint of liberty to justify 
issuance of [a] writ of habeas corpus.’”  

“A writ of habeas corpus will issue if the order of 
contempt or the underlying order is void.” 

“To support a judgment of contempt, the 
underlying order must ‘set forth the terms of compliance 
in clear, specific and unambiguous terms so that the 
person charged with obeying the decree will readily 
know exactly what duties and obligations are imposed 
upon him.’” 

“‘Where the court seeks to punish either by fine, 
arrest, or imprisonment for the disobedience of an order 
or command, such order or command must carry with it 
no uncertainty, and must not be susceptible of different 
meanings or constructions, but must be in the form of a 

command, and, when tested by itself, must speak 
definitely to the meaning and purpose of the court in 
ordering.’” To “be enforceable by contempt, the order 
must clearly, specifically, and unambiguously state the 
conduct required for compliance. A court order that fails 
to meet these requirements is not ‘definite and certain 
enough to support a finding of contempt.’” 

“Temporary restraining orders are subject to the 
requirements of [TEX. R. CIV. P. 683], in addition to the 
above principles requiring specificity in orders of any 
type that may underlie a contempt order. Rule 683 
mandates:  

[E]very restraining order shall set forth the 
reasons for its issuance; shall be specific in 
terms; [and] shall describe in reasonable detail 
and not by reference to the complaint or other 
document, the act or acts sought to be re-
strained. . . .  

These requirements ‘are mandatory and must be 
strictly followed.’ A temporary restraining order that 
does not strictly comply with the mandates of Rule 683 
is subject to being declared void and dissolved.” 

The TRO here “does not meet these standards.” It 
does not specify “any particular state, county, or city 
regulation that Luther has violated, is threatening to 
violate, or is being commanded to stop violating.” 

The TRO here used the phrase “and/or.” Footnote 
16: The judge “created more ambiguity about this by 
making a handwritten interlineation of ‘/or’ after the 
‘and’ in the clause ‘in violation of State of Texas, Dallas 
County, and City of Dallas emergency regulations 
related to the [COVID] pandemic.’” The Supreme Court 
explained: “We have discouraged the use of ‘and/or’ 
because the term ‘inherently leads to ambiguity and 
confusion.’ [] ‘The symbol ‘/’ (a slash, or virgule), itself 
ambiguous and frowned upon, often indicates 
alternatives. Many style guides translate the phrase ‘A 
and/or B’ to mean ‘A or B or both.’’[] The use of 
‘and/or’ further obscured whether the trial court found 
Defendants violated regulations of only the state, only 
the county, only the city, or some combination of them.” 

Accordingly, the salon owner could not know what 
was required without studying many regulations. TEX. 
R. CIV. P. 683 “requires that the order itself specify the 
acts sought to be restrained, without reference to another 
document. Our cases likewise require strict compliance 
with Rule 683, so that a temporary restraining order 
itself informs a party, unambiguously and with a 
reasonable degree of specificity, of the conduct to be 
restrained.” Here, the TRO failed to specify the precise 
conduct. 
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4. In re Texas Education Agency, 619 S.W.3d 679 
(Tex. 2021) 
 
After the Texas Education Agency (TEA) assumed 

control of Houston ISD (HISD), HISD filed suit and 
obtained a temporary injunction enjoining TEA’s 
takeover. TEA filed an interlocutory appeal, which 
automatically superseded the temporary injunction, and 
HISD is unable to obtain counter-supersedeas under the 
recent amendments to TEX. GOV’T CODE § 22.004(i). 
However, the court of appeals granted HISD’s motion 
for a temporary order pursuant to TEX. R. APP. P. 29.3 
that the temporary injunction remained in effect pending 
the appeal. 

TEA petitioned the Supreme Court for mandamus, 
arguing that the Rule 29.3 order violates § 22.004(i). 
The Supreme Court disagreed and denied the petition.  

“Merely appealing an interlocutory order does not 
suspend enforcement ‘unless . . . the appellant is entitled 
to supersede the order without security by filing a notice 
of appeal.’” A department of the State of Texas and the 
head of such a department are exempt from “filing ‘a 
bond . . . for an appeal . . . in a civil suit’” under TEX. 
CIV. PRAC. & REM. CODE § 6.001 and thus “the notice 
of appeal automatically” suspends enforcement of a 
temporary injunction. 

Under TEX. R. APP. P. 24.2(a)(3), a trial court 
generally has discretion to deny supersedeas of orders 
“‘for something other than money or an interest in 
property’” if “the judgment creditor filed a counter-
supersedeas bond.” In In re State Board for Educator 
Certification, 452 S.W.3d 802, 804 (Tex. 2014) (orig. 
proceeding), the Supreme Court held that this discretion 
extended to denying supersedeas to government entities 
entitled to supersedeas without bond. 

In response to In re State Board for Educator 
Certification, the Legislature adopted TEX. GOV’T 
CODE § 22.004(i), instructing the Supreme Court to 
“adopt rules ensuring that the right of select 
governmental entities ‘to supersede a judgment or order 
on appeal [without bond] is not subject to being counter-
superseded under’” any rule. The Legislature left an 
exception for “‘[c]ounter-supersedeas . . . in a lawsuit 
concerning a matter that was the basis of a contested 
case in an administrative enforcement action,’” which 
“encompasses the situation that existed in In re State 
Board for Educator Certification,” so that holding 
“remains intact.” However, this exception does not 
apply to the case at bar. 

Accordingly, the Supreme Court “amended 
Rule 24.2(a)(3) to its current form, which deprives trial 
courts of authority to deny supersedeas for non-

monetary, non-property-interest judgments ‘[w]hen the 
judgment debtor is the state, a department of this state, 
or the head of a department of this state.’” However, “we 
did not view [TEX. R. APP. P.] 29 as involving the 
supersedeas or counter-supersedeas process and thus 
made no changes to that rule in response to Sec-
tion 22.004(i)’s directive.” 

Applying “well-established principles” of statutory 
construction, the Court held that “Section 22.004(i)’s 
language evinces the Legislature’s intent to restrict the 
supersedeas process and is silent about appellate-court 
orders issued under other authority that might have the 
same effect.” “The court of appeals’ temporary order 
preserving the status quo and ensuring the court’s ability 
to decide the case on the merits is not a supersedeas 
order.” “The distinction . . . may seem a fine one, but the 
processes are distinct[.]” 

“We presume the Legislature was aware of this 
distinction in enacting Section 22.004(i), and we must 
give effect to the Legislature’s choice[.]” “Giving effect 
to Section 22.004(i)’s plain language, we conclude the 
statute only prohibits counter-supersedeas orders, which 
occur within a specific procedural context, and does not 
apply to orders issued by an appellate court under 
separate and distinct procedural mechanisms.” 

 
 Service of Process and Default Judgment 

 
1. Mitchell v. MAP Resources, Inc., ____ S.W.3d 

____ (Tex. 2022) (5/13/22) 
 
Elizabeth’s heirs sued to declare void a 1999 

default judgment foreclosing a tax lien on her mineral 
interest, alleging that Elizabeth’s due process rights 
were violated when she was served by posting on the 
courthouse door, along with almost 500 defendants. 
Because Elizabeth’s mailing address was available 
through deed records, the Supreme Court holds service 
by posting did not comply with procedural due process. 

In order to justify citation by publication or posting 
under TEX. R. CIV. P. 117a, which governs service in 
suits for delinquent property taxes, the plaintiff’s 
attorney “must aver that the defendant is absent, 
transient, or that its name and residence ‘cannot be 
ascertained after diligent inquiry.’” 

The Due Process Clause of the 14th Amendment 
and the Due Course of Law Clause of the Texas 
Constitution, U.S. CONST. amend. XIV, § 1, and TEX. 
CONST. art. I, § 19, respectively, require that notice by 
“‘reasonably calculated, under the circumstances, to 
apprise interested parties of the pendency of the action 
and afford them the opportunity to present their 
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objections.’” The Supreme Court holds “citation by 
publication or posting violates due process when the 
address of a known defendant is readily ascertainable 
from public records that someone who actually wants to 
find the defendant would search.” 

The Supreme Court also holds that extrinsic 
evidence of public records can be considered in a 
collateral attack on a judgment obtained on such service. 
“Because the Constitution and Rule 117a (NEW) 
require a plaintiff to consult public deed and tax records 
as part of its diligent inquiry when a defendant’s name 
or residence is unknown, the contents of those records 
should be regarded as part of the record of the suit rather 
than as extrinsic evidence.” 

Review of the record shows that service here did 
not comply with due process. “Personal service of 
written notice is always adequate, but notice by 
publication must be scrutinized because ‘chance alone’ 
brings a resident’s attention to a notice published in a 
newspaper or posted on a courthouse door.” “Thus, 
notice by publication is not enough with respect to a 
person whose name or address is easily ascertainable; 
such persons should be served personally.” 

The version of TEX. R. CIV. P. 107 then in effect 
required the officer to file a return showing unsuccessful 
service, but there is no evidence in the record of any 
attempt at personal service. Because Elizabeth was not 
personally serviced, constitutional due process required 
a diligent inquiry into Elizabeth’s residence before she 
could be served by posting. Elizabeth’s post office box 
could be ascertained through public records. While that 
box is not a “residence,” ‘“[o]ne desirous of actually 
informing’ Elizabeth of the suit could simply have sent 
notice to her post office box.”  

 
2. In the Guardianship of Fairley, ___ S.W.3d ___ 

(Tex. 2022) (3/4/22) 
 
Daughter of ward and wife (later, widow) of ward 

fought over appointment of wife to be his guardian, 
specifically including the methods by which he was 
served with citation. The Supreme Court ruled that the 
probate court acquired subject-matter jurisdiction when 
wife filed her application for appointment; and further 
that defects in the service of citation did not defeat 
personal jurisdiction because ward entered a general 
appearance through his attorney ad litem. 

“[P]ersonal jurisdiction concerns the court’s power 
to bind a particular person or party to a judgment. 
Personal jurisdiction is composed of two elements: (1) 
the defendant must be amenable to the jurisdiction of the 
court, and (2) the plaintiff must validly invoke that 

jurisdiction by valid service of process on the defendant. 
Establishing personal jurisdiction over a party requires 
‘citation issued and served in a manner provided for by 
law.’ . . .  [O]jections to personal jurisdiction generally 
can be waived, and a party may consent to the personal 
jurisdiction of a court.” 

Both TEX. EST. CODE § 1051.103(a) and TEX. EST. 
CODE § 1051.051 address service of citation in guard-
ianship proceedings. TEX. EST. CODE § 1051.103(a) 
required personal service because the ward was more 
than 12 years old. But TEX. EST. CODE § 1051.051 
controls the method of service of citation. It “specifies 
who may serve when personal service is required and 
how service must be effected.” It provides three groups 
of persons who can service citation, depending upon 
whether the ward has a lawyer and whether he is in this 
state. When an “other officer” may serve one, the statute 
refers “to those persons who are authorized to serve 
citation elsewhere” it the code. Thus, TEX. EST. CODE 
§ 1051.103(a) indicates who must be served while TEX. 
EST. CODE § 1051.051 provides how that person may be 
served. 

Both the local rules of the courts and the Texas 
Rules of Civil Procedure address service of citation. 
“But neither an order from the Bexar County probate 
courts nor a rule of procedure can trump a statute 
governing service of process in guardianship pro-
ceedings.” 

Here, when the ward was out of state, he could be 
served by a “disinterested person.” That means a “one 
who is ‘[f]ree from bias, prejudice, or partiality’ and 
lacks ‘a pecuniary interest in the matter at hand.’” The 
“does not establish that ward was served by a 
disinterested person, as required by” TEX. EST. CODE 
§ 1051.051(b)(2). 

At the time ward was in the state, he had to be 
served by a “‘sheriff or constable’—a private process 
server is insufficient.” That did not occur here. 

Subject matter jurisdiction was acquired when the 
application was filed. Separately, the ward was served, 
but not properly. Nevertheless, the probate court had 
personal jurisdiction of over the ward because he “never 
complained about these defects [of service] at a time at 
which they could have been corrected. He instead 
entered a general appearance in the guardianship 
proceeding through his attorney ad litem and thereby 
consented to the personal jurisdiction of the probate 
court.” 

A party may consent to personal jurisdiction by 
entering a general appearance, which may be done 
individually or through an attorney. TEX. R. CIV. P. 120. 
This “cures any defect in the method of serving that 
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party.” “The mere presence of a party or that party’s 
attorney in court does not constitute a general 
appearance.” Rather, it occurs when the party “(1) 
invokes the judgment of the court on any question other 
than the court’s jurisdiction, (2) recognizes by its acts 
that an action is properly pending, or (3) seeks 
affirmative action from the court.” 

Though TEX. EST. CODE § 1051.055(e) prohibits 
the attorney ad litem from waiving service of citation, 
here the ward was served, albeit improperly. TEX. R. 
CIV. P. 124 “provides that a judgment cannot be ren-
dered unless a defendant is served, or upon “acceptance 
or waiver of process, or upon an appearance by the 
defendant.’” In this case, the attorney ad litem waived 
complaint about the method of service, not the fact of 
personal service. 

While strict compliance is necessary for a default 
judgment, “strict compliance with service requirements 
is not required when a defendant seeks to void a default 
judgment through a collateral attack.” 
 
3. U.S. Bank, N.A v. Moss, 644 S.W.3d 130 (Tex. 

2022) 
 
Borrower sued holder of note from a home equity 

loan to quiet title on his property and served bank on the 
Secretary of State under the TEX. EST. CODE 
§ 505.004(a)(2). The Supreme Court ruled that service 
of citation was required by TEX. CIV. PRAC. & REM. 
CODE § 17.028, that the Secretary of State was not the 
registered agent of the bank under that statute, and 
accordingly overruled the denial of the bank’s motion 
for summary judgment in it bill of review. 

After considering the “statutory landscape as a 
whole,” and the competing claims about which statute—
the Estates Code or the Civil Practice & Remedies 
Code—governed service on a foreign financial 
institution, the Court ruled that compliance with TEX. 
CIV. PRAC. & REM. CODE § 17.028 “is mandatory when 
the defendant is a financial institution.” It further ruled 
that service on the Secretary of State did not comply 
with TEX. CIV. PRAC. & REM. CODE § 17.028. 
“[A]lthough the Secretary of State is a valid agent for 
service of process in some contexts, it does not occupy 
the role of a foreign corporation’s ‘registered agent’ as 
defined in the Business Organizations Code. In a case 
against a foreign financial institution, therefore, service 
on the Secretary pursuant to Chapter 505 of the Estates 
Code does not constitute service on the institution’s 
registered agent as required by” TEX. CIV. PRAC. & 
REM. CODE § 17.028. 

TEX. BUS. ORGS. CODE § 9.001(a)(1), and 9.004(a) 

“requires a foreign corporation to file an application for 
registration with the Secretary to transact business in 
Texas,” and requires an agent for service. 

TEX. CIV. PRAC. & REM. CODE § 17.028 used the 
term “may.” By “definition, ‘may’ does not mean 
‘must.’ But . . . ‘may’ can be used to introduce a 
permitted option that a person may choose to pursue or 
not, or it can introduce a list of permitted options from 
which a person must choose.” 

A foreign corporate fiduciary, as defendant, “must 
appoint the Secretary of State as its ‘agent for service of 
process.’ TEX. EST. CODE § 505.004(a)(2).” Footnote 1: 
“A ‘foreign corporate fiduciary’ is ‘a corporate fiduciary 
that does not have its main branch or a branch office in 
this state.’ TEX. EST. CODE § 505.001.” 

“A default judgment is improper against a 
defendant who has not been served in strict compliance 
with the law, accepted or waived process, or entered an 
appearance. TEX. R. CIV. P. 124. . . .” 

For a default judgment in which service of citation 
was accomplished on the Secretary of State, there must 
be a “Whitney certificate.” Footnote 2: The “record 
before the trial court must contain a certificate from the 
Secretary showing that it forwarded a copy of the 
citation to the defendant. Without that showing, the trial 
court did not have jurisdiction over the defendant.” 
 
4. Amazon.com, Inc. v. McMillan, 625 S.W.3d 101 

(Tex. 2021) 
 
Plaintiff tried unsuccessfully to serve the Chinese 

defendant “through the Texas Secretary of State, see 
TEX. CIV. PRAC. & REM. CODE § 17.044(b). . . .” 

 
5. WWLC Investment, L.P. v. Miraki, 624 S.W.3d 796 

(Tex. 2021) 
 
Miraki sued his tenant, WWLC, a limited 

partnership, and served it by substituted service on its 
“owner,” “president,” and “CEO,” Chen, rather than its 
general partner and registered agent, HPZ, a corporation. 
WWLC does not answer and Miraki obtained a default 
judgment. Over a year later, WWLC learned of the 
judgment and filed a bill of review, asserting a lack of 
service. In a per curiam opinion, the Supreme Court 
agreed with WWLC and reversed the trial court’s denial 
of its bill of review. 

“‘Bill of review plaintiffs must ordinarily plead and 
prove (1) a meritorious defense to the underlying cause 
of action, (2) which the plaintiffs were prevented from 
making by the fraud, accident or wrongful act of the 
opposing party or official mistake, (3) unmixed with any 
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fault or negligence on their own part.’” “But plaintiffs 
alleging that they were not properly served are excused 
from providing the first two elements. They need only 
prove the third, which ‘[p]roof of non-service . . . will 
conclusively establish.’” 

“‘For well over a century, this court has required 
that strict compliance with the rules of service of citation 
affirmatively appear on the record in order for a default 
judgment to withstand direct attack. There are no 
presumptions in favor of valid issuance, service, and 
return of citation in the face of a [direct] attack on a 
default judgment.’” “A bill of review is a direct attack 
on a judgment.” 

“[S]ervice on a limited partnership may be made on 
its general partner or registered agent.” Here, “Chen was 
neither and . . . HPZ was both.” “Service on a limited 
partnership, unlike a corporation, is not authorized to be 
made through an officer.” “While the trial court found 
that Chen’s testimony established that she was the sole 
person involved with WWLC, that finding, standing 
alone, does not qualify her as WWLC’s general partner.” 
Also, even though HPZ had forfeited its charter, “a 
corporate general partner that loses its certificate of 
formation remains a limited partnership’s general 
partner for at least 90 days unless the partnership 
agreement or the partners by written consent provide 
otherwise” under TEX. BUS. ORG. CODE 
§ 153.155(a)(10)(B). Miraki completed substitute 
service within that period. 

Because the record did not affirmatively establish 
service of WWLC through its registered agent or general 
partner, “WWLC met its burden to prove lack of proper 
service and is therefore entitled to bill-of-review relief.” 

 
6. Draughon v. Johnson, 631S.W.3d 81 (Tex. 2021) 

 
When the defendant establishes limitations in a 

motion for summary judgment, “the plaintiff can avoid 
summary judgment by raising a genuine issue of 
material fact on any equitable defense that its suit should 
not be barred even though the limitations period has 
run—such as . . . diligent service.” 

Diligence in service after limitations “can provide 
a basis for avoiding a limitations defense.” The burden 
in a motion for summary judgment is on the plaintiff 
once the defendant shows limitations has expired. 

 
7. In the Matter of the Marriage of Angelina 

Sandoval, 619 S.W.3d 716 (Tex. 2021)  
 
Husband in Mexico filed a motion for new trial 

after wife used substituted service to serve citation and 

trial court entered a default judgment awarding her a 
house that husband contended was separate property. 
The Supreme Court reversed “[b]ecause the content of 
husband’s affidavit was sufficient to satisfy the Crad-
dock standard for obtaining a new trial and was not 
based on hearsay, and because no formal defects were 
raised in the trial court (where they might have been 
cured). . . .” 

“A trial court’s denial of a motion for new trial is 
reviewed for abuse of discretion. Under Craddock, 
though, a trial court’s discretion is limited, and it must 
‘set aside a default judgment if (1) ‘the failure of the 
defendant to answer before judgment was not 
intentional, or the result of conscious indifference on his 
part, but was due to a mistake or an accident’; (2) ‘the 
motion for a new trial sets up a meritorious defense’; 
and (3) granting the motion ‘will occasion no delay or 
otherwise work an injury to the plaintiff.’’ When a 
motion for new trial presents a question of fact upon 
which evidence must be heard, the trial court is 
obligated to hear such evidence if the facts alleged by 
the movant would entitle him to a new trial. And when 
the factual allegations in a movant’s affidavit are not 
controverted, it is sufficient if the motion and affidavit 
provide factual information that, if taken as true, would 
negate intentional or consciously indifferent conduct. If 
the uncontroverted factual allegations are sufficient 
under Craddock, it is an abuse of discretion to deny a 
motion for new trial.” 

“Under Craddock’s first element, ‘some excuse, 
although not necessarily a good one, will suffice to show 
that a defendant’s failure to file an answer was not 
because the defendant did not care.’ The failure to 
respond must arise from more than mere negligence, and 
the element of conscious indifference can be overcome 
by a reasonable explanation. And an excuse can be 
reasonable if it is based on a mistake of law that led to 
an intentional act.” There exists a “preference for courts 
to adjudicate cases on the merits.” Courts “consider the 
knowledge and acts of the particular defendant to 
determine whether a failure to answer was not 
intentional or the result of conscious indifference, but 
rather due to mistake or accident.” 

“Factual allegations set out in a movant’s affidavit 
and motion are generally accepted as true when 
uncontroverted, . . . [including] facts within the affiant’s 
personal knowledge when represented to be true and 
correct. Personal knowledge includes knowledge gained 
through firsthand experience or observation.” 

Here, husband did not object to the divorce but 
“mistakenly understood” that the divorce would affect 
the house that was his separate property. Accordingly, 
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his “failure to respond was not intentional or the result 
of conscious indifference but the result of accident or 
mistake.” “Under Craddock, a failure to respond is not 
considered to be intentional or due to conscious 
indifference merely because it is deliberate; it must also 
be without adequate justification.,” which “negates 
intent or conscious indifference.” 

When determining “injury,” equitable principles 
provide guidance. TEX. R. CIV. P. 329b. Here, wife 
showed “no evidence of harm.” 
 

 Collateral Attack 
 

1. Mitchell v. MAP Resources, Inc., ____ S.W.3d 
____ (Tex. 2022) (5/13/22) 
 
As “a general rule, extrinsic evidence cannot be 

considered in a collateral attack to set aside a final 
judgment.” “But this rule does not extend to cases over 
which a court ‘has not, under the very law of its creation, 
any possible power,’” such as judgments that are void 
for lack of service in compliance with constitutional due 
process. 

In this collateral attack on a default judgment after 
service by posting under TEX. R. CIV. P. 117a in a tax 
suit, extrinsic evidence of the availability of the 
defendant’s address could be considered. “Because the 
Constitution and Rule 117a require a plaintiff to consult 
public deed and tax records as part of its diligent inquiry 
when a defendant’s name or residence is unknown, the 
contents of those records should be regarded as part of 
the record of the suit rather than as extrinsic evidence.” 
 

 Intervention and Joinder 
 

1. Kenneth D. Eichner, P.C. v. Dominguez, 623 
S.W.3d 358 (Tex. 2021) 
 
Condo owner’s CPA intervened in suit by 

homeowner’s association. Later, association settled. 
Trial court struck the intervention and then rendered 
judgment. Intervenor timely filed a notice for new trial 
and then a notice of appeal. The Supreme Court 
disagreed with the holding of the court of appeals that 
the intervenor was not a “party” for the purpose of 
extending the appellate deadline by filing a motion for 
new trial in part because the pre-judgment order striking 
the intervention was merged into the final judgment, and 
the intervenor was bound by it. 

“Generally, a notice of appeal must be filed within 
thirty days after the trial court signs the judgment being 
appealed. TEX. R. APP. P. 26.1. But that deadline is 

extended to ninety days if ‘any party’ files a motion for 
new trial or certain other post-judgment pleadings. TEX. 
R. APP. P. 26.1(a).”  TEX. R. APP. P. 26.1(a) “applies to 
an intervenor’s new-trial motion when the trial court 
strikes the intervenor’s petition before it renders the 
final judgment.” 

Here, intervenor “could not appeal the trial court’s 
interlocutory order striking his intervention petition 
until after the trial court signed a final judgment. ‘[T]he 
general rule, with a few mostly statutory exceptions, is 
that an appeal may be taken only from a final judgment.’ 
At that point, the interlocutory order merged into the 
final judgment, and [intervenor] had to appeal the 
judgment, not the prior order.” 

“Whether an intervenor is a party to the final 
judgment depends on when the intervention petition is 
filed.” Footnote 2: “‘After judgment, a plea in 
intervention or motion to intervene cannot be considered 
until after the judgment is set aside.’” 

“A person who attempts to intervene in a case after 
the trial court has signed a final judgment is not bound 
by, is not a ‘party’ to, and cannot appeal the final 
judgment unless the trial court sets aside that judgment.” 
“But a person who intervenes before the trial court signs 
a final judgment becomes a party to that judgment.” 
Then, if “the court strikes the petition, the intervenor 
qualifies as a party who may appeal the subsequent final 
judgment into which the order striking the intervention 
has merged, because that judgment is binding on the 
intervenor. 

 
2. Farmers Group, Inc. v. Geter, 620 S.W.3d 702 

(Tex. 2021) 
 
Carrier refused to renew a certain type of 

homeowner’s policy statewide due to statewide losses 
from mold. Class action in Beaumont asserted that, 
under the policy, carrier was required to renew. In 
addition, attorneys from similar, earlier suit in Austin 
intervened to seek fees for the benefit the class received 
from their work in the Austin suit. Trial court struck the 
intervention, and upon cross motions for summary 
judgment, interpreted the policy in favor of the class. 
The Supreme Court ruled that it was not an abuse of 
discretion to strike the intervention, but that the carrier’s 
interpretation of the relevant policy renewal provision 
was correct, and reversed. 

“‘Any party may intervene by filing a pleading, 
subject to being stricken out by the court for sufficient 
cause on the motion of any party.’ TEX. R. CIV. P. 60. A 
ruling on a motion to strike an intervention is reviewed 
for abuse of discretion.” 
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Moreover, striking the intervention seeking 
attorneys’ fees was justified by the lengthy delay before 
the attorneys intervened for their fees. “In a case where 
the would-be intervenor is ‘virtually represented,’ such 
as a class action, a lack of timeliness in intervening can 
justify striking the intervention. In evaluating timeliness 
in this context, the court may consider ‘the existence of 
unusual circumstances militating either for or against a 
determination that the application is timely.’” Footnote 
12: “In evaluating delay in this context, the court may 
consider prejudice to the existing parties of allowing the 
intervention.” 

In addition, to evaluate the fee request, the trial 
court in Beaumont would have to conduct a lengthy 
investigation into the attorneys’ actions in the earlier, 
complex suit in Austin. Thus, striking the intervention 
was not an abuse of discretion. 
 

 Class Actions 
 
No cases to report 
 

 Declaratory Judgments 
 

1. Allstate Insurance Co. v. Irwin, 627 S.W.3d 263 
(Tex. 2021) 
 
Motorist settled with the tortfeasor and then sued 

his carrier under TEX. CIV. PRAC. & REM. CODE, ch. 37 
for a declaration that he was entitled to full benefits 
under the UIM coverage of his policy, and he sought 
attorney’s fees. The trial court declared his right to the 
benefits and awarded attorney’s fees. The Supreme 
Court affirmed. “When such a controversy exists, and a 
declaration of the parties’ rights will terminate the 
controversy between the parties or otherwise serve a 
useful purpose, the remedy [of a declaratory judgment] 
is available to the court. . . . Part of the remedy it affords 
is a discretionary award of reasonable attorney’s fees 
when equitable and just.” 

When the tortfeasor does not carry sufficient 
liability insurance to cover the plaintiff’s damages, UIM 
coverage is “designed to fill the gap between the 
insured’s damages from an accident and the other 
driver’s ability to pay.” However, according to 
Brainard, “‘the carrier is under no under no contractual 
duty to pay benefits until the insured obtains a judgment 
establishing the liability and underinsured status of the 
other motorist.’” If the plaintiff does not obtain a 
judgment against a tortfeasor, he may sue his UIM 
carrier. A declaratory judgment suit under TEX. CIV. 
PRAC. & REM. CODE §§ 37.001–37.011 “can be used for 

this purpose.” Under Brainard, an insured could not 
recover attorney’s fees under TEX. CIV. PRAC. & REM. 
CODE, ch. 38 because the breach did not occur until after 
the conditions precedent were met, including obtaining 
a judgment. 

Here, the motorist could not sue the carrier for the 
underlying tort, and he claimed he could not sue for 
breach of contract. The Court later stated that the 
motorist “does not have a claim for breach of con-
tract. . . .” 

An insurance policy is a contract. Under TEX. CIV. 
PRAC. & REM. CODE § 37.004(b), a contract may be 
construed before or after a breach, and the law 
authorizes “the joinder of claims for breach of contract 
and declaratory relief in the same suit.” But, a party 
cannot use Ch. 37 as a means to obtain attorney’s fees 
not otherwise recoverable. So, a declaratory judgment 
must do more than “‘duplicate the issues’ for which fees 
are unavailable.” 

Courts may declare the rights and legal relations of 
parties, regardless of whether further relief could be 
claimed. TEX. CIV. PRAC. & REM. CODE § 37.004(a). 
The purpose of the act is to afford relief from 
uncertainty, and it should be “liberally construed.” It is 
often “preventative.” A judgment may afford 
declarations that are “negative (non-liability) and 
affirmative (liability).” In a suit regarding insurance 
coverage, the inquiry regarding coverage is the same 
whether “presented by the insured or the carrier.” “A 
declaratory judgment is therefore appropriate when a 
real controversy exists between the parties, and the 
entire controversy may be determined by judicial 
declaration.” 

A declaratory judgment fills “the gap between law 
and equity.” It is useful if it “‘will terminate the con-
troversy.’” 

Though this suit was about the insurance contract, 
it was not a breach of contract. The issues included the 
conditions precedent to the carrier’s duty to pay. “‘A 
condition precedent may be either a condition to the 
formation of a contract or to an obligation to perform an 
existing agreement.’ ‘Conditions precedent to an obli-
gation to perform are those acts or events, which occur 
subsequently to the making of a contract, that must 
occur before there is a right to immediate performance 
and before there is a breach of contractual duty.’” A 
declaratory judgment action is the “remedy for resolving 
this contractual dispute.” 

In a declaratory judgment action, the court may 
award attorney’s fees that “‘are equitable and just.’” 
TEX. CIV. PRAC. & REM. CODE § 37.009. Because this 
is committed to the trial court’s discretion, it is reviewed 
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for abuse of discretion.  
Since this case is not “a disguised breach-of-

contract claim,” fees are available regardless of TEX. 
CIV. PRAC. & REM. CODE, ch. 38; it does not apply. This 
does not violate the “American Rule.” “Texas courts 
have long required parties to bear their own attorney’s 
fees under the American Rule by ‘prohibiting fee 
awards unless specifically provided by contract or 
statute.’ Because Chapter 37 provides for the award of 
attorney’s fees,” the award of fees “is not erroneous.” 

 
2. Transcor Astra Group, S.A. v.  Petrobras America, 

Inc., ___ S.W.3d ___ (Tex. 2022) (4/29/22) 
 
In this suit based upon allegations of a fraudulently 

obtained settlement agreement, the defendant was 
entitled to attorney’s fees on its declaratory judgment 
action. 

“We review [TEX. CIV. PRAC. & REM. CODE 
§ 37.009 attorneys’ fee] awards under an abuse-of-dis-
cretion standard.” 

Astra’s counterclaim did not simply mirror 
Petrobas’s case; rather it “sought additional relief in the 
form of a declaration that the settlement agreement bars 
the separate arbitration proceeding as well as Petro-
bras’s claims in this lawsuit.” 

The “duty to segregate between recoverable and 
nonrecoverable attorney’s fees does not apply when the 
services for which the fees are incurred ‘advance both a 
recoverable and unrecoverable claim,’ such that the 
‘fees are so intertwined that they need not be 
segregated.’” Here, “the trial court did not abuse its 
discretion by finding that any work completed to 
achieve those goals [i.e., that the settlement agreement 
was valid] was sufficiently intertwined to negate any 
need for the fees to be segregated further.” 

Moreover, by “asserting claims it had agreed never 
to assert, Petrobras broke the promise it made in the 
settlement agreement and caused Astra to incur 
substantial fees and costs to enforce that promise.” 
 
3. Farmers Group, Inc. v. Geter, 620 S.W.3d 702 

(Tex. 2021) 
 
Carrier refused to renew a certain type of 

homeowner’s policy statewide due to statewide losses 
from mold. Class action in Beaumont asserted in a dec. 
action that, under the policy, carrier was required to 
renew. In addition, attorneys from similar, earlier suit in 
Austin intervened to seek fees for the benefit the class 
received from their work in the Austin suit. Trial court 
struck the intervention, and upon cross motions for 

summary judgment, interpreted the policy in favor of the 
class. The Supreme Court ruled that it was not an abuse 
of discretion to strike the intervention, but that the 
carrier’s interpretation of the relevant policy renewal 
provision was correct, and reversed. 

“The Declaratory Judgment Act permits an award 
of ‘reasonable and necessary’ costs and attorney fees ‘as 
are equitable and just.’ TEX. CIV. PRAC. & REM. CODE 
§ 37.009.” Since the plaintiffs’ victory was reversed, 
they have “not prevailed in any regard and have 
obtained no favorable results. On remand, ‘the degree of 
success obtained’ should, as always, be ‘the most 
critical factor in determining reasonableness of a fee 
award.’” 

Here, because the Court reversed a finding for the 
plaintiffs, the arguments of the lawyers who intervened 
for their fees “fail[ed] as a matter of law.” And, “success 
on the merits is the most important factor in determining 
fees.”  

 
4. Eagle Oil & Gas Co. v. TRO-X, L.P., 619 S.W.3d 

699 (Tex. 2021) 
 
The trial court rendered summary judgment for the 

defendant in a declaratory judgment action and awards 
attorney’s fees under TEX. CIV. PRAC. & REM. CODE 
§ 37.009, which authorized the court “to ‘award costs 
and reasonable and necessary attorney’s fees as are 
equitable and just’ in a declaratory judgment action.” 
The plaintiff appeals the summary judgment only as to 
one of the four declarations it sought. 

The Supreme Court reversed the trial court’s 
summary judgment on its merits, and also reversed and 
remanded the attorney’s fee award. The Court rejected 
the defendant’s argument that the award should be 
affirmed because the plaintiff did not appeal all of the 
grounds for the summary judgment, because the 
Supreme Court agreed “with the court of appeals’ 
reversal of summary judgment on the declaration that 
[the plaintiff] did appeal.” “Whether an award of 
attorney’s fees remains ‘equitable and just’ in light of 
any unappealed rulings is a matter for the trial court to 
address on remand.” 

 
5. Brumley v. McDuff, 616 S.W.3d 826 (Tex. 2021) 

 
Footnote 36: The “Legislature amended the 

Declaratory Judgment Act to expressly provide that, 
notwithstanding [TEX. PROP. CODE § 22.001] (the 
trespass-to-try-title statute), a claimant may sue for 
declaratory relief ‘when the sole issue concerning title 
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to real property is the determination of the proper 
boundary line between adjoining properties.’” 

A “party does not turn a trespass-to-try-title dispute 
into a declaratory-judgment action through artful 
pleading, [and] a party does not forfeit its trespass-to-try 
title action by inartfully naming it.” 
 

 Bill of Review 
 

1. WWLC Investment, L.P. v. Miraki, 624 S.W.3d 796 
(Tex. 2021) 
 
Miraki sued his tenant, WWLC, a limited 

partnership, and served it by substituted service on its 
“owner,” “president,” and “CEO,” Chen, rather than its 
general partner and registered agent, HPZ, a corporation. 
WWLC does not answer and Miraki obtained a default 
judgment. Over a year later, WWLC learned of the 
judgment and filed a bill of review, asserting a lack of 
service. In a per curiam opinion, the Supreme Court 
agreed with WWLC and reversed the trial court’s denial 
of its bill of review. 

“‘Bill of review plaintiffs must ordinarily plead and 
prove (1) a meritorious defense to the underlying cause 
of action, (2) which the plaintiffs were prevented from 
making by the fraud, accident or wrongful act of the 
opposing party or official mistake, (3) unmixed with any 
fault or negligence on their own part.’” “But plaintiffs 
alleging that they were not properly served are excused 
from providing the first two elements. They need only 
prove the third, which ‘[p]roof of non-service . . . will 
conclusively establish.’” 

“‘For well over a century, this court has required 
that strict compliance with the rules of service of citation 
affirmatively appear on the record in order for a default 
judgment to withstand direct attack. There are no 
presumptions in favor of valid issuance, service, and 
return of citation in the face of a [direct] attack on a 
default judgment.’” “A bill of review is a direct attack 
on a judgment.” 

“[S]ervice on a limited partnership may be made on 
its general partner or registered agent.” Here, “Chen was 
neither and . . . HPZ was both.” “Service on a limited 
partnership, unlike a corporation, is not authorized to be 
made through an officer.” “While the trial court found 
that Chen’s testimony established that she was the sole 
person involved with WWLC, that finding, standing 
alone, does not qualify her as WWLC’s general partner.” 
Also, even though HPZ had forfeited its charter, “a 
corporate general partner that loses its certificate of 
formation remains a limited partnership’s general 
partner for at least 90 days unless the partnership 

agreement or the partners by written consent provide 
otherwise” under TEX. BUS. ORG. CODE 
§ 153.155(a)(10)(B). Miraki completed substitute ser-
vice within that period. 

Because the record did not affirmatively establish 
service of WWLC through its registered agent or 
general partner, “WWLC met its burden to prove lack of 
proper service and is therefore entitled to bill-of-review 
relief.” 
 

 Quo Warranto 
 
No cases to report 
 
V. DEFENSIVE ISSUES 

 
 Special Appearance 

 
1. Chen v. Razberi Technologies, Inc., ___ S.W.3d 

___ (Tex. 2022) (5/27/22) 
 
After Razberi sued Chen, Chen filed a special 

appearance. When the trial court ruled against Chen, 
Chen brought an interlocutory appeal. While that was 
pending, the trial court rendered judgment against Chen. 
Chen did not appeal that separately, so Razberi claimed 
to the court of appeals that Chen’s special appearance 
was merged into the final judgment. which thus 
rendered the interlocutory appeal “procedurally moot.” 
Accordingly, Razberi requested the court of appeals to 
dismiss the appeal, which it did. The Supreme Court 
ruled that this was error.  

Under TEX. R. APP. P. 27.3, “the court of appeals 
was obligated to treat the previously perfected appeal as 
an appeal from the final judgment, but only as to the 
issues raised in the existing appeal. A second notice of 
appeal was not required unless the parties wished to 
expand the scope of the appeal.” 

Footnote 6: TEX. CIV. PRAC. & REM. CODE 
§ 51.014(a)(7) authorizes “an interlocutory appeal from 
the grant or denial of a special appearance.” 

Footnote 6: TEX. R. APP. P. 28.1 describes and sets 
“procedures for accelerated appeals.” 

Footnote 7: “[C]ommencement of trial was subject 
to an automatic stay while the interlocutory appeal was 
pending, but other trial-court proceedings were not 
automatically stayed. See TEX. CIV. PRAC. & REM. 
CODE § 51.014(b). But see id. § 51.014(c) (providing an 
exception to the automatic stay).” 

Footnote 10: TEX. R. CIV. P. 120a (4) provides that, 
if “the objection to jurisdiction is overruled, the 
objecting party may thereafter appear generally for any 
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purpose,” without a deemed waiver. 
A “‘court of appeals has jurisdiction over any 

appeal in which the appellant files an instrument in a 
bona fide attempt to invoke the appellate court’s 
jurisdiction.’ . . . [T]he appellate rules must be con-
strued ‘reasonably, yet liberally, so that the right to 
appeal is not lost by imposing requirements not 
absolutely necessary to effect the purpose of a rule.’” 

“When an interlocutory order that is on appeal in 
the court of appeals merges into a final judgment, [TEX. 
R. APP. P. 27.3] prevents that appeal from becoming 
procedurally moot. Chen perfected an interlocutory 
appeal challenging personal jurisdiction; that appeal 
was pending in the court of appeals when the trial court 
rendered final judgment; the interlocutory order merged 
into the final judgment, but [TEX. R. APP. P. 27.3] con-
tinues that appeal as if it were from the final judgment; 
and the pre-existing appeal still presents a live 
controversy. Accordingly, the appeal from the trial 
court’s special-appearance ruling was neither sub-
stantively nor procedurally moot, and the court of 
appeals’ dismissal of the appeal was erroneous.” 

Here, a second notice of appeal was not required. 
An “appeal from a subsequent judgment [is] 
discretionary while [the law mandates] that the existing 
appeal be treated as continuing.” Nevertheless, prudent 
“lawyers might also choose to file a second protective 
notice of appeal from the final judgment to avoid any 
uncertainty about whether appellate issues they wish to 
raise are within the scope of the previously filed 
appeal.” 
 
2. In re Christianson Air Conditioning & Plumbing, 

LLC, 639 S.W.3d 671 (Tex. 2022) 
 
The plaintiff moved for a continuance of a special 

appearance hearing and to compel the defendant’s 
corporate representatives’ deposition on thirty topics. 
The defendant argued several topics impermissibly 
touched the merits of the case, but the trial court granted 
the motion to compel and ordered the deposition on all 
topics. The court of appeals granted mandamus relief for 
the defendant on several topics, holding that 
“jurisdictional discovery ‘must relate exclusively to the 
jurisdictional question.’” 

The Supreme Court granted mandamus, holding 
that the trial court did not abuse its discretion in ordering 
the deposition on most of the topics and the court of 
appeals’ standard for jurisdictional discovery was too 
narrow. 

“Nothing in Rule 120a or our cases suggests that 
jurisdictional discovery must relate exclusively to the 

jurisdictional question, as the court of appeals held. To 
the contrary, we have indicated that jurisdictional 
discovery may overlap with merits issues in certain 
circumstances.” 

“[W]e hold that information sought in 
jurisdictional discovery must be essential to prove at 
least one disputed factor that is necessary to the plain-
tiff’s proposed theory or theories of personal 
jurisdiction. Discovery is not available at the special 
appearance stage on any factor that is undisputed, as it 
is not essential to the plaintiff’s opposition.” “General 
principles that limit the scope of discovery also apply 
equally to jurisdictional discovery.” 

“Specific jurisdiction exists when (1) the defendant 
has ‘made minimum contacts with Texas by pur-
posefully availing itself of the privilege of conducting 
activities [in the state,]’ and (2) the defendant’s potential 
liability arose from or is related to those contacts.” Thus, 
discovery must be “essential to prove” one of these 
elements and must be reasonably tailored to include 
only matters relevant to those topics under general 
discovery principles. 

 
3. Luciano v. SprayFoamPolymers.com, 625 S.W.3d 

1 (Tex. 2021) 
 
The Lucianos sued SprayFoam, an out of state 

manufacturer of spray insulation installed in their home 
in Texas, alleging that the insulation made them ill. 
SprayFoam filed a special appearance asserting a lack 
of personal jurisdiction. 

A “seller’s awareness ‘that the stream of commerce 
may or will sweep the product into the forum State does 
not convert the mere act of placing the product in the 
stream into an act purposefully directed toward the 
forum State.’” “Texas courts require ‘additional 
conduct’ evincing ‘an intent or purpose to serve the 
market in the forum State,’ whether directly or 
indirectly.” “Evidence of such additional conduct may 
include advertising in the forum state, soliciting 
business through salespersons, or creating, controlling, 
or employing the distribution system that brought the 
product into the forum state.” “Applying these 
standards, the activities carried on in Texas on behalf of 
SprayFoam evince an intent to ‘serve the market,’ and 
are neither ‘irregular’ nor ‘casual.’” 

SprayFoam pointed to “its numerous contact with 
Connecticut,” but “the contacts an entity forms with one 
jurisdiction do not negate its purposeful contacts with 
another.” 

Having determined that the evidence established 
minimum contacts, the Court turned to the “relatedness” 
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inquiry: “the exercise of specific personal jurisdiction is 
prohibited if ‘the suit’ does not ‘aris[e] out of or relat[e] 
to the defendant’s contacts with the forum.’” The parties 
argue whether this “relatedness” required a causal 
connection, but the U.S. Supreme Court’s recent 
opinion in Ford Motor Co. v. Montana Eighth Judicial 
District Court, 141 S. Ct. 1017 (2021) “answered this 
causation question in the negative: ‘None of our prece-
dents has suggested that only a strict causal relationship 
between the defendant’s in-state activity and the 
litigation will do.’” 

Jurisdiction here does not require “evidence that 
the exact barrel of spray foam installed in [the 
Lucianos’] home originated from SprayFoam’s” Texas 
distribution center. “It is sufficient that SprayFoam 
intended to serve a Texas market for the insulation that 
the Lucianos allege injured them in this lawsuit.” 
 

 Answer 
 

1. Concho Resources, Inc. v. Ellison, 627 S.W.3d 226 
(Tex. 2021) 
 
An oil and gas lessee sued a neighboring lessee in 

a trespass to try title action. The defendant raised the 
defense of ratification based on a letter signed by the 
plaintiff’s late husband accepting the mineral owners’ 
boundary stipulation. The plaintiff raised the possibility 
that her husband’s signature was forged. 

However, the plaintiff “did not file a verified denial 
of that point as” required by TEX. R. CIV. P. 93(7). 
 

 Special Exceptions 
 

1. Texas Propane Gas Association v. City of Houston, 
622 S.W.3d 791 (Tex. 2021) 
 
“Our procedural law is quite clear that ‘[w]hen a 

party fails to specially except, courts should construe the 
pleadings liberally in favor of the pleader. An opposing 
party should use special exceptions to identify defects in 
a pleading so that they may be cured, if possible, by 
amendment.’” 
 

 Arbitration and Alternative Dispute Resolution 
 

1. Transcor Astra Group, S.A. v.  Petrobras America, 
Inc., ___ S.W.3d ___ (Tex. 2022) (4/29/22) 
 
In a suit over a 2012 settlement agreement between 

two companies, one issue was whether a prior 2006—
which contained an arbitration agreement—required 

some or all of the claims to be arbitrated. 
Specifically, a question arose about whether the 

claims of fraud and bribery in the 2006 agreement had 
to be arbitrated based on that agreement, and also 
whether the decision of arbitrability had to be decided 
by an arbitrator rather than the courts. “‘Just as a court 
may not decide a merits question that the parties have 
delegated to an arbitrator, a court may not decide an 
arbitrability question that the parties have delegated to 
an arbitrator.’” However, courts “must decide whether 
the parties ‘in fact delegated the arbitrability question to 
the arbitrator,’ ‘whether the parties are bound by a given 
arbitration clause,’ and ‘whether the parties made a valid 
and presently enforceable agreement to arbitrate.’” 
Courts “must decide ‘whether an enforceable agreement 
to arbitrate . . . exists.’” Here, the parties’ 2012 agree-
ment superseded the 2006 agreement. 

Here, the parties’ 2012 agreement superseded the 
2006 agreement. That was determined by the merger 
clause, the forum-selection clause, and the release 
language. The Court contrasted “a ‘mere’ venue clause, 
which can be harmonized with an arbitration clause, 
with ‘far more extensive’ dispute-resolution clauses 
requiring all claims to be ‘submit[ted] to’ particular 
courts, which could not be harmonized with an 
arbitration clause.” 
 
2. In re Whataburger Restaurants, LLC, ____ S.W.3d 

____ (Tex. 2022) (4/22/22) 
 
The trial court hears Whataburger’s motion to 

compel arbitration and takes it under advisement, then 
denies it one month later. The clerk fails to give 
Whataburger notice of the order. Whataburger learns of 
the order 5 months later, too late to file an interlocutory 
appeal. The Supreme Court grants Whataburger’s 
petition for mandamus, holding Whataburger “lacks an 
adequate appellate remedy because the clerk’s failure to 
give notice of the trial court’s order deprived it of that 
remedy, and Whataburger did not sleep on its rights,” 
and that the trial court abused its discretion in denying 
the motion. 

“‘A trial court that refuses to compel arbitration 
under a valid and enforceable arbitration agreement has 
clearly abused its discretion.’” The plaintiff argues that 
the agreement is illusory, but the Supreme Court 
disagrees. “‘Arbitration agreements are interpreted un-
der traditional contract principles.’” 

The arbitration agreement, called an “Arbitration 
Policy,” is contained in the employee handbook, and the 
plaintiff points to language that the handbook is “a guide 
only,” that its provisions may be modified without 
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notice, and that employment is at-will. But the arbi-
tration policy itself provides what Whataburger may not 
modify it "‘once the facts giving rise to the legally re-
cognized claim or dispute have occurred’” or “‘without 
first providing all employees with 30 days advanced 
written notice.’” The Supreme Court held an arbitration 
policy with similar restrictions on modification was not 
illusory in In re Halliburton, 80 S.W.3d 566 (Tex. 
2002).  
 
3. CHG Hospital Bellaire, LLC v. Johnson, 644 

S.W.3d 188 (Tex. 2022) 
 
Employee of hospital did not recall electronically 

acknowledging an arbitration agreement, apparently 
creating a fact issue about the existence of an agreement 
to arbitrate. After the matter was decided by the court of 
appeals, the Supreme Court ruled on a similar issue in 
Aerotek. The Supreme Court accordingly remanded to 
the court of appeals for further consideration. 

“See TEX. R. APP. P. 53.4; State v. $90,235 in U.S. 
Currency, 390 S.W.3d 289 (Tex. 2013) (‘[O]rdinarily a 
case will be remanded to the court of appeals for further 
proceedings when we reverse the judgment of the 
appeals court and the reversal necessitates consideration 
of issues raised in but not addressed by that court.’).” 

 
4. Baby Dolls Topless Saloons, Inc. v. Sotero, 642 

S.W.3d 583 (Tex. 2022) 
 
In a wrongful death suit by the family of an adult 

entertainer against the club at which she worked, the 
club asserts an arbitration clause under the Federal 
Arbitration Act in its written agreement with the 
decedent. The family argues, and the trial court and 
court of appeals agrees, that, based on the agreement’s 
language, there was no meeting of the minds as to the 
contract’s subject matter and all its essential terms, and 
thus the contract was not enforceable. In a per curiam 
opinion, the Supreme Court disagrees and holds the 
motion to compel arbitration should be granted. 

A party can challenge the existence of a valid 
agreement to arbitrate in three ways: A “challenge to the 
larger contract’s validity . . . is determined by the 
arbitrator.” A challenge “to the validity of the arbitration 
provision specifically . . . is for the court to decide 
unless clearly and unmistakably delegated to the 
arbitrator.” A challenge “that the contract ‘never came 
into being’” is “decided by the court.” 

The Supreme Court holds that the parties had a 
meeting of the minds “reflected in the contract they 
signed,” based on the language of the contract and the 

fact that the parties “operated under it for almost two 
years, week after week.” 

The family argues that their claims are outside the 
scope of the arbitration clause, but “the contract’s 
arbitration provision clearly and unmistakably delegates 
threshold arbitrability questions to the arbitrator.” “We 
‘must . . . compel arbitration so the arbitrator may 
decide gateway issues the parties have agreed to arbi-
trate.’” 

The family’s argument that the contract expired 
under its own terms was also for the arbitrator to decide, 
because it “necessarily assumes that a contract formed, 
and it does not challenge the arbitration agreement’s 
validity.” 
 
5. Aerotek v. Boyd, 624 S.W.3d 199 (Tex. 2021) 

 
A defendant employer sought to compel arbitration 

with its employees, arguing that each employee 
electronically signed an arbitration agreement. The 
employees responded with affidavits denying that they 
“had ever seen, signed, or been presented with the 
[arbitration agreement].” 

Under the Uniform Electronic Signature’s Act, 
TEX. BUS. & COM. CODE §§ 322.001–.009, “[a]n elec-
tronic record or electronic signature is attributable to a 
person [by] showing . . . the efficacy of any security 
procedure applied to determine the person to which the 
electronic record or electronic signature was attribu-
table.” 

The employer offered evidence that each employee 
signed an arbitration agreement during its online hiring 
and application process. The evidence showed that, to 
electronically sign the employment application that 
contained the arbitration agreement, candidates were 
required to enter personal information known only to 
them during the application process and input a unique 
passcode that was, again, known only to them. At the 
candidates’ election, the application process could take 
place either at home or the employer’s office. The 
program providing the online application also recorded 
and timestamped every action taken by the candidate, 
and a candidate could not submit a completed appli-
cation until every step was completed and every 
signature was provided.  

Despite this evidence, the trial court denied the 
employer’s motion to compel arbitration. And the Court 
of Appeals affirmed. The Supreme Court disagreed and 
reversed. 

The Court held that the employer’s evidence 
conclusively established the validity of each employee’s 
signature under the Uniform Electronic Signature Act. 
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The Court concluded that the employer’s evidence 
demonstrating “the security procedures for its hiring 
application and its operation is such that reasonable 
people could not differ in concluding that the employees 
could not have completed their hiring applications 
without signing the [arbitration agreements]. The 
employees’ simple denials are no evidence otherwise.”  

 
6. Wagner v. Apache Corp., 627 S.W.3d 277 (Tex. 

2021) 
 
Apache sold oil and gas assets to Wagner Oil under 

a Purchase and Sale Agreement (PSA). The PSA required 
Wagner Oil to indemnify Apache for certain third party 
claims. The PSA also required arbitration, governed by 
the Federal Arbitration Act, of “‘[a]ny disputes arising 
out of or in connection with this Agreement,’” but also 
providing: 

Notwithstanding the above, in the event a third 
party brings an action against Buyer or Seller 
concerning this Agreement or the Assets or 
transactions contemplated herein, Buyer and 
Seller shall not be subject to mandatory 
arbitration under this section and Buyer or 
Seller shall each be entitled to assert their 
respective claims, if any, against each other in 
such third party action. 

The PSA provided that it is binding on the parties 
“respective successors and assigns.” At the same time, 
Wagner Oil assigned the assets to several assignees, in 
an assignment providing that it is “‘subject to all terms, 
provisions, and conditions contained in the APACHE 
Assignment, and Assignees assume and agree to be 
bound by and perform their proportionate parts of all 
obligations imposed upon Assignor by the APACHE 
Assignment.’” 

After Apache is sued by third parties for claims 
relating to the assets, Apache filed an arbitration 
demand seeking indemnity from the assignees. The 
assignees in turn file suit seeking a declaratory judgment 
that they are not required to arbitrate Apache’s claims or 
to indemnify Apache. The assignees argue that 
Apache’s claims fall within the carve-out clause and are 
excepted from the arbitration agreement, and also argue 
that they are non-signatories not bound to the arbitration 
agreement. Apache appeals the trial court’s denial of its 
motion to abate and compel arbitration.  

The Supreme Court holds that arbitration carve-out 
applies only to cross-claims filed in the third-party 
action itself and that the assignees assumed the 
obligation to arbitrate. 

Once the party seeking to compel arbitration “has 

proved that a valid arbitration agreement exists, 
‘[d]oubts regarding an agreement’s scope are resolved 
in favor of arbitration because there is a presumption 
favoring agreements to arbitrate under the FAA.” An 
“order denying a motion to compel arbitration” is 
reviewed “for abuse of discretion,” but “whether 
disputed claims fall within the scope of an arbitration 
agreement is a question that we review de novo.” 

“Arbitration agreements are on equal footing with 
other contracts and must be enforced according to their 
terms. ‘[A] party can be forced to arbitrate only those 
issues it specifically has agreed to submit to 
arbitration.’”  

While there is no dispute as to the existence of an 
agreement to arbitrate, the assignees argue that the 
presumption in favor of arbitration applies only if the 
party seeking arbitration process “proves a valid, 
enforceable agreement to arbitration ‘the dispute in 
question.’” The Supreme Court disagrees: “Once the 
validity of an agreement is established, the presumption 
applies to determine an agreement’s scope.” 

Applying the presumption and interpreting the 
plain language of the carveout clause, the Court holds 
that the exception from arbitration “applies only if the 
claims are brought in a third-party action and does not 
also allow the claims to be brought in a separate suit.” 

The assignees also argue that they are non-
signatories and thus not bound by the arbitration agree-
ment. “Under the FAA, an obligation to arbitrate does not 
attach only to those who have personally signed the 
written arbitration agreement.” “Federal courts have 
recognized that contract law and agency principles can 
bind a non-signatory to an arbitration agreement under 
the following theories: (1) incorporation by reference, 
(2) assumption, (3) agency, (4) alter ego, (5) equitable 
estoppel, and (6) third-party beneficiary.” 

“An assignee is not liable under another party’s 
contract without an express or implied assumption of the 
contract’s language.” “To assume a contractual obli-
gation, there must be promissory words or words of 
assumption on behalf of the assignee.” Here, the 
assignment to the assignees “contained such words of 
assumption,” and the assignees “expressly assumed and 
agreed to be bound by all of Wagner Oil’s obligations, 
including its obligation to arbitrate.” 

 
7. In re Copart, Inc., 619 S.W.3d 710 (Tex. 2021) 

 
Plaintiff sued Copart for employment discrimi-

nation. When Copart filed a motion to compel 
arbitration accompanied by an affidavit and an alleged 
copy of the signed agreement, plaintiff questioned the 
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affiant’s personal knowledge and sought to depose the 
affiant. The Supreme Court ruled that “the trial court 
abused its discretion in determining that such pre-
arbitration discovery was warranted.” 

“When deciding a motion to compel arbitration, a 
trial court may authorize limited discovery if the court 
‘cannot fairly and properly make its decision on the 
motion to compel because it lacks sufficient information 
regarding the scope of an arbitration provision or other 
issues of arbitrability.’” 

“[M]andamus relief is appropriate when a trial 
court erroneously orders pre-arbitration discovery.” 
Though the FAA applied, “courts apply Texas procedure 
when deciding a motion to compel arbitration under the 
FAA, 9 U.S.C. § 1. . . . [The] Texas Arbitration Act, TEX. 
CIV. PRAC. & REM. CODE § 171.001, authorizes pre-
arbitration discovery only ‘when a trial court cannot 
fairly and properly make its decision on the motion to 
compel because it lacks sufficient information regarding 
the scope of an arbitration provision or other issues of 
arbitrability.’” Accordingly, “‘the trial court retains 
discretion to order limited [pre-arbitration] discovery on 
issues of scope or arbitrability, if necessary.’”  

There must be “a colorable showing that the 
requested pre-arbitration discovery would aid the trial 
court in resolving the arbitrability issues raised by the 
requesting party.” Plaintiffs have “provided a colorable 
basis for pre-arbitration discovery by identifying 
specific transactions relevant to determining whether 
claims for declaratory and injunctive relief fell within 
the scope of an arbitration provision.” “Conclusory 
assertions regarding an arbitration agreement’s validity 
and factual assertions that have no bearing on the 
arbitrability of the plaintiff’s claims do not justify pre-
arbitration discovery. . . .” A “trial court abuses its 
discretion in ordering pre-arbitration discovery when 
the requesting party presents no colorable basis or 
reason to believe that the discovery would be material 
in resolving any disputed issues of arbitrability.” 

Here, “Copart filed a motion to compel arbitration 
and attached a signed, authenticated arbitration agree-
ment.” Plaintiff wished challenge the affiant’s personal 
knowledge. However, plaintiff “did not deny (1) re-
ceiving the agreement, (2) signing the agreement, (3) 
sending or receiving the various emails attached to 
[affiant’s] declaration in which [plaintiff] confirmed 
receiving and signing the agreement, or (4) continuing 
to work after she received the agreement.” Nor did she 
dispute the authenticity of the documents. 

“[M]utual promises of employer and employee to 
submit disputes to arbitration constitute sufficient 
consideration notwithstanding at-will employment 

status so long as the employer cannot avoid its promise 
by unilaterally amending or terminating the provision.” 
Averring that the plaintiff does not remember signing is 
“insufficient.” Footnote 3: It is “settled that an ‘at-will 
employee who receives notice of an employer’s 
arbitration policy and continues working with 
knowledge of the policy accepts the terms as a matter of 
law.’” 
 

 Ripeness and Mootness 
 

1. Chen v. Razberi Technologies, Inc., ___ S.W.3d 
___ (Tex. 2022) (5/27/22) 
 
After Razberi sued Chen, Chen filed a special 

appearance. When the trial court ruled against Chen, 
Chen brought an interlocutory appeal. While that was 
pending, the trial court rendered judgment against Chen. 
Chen did not appeal that separately, so Razberi claimed 
to the court of appeals that Chen’s special appearance 
was merged into the final judgment. which thus 
rendered the interlocutory appeal “procedurally moot.” 
Accordingly, Razberi requested the court of appeals to 
dismiss the appeal, which it did. The Supreme Court 
ruled that this was error.  

Under TEX. R. APP. P. 27.3, “the court of appeals 
was obligated to treat the previously perfected appeal as 
an appeal from the final judgment, but only as to the 
issues raised in the existing appeal. A second notice of 
appeal was not required unless the parties wished to 
expand the scope of the appeal.” 

A “‘court of appeals has jurisdiction over any 
appeal in which the appellant files an instrument in a 
bona fide attempt to invoke the appellate court’s 
jurisdiction.’ . . . [T]he appellate rules must be construed 
‘reasonably, yet liberally, so that the right to appeal is 
not lost by imposing requirements not absolutely 
necessary to effect the purpose of a rule.’” 

“When an interlocutory order that is on appeal in 
the court of appeals merges into a final judgment, [TEX. 
R. APP. P. 27.3] prevents that appeal from becoming 
procedurally moot. Chen perfected an interlocutory 
appeal challenging personal jurisdiction; that appeal 
was pending in the court of appeals when the trial court 
rendered final judgment; the interlocutory order merged 
into the final judgment, but [TEX. R. APP. P. 27.3] 
continues that appeal as if it were from the final 
judgment; and the pre-existing appeal still presents a 
live controversy. Accordingly, the appeal from the trial 
court’s special-appearance ruling was neither sub-
stantively nor procedurally moot, and the court of 
appeals’ dismissal of the appeal was erroneous.” 
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Here, a second notice of appeal was not required. 
An “appeal from a subsequent judgment [is] 
discretionary while [the law mandates] that the existing 
appeal be treated as continuing.” Nevertheless, prudent 
“lawyers might also choose to file a second protective 
notice of appeal from the final judgment to avoid any 
uncertainty about whether appellate issues they wish to 
raise are within the scope of the previously filed 
appeal.” 
 
2. Builder Recovery Services, LLC v. Town of 

Westlake, ___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
Dispute over a “percentage-of-revenue” license fee 

of 15%. After BRS sought a declaratory judgment, the 
city passed another ordinance reducing the fee to 3%. 
The Supreme Court ruled that this case was not rendered 
moot when Westlake lowered the fee to 3%.  

When a claim “has been mooted by intervening 
events, we have no power to resolve it. . . . [If] a case 
becomes moot, the court loses jurisdiction over it.” 

“‘A case is moot when either no ‘live’ controversy 
exists between the parties, or the parties have no legally 
cognizable interest in the outcome.’” “A claim that a 
percentage-of-revenue fee of any size is unlawful is not 
mooted by an intervening adjustment to the size of the 
fee.” In addition, here BRS was escrowing the disputed 
licensing fee. “Thus, because of the parties’ escrow 
agreement, BRS continues to have a legally cognizable 
interest in the legality of the 15% fee even though it has 
been replaced with a lower fee.” 
 
3. Texas Department of Family and Protective 

Services v. N.J., 644 S.W.3d 189(Tex. 2022) 
 
Texas Department of Family and Protective 

Services (DFPS) sought to terminate the parental rights 
of N.J. to her child; at the time, N.J. was a minor. While 
the matter was on appeal, N.J. turned 18, and she signed 
a written consent relinquishing her parental rights. DFPS 
belatedly advised the Supreme Court of the relin-
quishment and requested dismissal since the case was 
moot. The Court agreed, and dismissed this part of the 
case as well as vacating the judgment of the court of 
appeals and trial court. 

“A case is moot when a justiciable controversy no 
longer exists between the parties or when the parties no 
longer have a legally cognizable interest in the outcome. 
A case may become moot at any time, including on 
appeal. Because courts lack subject-matter jurisdiction 
to decide a moot controversy, we must dismiss a case 

that is moot for want of jurisdiction.” 
Here, because of the relinquishment, “a justiciable 

controversy between the parties no longer exists. 
Accordingly, N.J.’s appeal is moot, and we dismiss the 
portion of the case that N.J. appealed. See TEX. R. APP. 
P. 56.2. . . .” 

“When a case becomes moot on appeal, a court 
must vacate any previously issued order or judgment 
associated with it. . . . Our ‘usual practice’ is to vacate 
the court of appeals’ judgment when a case become 
moot on appeal to this Court.” The Court also “vacate[s] 
the portion of the trial court’s judgment terminating 
N.J.’s parental rights.” 

“Dismissing a case for mootness typically does not 
include vacatur of the court of appeals’ opinion,” (in 
contrast to federal court). Sometimes, however, the 
parties engage in gamesmanship and settle on appeal in 
order to preserve a good opinion. Here, that does not 
seem to be the case. Moreover, the year-long delay by 
DFPS to advise the Court of N.J.’s relinquishment “does 
not help its request for discretionary equitable vacatur.” 

 
4. In the Guardianship of Fairley, ___ S.W.3d ___ 

(Tex. 2022) (3/4/22) 
 
Daughter of ward and wife (later, widow) of ward 

fought over appointment of wife to be his guardian, 
specifically including the methods by which he was 
served with citation. The Supreme Court ruled that the 
probate court acquired subject-matter jurisdiction when 
wife filed her application for appointment; and further 
that defects in the service of citation did not defeat 
personal jurisdiction because ward entered a general 
appearance through his attorney ad litem. As a 
preliminary matter, the Court ruled that that case was 
not rendered moot when the ward died during the 
pendency of the matter because the guardianship was 
not closed. 

Courts “lack subject-matter jurisdiction to decide a 
moot controversy. [This is] . . . rooted in the separation-
of-powers doctrine that prohibits courts from rendering 
advisory opinions. [See TEX. CONST. art II, § 1.] A suit 
may become moot at any time, including on appeal. A 
case is moot when a live controversy no longer exists or 
the parties have no legally cognizable interest in the 
outcome.” 

The guardianship here was not moot because the 
court had not concluded the matter. The “probate court’s 
jurisdiction continues until the court settles and closes 
the guardianship and discharges the guardian.” TEX. 
EST. CODE § 1022.002(d). 
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5. Diocese of Lubbock v. Guerrero, 591 S.W.3d 244 
(Tex. 2021) 
 
Deacon sued diocese for publishing his name 

among those “credibly” accused of sexually assaulting 
a “minor.” Diocese filed both a plea to the jurisdiction 
and a motion to dismiss under TEX. CIV. PRAC. & REM. 
CODE, § 27.003. After the trial court denied both, the 
diocese filed a mandamus for the former and an 
interlocutory appeal of the latter. Because the Supreme 
Court granted the mandamus pursuant to the 
“ecclesiastical abstention doctrine,” the interlocutory 
appeal was rendered moot.   

“Inasmuch as the trial court lacks jurisdiction to 
proceed in the underlying litigation, the collateral 
matters under [TEX. CIV. PRAC. & REM. CODE, ch. 27] 
asserted in this interlocutory appeal are moot. ‘If the 
trial court lacks subject matter jurisdiction, the appellate 
court can make no order other than reversing the 
judgment of the court below and dismissing the cause.’” 

 
6. In the Interest of J.J.R.S., 627 S.W.3d 211 (Tex. 

2021) 
 
Child visitation dispute. 
“A case is moot when a justiciable controversy 

between the parties ceases to exist or when the parties 
cease to have a ‘legally cognizable interest in the 
outcome.’ Put simply, a case is moot when the court’s 
action on the merits cannot affect the parties’ rights or 
interests. Any ruling on the merits of a moot issue 
constitutes an advisory opinion, which we lack 
jurisdiction to issue. See TEX. CONST. art. II, § 1. . . .” 
Footnote 15: “Courts may raise jurisdictional issues sua 
sponte for the first time on appeal.” 

 
7. Eagle Oil & Gas Co. v. TRO-X, L.P., 619 S.W.3d 

699 (Tex. 2021) 
 
TRO-X and Eagle enter an agreement to jointly 

acquire oil-and-gas leases, whereby Eagle is to acquire 
leases in its own name for the benefit of both, and then 
share the proceeds. TRO-X later sued Eagle for breach of 
contract and tort claims asserting that Eagle divested 
TRO-X of the interest promised under the agreement. At 
the time of trial, the interests had generated no royalty 
income. TRO-X obtained a verdict for damages at trial, 
but the court of appeals reverses and renders judgment 
for Eagle on the basis that Eagle never denied TRO-X its 
equitable title over the oil-and-gas interests.  

TRO-X then filed a second suit against Eagle 
seeking a declaratory judgment that TRO-X is entitled to 

receive the any proceeds received by Eagle after the trial 
in the first suit which were derived from the portion of 
the interests to which TRO-X held equitable title. The 
trial court grants summary judgment for Eagle on the 
grounds that this claim is barred by res judicata by virtue 
of the final judgment in the first suit. 

The Supreme Court reversed the summary 
judgment, holding that Eagle failed to conclusively 
establish res judicata because TRO-X’s claims were not 
ripe during the first suit. 

“Res judicata cannot bar a claim that was not ripe 
at the time the first lawsuit was filed.” “Ripeness, which 
requires a plaintiff to have a concrete injury before 
bringing a claim, is a ‘threshold issue that implicates 
subject matter jurisdiction.’” “‘Under the ripeness 
doctrine, we consider whether, at the time a lawsuit is 
filed, the facts are sufficiently developed so that an 
injury has occurred or is likely to occur, rather than 
being contingent or remote.’” 

TRO-X’s claim for its share of the proceeds of the 
interests was not ripe as of the first suit, because the 
interests had generated no royalty income when the first 
suit went to trial. Also, Eagle had successfully argued in 
the first suit that it had never denied TRO-X its equitable 
title in the leases, and so there was no live controversy 
during the first lawsuit as to TRO-X’s right to its share of 
the proceeds. 

 
8. Electric Reliability Council of Texas, Inc. v. Panda 

Power Generation Infrastructure Fund, LLC, 619 
S.W.3d 628 (Tex. 2021) 
 
ERCOT simultaneously filed an interlocutory appeal 

and a petition for writ of mandamus challenging the trial 
court’s denial of its plea to the jurisdiction asserting 
sovereign immunity. The court of appeals consolidated 
the cases and held that ERCOT is not a “governmental 
unit” under the Texas Tort Claims Act and thus cannot 
file an interlocutory appeal under TEX. CIV. PRAC. & 
REM. CODE § 51.014(a)(8), but held that ERCOT is 
nonetheless entitled to sovereign immunity. The court 
of appeals accordingly dismisses the interlocutory 
appeal for want of jurisdiction but grants mandamus 
petition and orders the trial court to dismiss the case for 
lack of subject matter jurisdiction. Eight days later, the 
trial court entered a final judgment dismissing the case. 

After the dismissal, the plaintiff filed a petition for 
writ of mandamus in the Texas Supreme Court, 
challenging the court of appeals’ holding that Panda is 
entitled to sovereign immunity. ERCOT filed a 
conditional petition for bill of review, challenging the 
court of appeals’ holding that it is not a “governmental 
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unit” and seeking reversal of the court of appeals’ 
dismissal of the interlocutory appeal. 

The Supreme Court dismissed both the mandamus 
petition and the petition for review, holding that both 
were rendered moot by the trial court’s final judgment, 
which superseded the order denying ERCOT’s plea to the 
jurisdiction. 

The mootness doctrine—a constitutional 
limitation founded in the separation of powers 
between the governmental branches—prohibits 
courts from issuing advisory opinions. A case 
becomes moot when (1) a justiciable 
controversy no longer exists between the 
parties, (2) the parties no longer have a legally 
cognizable interest in the case’s outcome, (3) 
the court can no longer grant the requested relief 
or otherwise affect the parties’ rights or 
interests, or (4) any decision would constitute 
an impermissible advisory opinion. Under these 
principles, a trial court’s entry of a final 
judgment will often moot an interlocutory 
appeal or mandamus petition that challenges a 
prior trial-court order. 

A “trial court’s entry of a final judgment can moot 
a pending interlocutory appeal or mandamus petition 
even when the final judgment does not moot the 
substantive issue the interlocutory appeal or mandamus 
petition presents.” “When that occurs, the complaining 
party’s remedy is to raise the live substantive issue in an 
appeal from the final judgment.” 

The interlocutory order “merged into the final 
judgment,” which “is on appeal in a separate 
proceeding,” depriving the trial court of jurisdiction. 
Thus, “thus Court cannot instruct the trial court to render 
a new judgment,” nor “can we instruct the court of 
appeals how to resolve” the pending appeal of the final 
judgment “without issuing an advisory opinion, because 
that appeal is not yet before us.” 
 

 Affirmative Defenses 
 

1) Affirmative Defenses Generally 
 
1. Landry’s, Inc. v. Animal Legal Defense Fund631 

S.W.3d 40 (Tex. 2021) 
 
After lawyers from the Animal Legal Defense 

Fund (ALDF) publicized an allegedly defamatory notice 
letter they sent to advise Landry’s they intended to sue 
it, Landry’s sued the ALDF and lawyers. The defendants 
filed a motion to dismiss under TEX. CIV. PRAC. & REM. 
CODE, ch. 27, and asserted they were protected by the 

judicial-proceedings privilege and attorney immunity. 
The Supreme Court disagreed: “Attorneys who make 
such statements outside a judicial proceeding have many 
potential defenses to defamation liability, but the 
judicial-proceedings privilege and attorney immunity 
are not among them.” 

Attorney immunity is not merely a lawyer’s judi-
cial immunity. It “is a ‘comprehensive affirmative 
defense protecting attorneys from liability to non-
clients.’” 

 
2. Concho Resources, Inc. v. Ellison, 627 S.W.3d 226 

(Tex. 2021) 
 
An oil and gas lessee, Samson, identified 

uncertainties regarding the location of the boundary 
between its tract and a neighboring tract, arising from 
the 1927 and 1930 deeds that originally divided the 
tracts. Samson’s landman prepared a boundary 
stipulation, which is signed by the mineral owners of the 
two tracts, then Samson sent the stipulation to the 
neighboring lessee, Ellison, who signed the stipulation, 
accepting it. Two years later, after Ellison died, 
Ellison’s widow sued Samson’s successor, Concho, in a 
trespass to try title action, asserting that, contrary to the 
boundary stipulation, her leases cover the land drilled by 
the Samson parties. Samson asserted that Ellison’s 
husband relinquished any claim to the disputed tract by 
ratifying the boundary stipulation. Ellison argued that 
the stipulation is void because the deeds originally 
defining the boundary between the tracts is 
unambiguous. The trial court granted summary judg-
ment for Samson, but the court of appeals reversed, 
holding that Ellison had superior title because the 
original deed unambiguously conveyed all of the 
disputed tract to Ellison’s predecessor. 

The Supreme Court disagreed, and holds that 
Ellison’s claim is barred by her husband’s ratification of 
the boundary stipulation. “‘Ratification is the adoption 
or confirmation by a person with knowledge of all 
material facts of a prior act which did not then legally 
bind him and which he had the right to repudiate.’” 
“However, under longstanding common law, ‘a ‘void’ 
act’ is “not susceptible of ratification.”” 

“On its face, the boundary stipulation addresses a 
‘question [that] has arisen’” among the owners, which 
they “agreed to resolve . . . in accordance with the 
stipulation.” “We have said that such ‘settlements of 
boundary are common, approved, and encouraged by 
the courts, and ought not to be disturbed,’ regardless of 
whether ‘it was afterwards shown that they had been 
erroneously settled.’” 
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The court of appeals held the boundary stipulation 
was void because the deed was unambiguous and there 
was no objective uncertainty as to the boundary to 
resolve. But the Supreme Court agreed with the Samson 
parties that “imposing this ‘objective uncertainty’ 
requirement ‘would scuttle boundary agreements as a 
mechanism to avoid litigation’ because parties will 
never know whether their informal settlement of a 
boundary dispute is effective until it is declared so by a 
court.” While the mineral owners could have resolved 
the matter in court, they chose to resolve it “informally 
by executing he stipulation.” “We see no reason to 
second-guess the owners’ decision to bind themselves 
in that manner without resorting to litigation.” 

Addressing and rejecting several other defenses 
asserted by Ellison, the Court holds that Ellison’s 
husband ratified the stipulation, barring Ellison’s claim 
that her lease covered the disputed tract. 
 
2) Pleading Affirmative Defenses 

 
1. In re USAA General Indemnity Company, 629 

S.W.3d 878 (Tex. 2021) 
 
Footnote 14: “‘Collateral estoppel is an affirmative 

defense that must be pleaded unless tried by consent. 
Because the Hurtados raised collateral estoppel for the 
first time at a summary judgment hearing and said 
nothing in writing on the matter until their appellate 
briefing, they forfeited the defense.’” 
 
3) Contributory Negligence and Comparative Fault 
 
No cases to report 
 
4) Statute of Limitations and Statute of Repose 

 
1. Berry v. Berry, ____ S.W.3d ____ (Tex. 2022) 

(5/13/2022) 
 
Kenneth and his three brothers are co-trustees and 

beneficiaries of a trust. In 2016 Kenneth sues his 
brothers and other parties for breach of fiduciary duty 
for underpayment of rent by a related entity to a 
partnership owned by the trust from 2000 to 2007. The 
Supreme Court holds Kenneth’s claim is barred by the 
four year statute of limitations. 

Kenneth argues that the discovery rule applies to 
toll the statute, but the Supreme Court disagrees. The 
“‘discovery rule exception defers accrual of a cause of 
action until the plaintiff knew or, exercising reasonable 
diligence, should have known of the facts giving rise to 

the cause of action.’” This is an “objective inquiry” as 
to whether “the injury incurred is ‘inherently 
undiscoverable.’” “‘An injury is inherently undis-
coverable if it is by nature unlikely to be discovered 
within the prescribed limitations period despite due 
diligence.’” 

The discovery rule does not apply here for several 
reasons. First, the lease at issue was recorded in the 
county records, and so Kenneth had constructive notice 
of it under TEX. PROP. CODE § 13.002(1). While record 
notice does not always bar application of the discovery 
rule, that exception is confined “to cases where the 
plaintiff had no ‘reason to monitor’ the deed records 
because he had ‘no reason’ to ‘believe’ or ‘suspect’ that 
a legal injury had occurred.” 

Here, Kenneth “had actual notice of facts ‘that in 
the exercise of reasonable diligence would have led to 
the discovery of the wrongful act.’” He was both the 
former president of the lessee entity, and was a trustee 
of the trust “with his own obligation to monitor the 
Trust’s finances.” 
 
2. Zive v. Sandberg, 644 S.W.3d 169 (Tex. 2022) 

 
Client alleged attorney committed malpractice that 

exposed him and co-parties to a deficiency judgment on 
a real estate loan. Client and co-parties appealed 
underlying case to Texas Supreme Court, which denied 
their petition. Co-parties, but not client, then sought 
review in the United States Supreme Court, which was 
denied. Client sued attorney within 2 years after U.S. 
Supreme Court denied review, but more than 2 years 
after the Texas Supreme Court denied the petition. 
Attorney obtained summary judgment on limitations in 
client’s suit against him, and the Texas Supreme upheld 
it. “In Hughes, we held that the statute of limitations for 
a malpractice claim is ‘tolled until all appeals on the 
underlying claim are exhausted.’ We conclude Hughes 
tolling applies only to all appeals in which the 
malpractice plaintiff participates.” Thus, here, it did not 
apply to the time when the co-parties appealed to the 
U.S. Supreme Court. “Under this approach, an appeal in 
Texas courts is ‘exhausted’ and tolling ends when the 
court rules on the last action taken by the malpractice 
plaintiff.” 

A “imitations dispute may require a court to decide 
‘which days count toward the running of limitations,’ or 
whether equitable defenses allow the suit to proceed 
even though the limitations period has run. Hughes 
tolling belongs to the former category. Thus, when the 
plaintiff contends that Hughes tolling applies, the 
burden is on the defendant to conclusively negate 
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Hughes’s applicability. Only after the defendant does so 
is the plaintiff required to produce evidence raising a 
fact issue.” 

“Claims for legal malpractice are subject to a two-
year statute of limitations. TEX. CIV. PRAC. & REM. 
CODE § 16.003(a). . . . Generally, ‘[a] cause of action 
for legal malpractice accrues when the client sustains a 
legal injury or, in cases governed by the discovery rule, 
when the client discovers or should have discovered the 
facts establishing the elements of a cause of action.’”  

A purpose of Hughes tolling is to avoid the plaintiff 
having to “assail and defend” his attorney simul-
taneously. Also, the viability of a malpractice claim may 
depend upon subsequent rulings. “[U]ncertainty as to 
amount of damages, unlike uncertainty as to existence 
of damages, is not fatal to recovery.” 

For malpractice claims in criminal cases, “Hughes 
tolling encompasses not only direct appeals but also 
post-conviction proceedings.” 

For limitations, bright-lines rules are generally 
better. 

Footnote 5: “Hughes tolling also encompasses an 
appellate proceeding initiated by an adverse party that 
challenges a trial or appellate judgment in favor of the 
malpractice plaintiff.” 

In multi-party cases, the “focus should be on the 
court’s ruling on the last action taken by the malpractice 
plaintiff rather than the last action taken by a co-party.”  

“Our procedural rules allow ‘[a]ny party’ to ‘join 
in or adopt by reference all or any part of a brief, 
petition, response, motion, or other document filed in an 
appellate court by another party in the same case.’ TEX. 
R. APP. P. 9.7. Similarly, a party to the underlying 
appellate proceedings can qualify for relief in the U.S. 
Supreme Court by filing a document. See SUP. CT. 
R. 12.6.” 

If necessary, a trial court can abate an attorney 
malpractice claim during the pendency of a co-party’s 
appeal to avoid the risk of a windfall. “A court, in 
exercise of its sound discretion, may abate an action for 
reasons of comity, convenience and orderly pro-
cedure. . . .’” 
 
3. Stelly v. DeLoach, ____ S.W.3d ____ (Tex. 2022) 

(4/8/22) 
 
Stelly sues DeLoach for breach of an installment 

contract to convey real property to him. The trial court 
renders judgment that Stelly owns the property, but the 
court of appeals reverses and renders judgment for 
DeLoach on the basis that the 4-year statute of 
limitations for breach of contract had run. 

In a per curiam opinion following Brumley v. 
McDuff, 616 S.W.3d 826 (Tex. 2021), the Supreme 
Court holds Stelly “adequately pleaded a trespass-to-
try-title claim and acquired equitable title upon 
completing payment to DeLoach for the amount of the 
original loan amount,” even though he did not 
specifically denominate a trespass-to-try-title claim. A 
trespass-to-try-title action where equitable title is vested 
is exempt from the four-year limitations period under 
TEX. CIV. PRAC. & REM. CODE § 16.051. 
 
4. In re Academy, Ltd., 625 S.W.3d 19 (Tex. 2021) 

 
Footnote 20: “The principal purpose of a statute of 

limitations is to ensure that the opposing party has ‘a fair 
opportunity to defend while witnesses are available.’ 
(‘Statutes of limitations are the Legislature’s procedural 
device for establishing a point of repose for past actions 
and for ensuring that the search for truth is not impaired 
by stale evidence or the loss of evidence.’ Such statutes 
are thus primarily intended to protect the sanctity of the 
outcome of litigation, not to prevent the burdens 
associated with participation in litigation.” 

 
5. Draughon v. Johnson, 631 S.W.3d 81 (Tex. 2021) 

 
Draughon inherited realty and signed a deed in 

2006 conveying it to Johnson. When Johnson sued to 
obtain possession, Draughon asserted that he was 
incompetent, and subsequently filed a declaratory 
judgment action on that basis. In response, “Johnson 
moved for traditional summary judgment on limitations 
and Draughon raised the unsound-mind tolling statute. 
Johnson therefore had the burden to ‘conclusively 
negate’ Draughon’s assertion of mental incapacity.” 
The Supreme Court ruled that, because “Johnson 
offered no evidence regarding Draughon’s soundness of 
mind, she failed to carry her burden. . . .” Johnson was 
“free to file a no-evidence motion for summary 
judgment as to those matters. . . .” 

A “‘defendant who moves for summary judgment 
based on limitations must conclusively establish the 
elements of that defense’ and ‘must also conclusively 
negate application of the discovery rule and any tolling 
doctrines pleaded as an exception to limitations.’” 

The “defendant has the burden regarding any issues 
raised that affect which days count toward the running 
of limitations—such as accrual, the discovery rule, and 
tolling.” But, when the defendant establishes limita-
tions, “the plaintiff can avoid summary judgment by 
raising a genuine issue of material fact on any equitable 
defense that its suit should not be barred even though the 
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limitations period has run—such as fraudulent 
concealment, estoppel, or diligent service.” 

For a traditional motion for summary judgment to 
be granted on limitations, the movant must prove when 
the cause of action accrued and that suit was filed 
thereafter. If the plaintiff alleges issues affecting the 
calculation of the accrual date or when limitations runs, 
the defendant has the burden to negate these. This 
includes the discovery rule or the “Hughes tolling” for 
attorney malpractice cases. 

The discovery rule occurs in “cases where ‘the 
alleged wrongful act and resulting injury were 
inherently undiscoverable at the time they occurred but 
may be objectively verified,’” and it defers the start of 
limitations “‘until the plaintiff knew or in the exercise 
of reasonable diligence should have known of the 
wrongful act and resulting injury.’” 

Plaintiff must plead the discovery rule, and at trial 
will have the burden to prove it. 

Defendant can defeat the discovery rule “‘by either 
conclusively establishing that (1) the discovery rule 
does not apply, or (2) if the rule applies, the summary 
judgment evidence negates it.’” 

With regard to “equitable defenses,” the plaintiff 
has the burden once the defendant moves for a summary 
judgment on limitations, such as equitable estoppel, 
fraudulent concealment, and “misidentification.” Foot-
note 11: “The narrow doctrine allowing misidenti-
fication to defeat limitations involves a defect of parties. 
It is also equitable in nature, applying if the correct party 
had notice of the suit and was not misled or 
disadvantaged by the mistake.” Footnote 12: A “‘suit 
against a corporation tolls limitations as to the alter ego 
of the corporation.’” This doctrine is “‘based on the 
same equitable considerations that allow for piercing the 
corporate veil,’ and its purpose is ‘to prevent use of the 
corporate entity as a cloak for fraud or illegality or to 
work an injustice.’” 

Diligence in service after limitations “can provide 
a basis for avoiding a limitations defense.” The burden 
in a motion for summary judgment is on the plaintiff 
once the defendant shows limitations has expired. 

When a person has an unsound mind, TEX. CIV. 
PRAC. & REM. CODE §§ 16.001(a) and 16.001(b) toll 
limitations for the time of disability. “The disability 
must exist when the limitations period starts.” TEX. CIV. 
PRAC. & REM. CODE § 16.001(d). This “tolling serves 
the constitutional goal of ensuring that the statute of 
limitations does not unreasonably deny those with 
mental disabilities access to our courts. See TEX. 
CONST. art. I, § 13.” The “unsound-mind tolling statute 
effectively operates to delay accrual of a claim, perhaps 

indefinitely. . . .” 
At trial, the plaintiff bears the burden to prove 

incapacity, but not in a traditional motion for summary 
judgment.  

For limitations, “bright-line rules” are generally 
better. 

“If a plaintiff invokes the discovery rule or a tolling 
doctrine that it would have the burden to prove at trial, 
the defendant urging limitations is free to file a hybrid 
motion for summary judgment that asserts a no-
evidence ground as to that element, thus requiring the 
plaintiff to come forward with evidence raising a 
genuine issue of material fact.” 

“If a plaintiff invokes the discovery rule or a tolling 
doctrine that it would have the burden to prove at trial, 
the defendant urging limitations is free to file a hybrid 
motion for summary judgment that asserts a no-
evidence ground as to that element, thus requiring the 
plaintiff to come forward with evidence raising a 
genuine issue of material fact.” Footnote 20: A “hybrid 
motion on limitations may consist of two parts: one 
conclusively establishing with evidence that plaintiff 
filed suit after expiration of the applicable statute of 
limitations, and another stating there is no evidence 
regarding matters raised in response to limitations on 
which plaintiff would have the burden of proof at trial.” 

 
6. Hogan v. Zoanni, 627 S.W.3d 163 (Tex. 2021) 

 
An issue was raised when a defamation plaintiff 

amended his suit to allege additional defamatory 
statements.  

“‘A person must bring a suit for malicious 
prosecution, libel, slander, or breach of promise of 
marriage not later than one year after the day the cause 
of action accrues.’” An amended pleading alleging 
additional defamatory statements here sought to invoke 
“the relation-back doctrine for each new statement. See 
TEX. CIV. PRAC. & REM. CODE § 16.068.” 

Footnote 1: A petition may satisfy TEX. CIV. PRAC. & 
REM. CODE § 73.055(d). Under the rules, “a petition—
which is made in writing—must be served on all de-
fendants (which would include a publisher in a 
defamation action), and either the plaintiff or the 
plaintiff’s attorney must sign the petition. TEX. R. CIV. 
P. 21, 57.” 

“Under the DMA, the limitations clock is 
determined by accrual—that is, when an enforceable 
claim or right comes into existence.” The Court has 
“never held that the discovery rule applies to defamation 
claims except in the narrow circumstance involving a 
person’s discovery of allegedly libelous information 
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filed with a credit agency.” In defamation cases, 
“accrual generally occurs the date the publication is 
made.” 

 
7. Broadway National Bank v. Yates Energy 

Corporation, 631 S.W.3d 16 (Tex. 2021) 
 
In 2013, parties to a deed execute a correction deed 

under TEX. PROP. CODE § 5.029 correcting a 2005 deed. 
When the grantee’s assignee asserts that the correction 
deed is invalid, the grantor sues for a declaratory 
judgment. The grantee’s assignee argues that the suit is 
actually to reform the 2005 deed, and is barred by the 
four-year residual statute of limitations, TEX. CIV. 
PRAC. & REM. CODE § 16.051. 

The “residual, four-year statute of limitations 
applies to reformation suits,” but the statute of limita-
tions does not apply to the self-help remedy of filing a 
correction deed under section 5.029. “Causes of action 
and self-help provisions are not interchangeable 
concepts.” Parties voluntarily seeking to correct a deed 
by agreement “are not limited to doing so within four 
years of their mistake.” 

 
8. Regency Field Services, LLC v. Swift Energy 

Operating, LLC, 622 S.W.3d 807 (Tex. 2021) 
 
This is an appeal from a summary judgment based 

on the statute of limitations in a suit by an oil and gas 
lessee, Swift, for injury to nine of its leases caused by 
migration of hydrogen sulfide injected into the ground 
by Regency, under theories of trespass, negligence, 
gross negligence, and nuisance. The issue is “when, for 
purposes of the statute of limitations, the lessee’s claims 
accrued.” After providing a survey of the law governing 
accrual of causes of action, the Court concludes “that the 
pleadings and evidence did not conclusively establish 
whether or when the lessee sustained any legal injury as 
a result of the defendant’s alleged wrongful conduct.” 

It is undisputed that the applicable statute of 
limitations required Swift to file suit within two years 
after its claims accrued, and the Court discusses the 
“legal-injury rule” and the “single-action rule” 
governing accrual. Under the legal-injury rule, “a claim 
accrues when the defendant’s wrongful conduct causes 
the claimant to suffer a legal injury, which gives the 
claimant the right to seek a judicial remedy.” The claim 
accrues “even if (1) the claimant does not yet know that 
a legal injury has occurred, (2) the claimant has not yet 
experienced, or does not yet know the full extent of, the 
legal injury, (3) the claimant does not yet know the 
specific cause of the injury or the party responsible for 

it, (4) the wrongful conduct later causes additional 
injuries, or (5) the claimant has not yet sustained or 
cannot yet ascertain any or all of the damages resulting 
from the legal injuries.” 

“Closely related to the legal-injury rule, the ‘single 
action rule’ recognizes that a defendant’s wrongful 
conduct may breach multiple legal duties, produce 
multiple legal injuries, or cause multiple types of 
damages, and thus give rise to multiple causes of 
action.” “[U]nder the single-action rule, a defendant’s 
wrongful conduct gives rise to a single, indivisible 
action in which the claimant must pursue all claims for 
all damages resulting from all injuries that arise from the 
wrongful conduct, and those claims all accrue when the 
first such injury occurs.”  

The Court surveys the rules governing accrual 
under each of the theories Swift pled: “Generally, a 
negligence claim accrues when the defendant’s negli-
gent conduct causes any legal injury for which the 
claimant may obtain legal relief.” For nuisance, “the 
claim accrues when the defendant’s conduct ‘first 
“substantially interferes with the use and enjoyment of 
land by causing unreasonable discomfort or annoyance 
to persons of ordinary sensibilities,”’ because that’s 
when the nuisance (the legal injury) first occurs.” “And 
a claim for trespass to non-possessory property rights 
under a mineral lease . . . arises when the defendant’s 
unauthorized conduct first invades or interferes with the 
claimant’s legal rights ‘to explore, obtain, produce, and 
possess the minerals subject to the lease,’ because that 
invasion or interference constitutes the actionable legal 
injury.” 

The Court also briefly summarizes the exceptions 
to the accrual rules, although Swift abandoned these 
arguments on appeal. Discovery rule: “[W]hen the 
discovery rule applies, the claims accrue not when the 
wrongful conduct first causes a legal injury, but when 
the claimant first ‘knew or in the exercise of reasonable 
diligence should have known of the wrongful act and 
resulting injury.’” Fraudulent concealment: “‘[W]hen a 
defendant has fraudulently concealed the facts forming 
the basis of the plaintiff’s claim, limitations does not 
begin to run until the claimant, using reasonable 
diligence, discovered or should have discovered the 
injury.’” Temporary injury: Claims asserting “tempo-
rary (as opposed to permanent) injuries to real property 
may accrue separately upon ‘each subsequent’ (as 
opposed to ‘the first’) resulting injury.” “And in other 
very limited circumstances,” historically limited to 
workplace asbestos-exposure cases, “claims asserting 
distinct legal injuries may accrue at different times even 
though the same wrongful conduct caused the distinct 
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injuries.” 
Applying these principles to the case, the Court 

emphasizes that it is reviewing a summary judgment 
rather than a judgment after trial on the merits, and 
limitations is an affirmative defense. A “defendant 
seeking summary judgment based on limitations must 
conclusively establish that the limitations period expired 
before the claimant filed suit,” which means “the defen-
dant must conclusively establish when the claimant’s 
action accrued.” 

Regency relies at least in part on the lessee’s 
pleadings. “[P]leadings generally do not qualify as 
summary-judgment ‘evidence,’ even when they are 
sworn or verified.” However, while “a party cannot rely 
on its own pleaded allegations,” but “even in the 
summary-judgment context, pleadings ‘outline the 
issues,’ and courts may grant summary judgment based 
on deficiencies in an opposing party’s pleadings.” 

The court of appeals applied a “lease-by-lease” 
approach, holding that a legal injury to one lease did not 
cause Swift’s claims to accrue as to other leases, but 
Swift does not rely on this argument, and the Court 
assumes that “all of Swift’s claims accrued when 
Regency’s wrongful conduct first caused Swift to 
sustain a legal injury.” 

Here, “the migration of the injectate beneath a 
surface border into the subsurface space covered by one 
of Swift’s leases did not necessarily cause Swift to 
sustain a legal injury.” “Because the surface owner, and 
not the mineral lessee, owns the possessory rights to the 
space under the property’s surface, the mere fact that 
contaminants have migrated into the subsurface space 
covered by a mineral lease does not itself establish that 
the lessee has sustained” the legal injuries implicated by 
a nuisance or trespass claim. 

Reviewing the pleadings and “even taking all of 
[Regency’s] evidence as true, it does not conclusively 
establish that the injectate” has caused any “legal injury, 
or when it might have done so.” Accordingly, summary 
judgment was improper, and the Supreme Court 
reverses the summary judgment and remands the case to 
the trial court. 

 
9. Eagle Oil & Gas Co. v. TRO-X, L.P., 619 S.W.3d 

699 (Tex. 2021) 
 
TRO-X sued Eagle for breach of an agreement 

whereby Eagle was to obtain legal title to oil-and-gas 
interests for the benefit of both. The court of appeals 
rendered judgment for Eagle after it successfully argued 
that it had never denied TRO-X its equitable title over its 
share of the interests, and the interests had not, to date, 

generated any royalty income. The court of appeals 
rendered judgment for Eagle. TRO-X then sued Eagle for 
breach of contract, breach of fiduciary duty, and 
declaratory judgment, asserting that Eagle must pay its 
share of the proceeds. Eagle moved for summary 
judgment based on the statute of limitations. 

“[C]laims for breach of contract, breach of 
fiduciary duty, and a declaratory judgment are all 
governed by a four-year statute of limitations.” “The 
limitations period of a cause of action begins to run 
‘when a wrongful act causes some legal injury, even if 
the fact of injury is not discovered until later, and even 
if all resulting damages have not yet occurred.’” “To 
obtain summary judgment on limitations grounds, the 
movant must conclusively establish the accrual date of 
the cause of action.” 

Here, TRO-X’s claimed arose when Eagle allegedly 
withheld production income from the oil-and-gas 
interests, and Eagle presented no summary judgment 
evidence establishing the accrual date. Eagle failed to 
establish as a matter of law that the claims accrued more 
than four years before suit was filed, and thus Eagle was 
not entitled to summary judgment on limitations 
grounds. 

 
10. Brumley v. McDuff, 616 S.W.3d 826 (Tex. 2021) 

 
Plaintiffs filed a suit to obtain title to disputed land 

by adverse possession. At issue was whether the 
plaintiffs adequately pleaded a suit to try title when they 
called their claim “a ‘quiet title’ action rather than a 
‘trespass to try title’ action.” The Supreme Court ruled 
that “the plaintiffs’ pleadings in substance allege a claim 
of trespass to try title by adverse possession.” 

Footnote 3: “Adverse possession is ‘an actual and 
visible appropriation of real property, commenced and 
continued under a claim of right that is inconsistent with 
and is hostile to the claim of another person.’ TEX. CIV. 
PRAC. & REM. CODE § 16.021(1); [TEX. CIV. PRAC. & 
REM. CODE § 16.026] (ten-year adverse-possession 
statute).” Footnote 50: “If an adverse possessor stays in 
possession for the limitations period and meets all other 
statutory requirements, title transfers to the adverse 
possessor.” 

 
11. In re Gilberto Gonzales, 619 S.W.3d 259 (Tex. 

2021) 
 
Texas Supreme Court granted mandamus sought 

by plaintiff when trial court allowed defendant in a 
collision case to designate a “John Doe” responsible 
third party without properly complying with TEX. CIV. 
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PRAC. & REM. CODE § 33.004(j). 
The responsible third party designation statute 

could create an “imbalance” if the plaintiff cannot name 
the responsible third party as a defendant. Thus, the 
statute imposes certain restrictions upon the defendant 
who wants to make such a designation Footnote 5: “If 
the defendant timely discloses the potential responsible 
third party as the rules require, the plaintiff can avoid 
any ‘imbalance in the proportionate-responsibility 
framework’ by naming the person as an additional 
defendant before the statute of limitations expires.” 
 
12. PNC Mortgage v. Howard, 616 S.W.3d 581 (Tex. 

2021) 
 
Footnote 4: “‘A sale of real property under a power 

of sale in a mortgage or deed of trust that creates a real 
property lien must be made not later than four years after 
the day the cause of action accrues.’ TEX. CIV. PRAC. & 
REM. CODE § 16.035(b).” 
 
5) Laches 
 
No cases to report 
 
6) Res Judicata and Collateral Estoppel 

 
1. Rosetta Resources Operating, LP v. Martin, ____ 

S.W.3d ____ (Tex. 2022) (5/6/22) 
 
Oil and gas lessors sue their lessee, Rosetta, and 

another operator in its pooling unit, Newfield, for breach 
of a covenant to protect against drainage. The trial court 
grants Newfield’s motion for summary judgment and 
severs the claim. The lessors appeal the Newfield 
summary judgment, arguing in part for the first time that 
the covenant was triggered by the drilling of a different 
well, and the court of appeals affirms, holding this 
argument was waived. Rosetta then moves for summary 
judgment, and the lessors make the same argument in 
response. Rosetta argues in part that this argument is 
barred by res judicata arising from the Newfield 
summary judgment, but the Supreme Court disagrees.  

“The doctrine of res judicata, or claim preclusion, 
bars causes of action that have already been fully 
adjudicated or that, with the use of diligence, could have 
been brought in the prior suit.” “Res judicata requires 
proof of three elements: ‘(1) a prior final judgment on 
the merits by a court of competent jurisdiction; (2) 
identity of parties or those in privity with them; and (3) 
a second action based on the same claims as were raised 
or could have been raised in the first action.’” “Parties 

may be in privity if (1) they ‘control an action,’ (2) ‘their 
interests can be represented by a party to the action,’ or 
(3) they are ‘successors in interest.’” 

Res judicata does not apply here for several 
reasons: “We have recognized . . . that ‘the res judicata 
effects of an action cannot preclude litigation of claims 
that a trial court explicitly separates or severs from that 
action.’” Rosetta was not a party to the Newfield appeal, 
and “Newfield and Rosetta are not in privity. Neither 
Rosetta nor Newfield controlled the other, neither 
succeeded in interest from the other, and neither held the 
same interests with respect to the" lease or lessors. 

“Secondly, and independently, Rosetta’s res 
judicata defense fails because Rosetta does not seek to 
preclude the Martines’ claim, but rather an issue the 
Martines have raised in support of that claim.” “Res 
judicata applies to claims, not issues.” 
 
2. In re USAA General Indemnity Company, 629 

S.W.3d 878 (Tex. 2021) 
 
Plaintiff sued tortfeasor motorist and UIM carrier. 

In the case against the tortfeasor, the plaintiff settled 
with the tortfeasor after the verdict but before a 
judgment. Thus, collateral estoppel did not bind the 
plaintiff.  

“‘The doctrine of collateral estoppel or issue 
preclusion is designed to promote judicial efficiency, 
protect parties from multiple lawsuits, and prevent 
inconsistent judgments by precluding the relitigation of 
issues.’ Collateral estoppel bars relitigation of an issue 
if a party seeking the benefit of a judgment proves ‘(1) 
the facts sought to be litigated in the second action were 
fully and fairly litigated in the first action; (2) those facts 
were essential to the judgment in the first action; and (3) 
the parties were cast as adversaries in the first action.’ 
When properly pleaded and proved in a UIM case, 
collateral estoppel prevents an insured from relitigating 
a motorist’s negligence and the insured’s resulting 
damages if a judgment in the insured’s case against the 
motorist has finally determined those issues.” 

Footnote 14: “‘Collateral estoppel is an affirmative 
defense that must be pleaded unless tried by consent. 
Because the Hurtados raised collateral estoppel for the 
first time at a summary judgment hearing and said 
nothing in writing on the matter until their appellate 
briefing, they forfeited the defense.’” 

 
3. Eagle Oil & Gas Co. v. TRO-X, L.P., 619 S.W.3d 

699 (Tex. 2021) 
 
TRO-X and Eagle enter an agreement to jointly 
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acquire oil-and-gas leases, whereby Eagle is to acquire 
leases in its own name for the benefit of both, and then 
share the proceeds. TRO-X later sued Eagle for breach of 
contract and tort claims asserting that Eagle divested 
TRO-X of the interest promised under the agreement. At 
the time of trial, the interests had generated no royalty 
income. TRO-X obtained a verdict for damages at trial, 
but the court of appeals reverses and renders judgment 
for Eagle on the basis that Eagle never denied TRO-X its 
equitable title over the oil-and-gas interests. 

TRO-X then filed a second suit against Eagle 
seeking a declaratory judgment that TRO-X is entitled to 
receive the any proceeds received by Eagle after the trial 
in the first suit which were derived from the portion of 
the interests to which TRO-X held equitable title. The 
trial court grants summary judgment for Eagle on the 
grounds that this claim is barred by res judicata by virtue 
of the final judgment in the first suit. 

The Supreme Court reverses the summary 
judgment, holding that Eagle failed to conclusively 
establish res judicata. 

“The doctrine of res judicata, also known as claim 
preclusion, bars lawsuits that arise out of the same 
subject matter as a prior suit when, with the use of 
diligence, that subject matter could have been litigated 
in the prior suit.” “‘[A] final judgment on an action 
extinguishes the right to bring suit on the transaction, or 
series of connected transactions, out of which the action 
arose.’” 

“The elements of res judicata are: ‘(1) a prior final 
judgment on the merits by a court of competent 
jurisdiction; (2) identity of parties or those in privity 
with them; and (3) a second action based on the same 
claims that were raised or could have been raised in the 
first action.’” “The party asserting the defense of res 
judicata has the burden of proving each element of the 
defense.” 

“Res judicata cannot bar a claim that was not ripe 
at the time the first lawsuit was filed.” Res judicata 
could not bar TRO-X’s claimed in the second suit 
because they were not ripe until after trial in the first suit 
was concluded: TRO-X is suing for the proceeds of its 
portion of the interests, and the interests had generated 
no royalty income when the first suit went to trial. Also, 
Eagle had successfully argued in the first suit that it had 
never denied TRO-X its equitable title in the leases, and 
so there was no live controversy during the first lawsuit 
as to TRO-X’s right to its share of the proceeds. 
 
7) Offset 
 
No cases to report 

8) Statute of Frauds 
 
No cases to report 
 
9) Estoppel 

 
1. In the Estate of Dempsey Johnson, 631 S.W.3d 56 

(Tex. 2021) 
 
One daughter accepted a bequest of a mutual fund 

provided by the will of her father, and then later sought 
to contest it by claiming undue influence. The Supreme 
Court ruled against her under the principle that “a person 
cannot accept benefits under a will while contesting its 
validity.” 

Footnote 15: “‘The rule of election and estoppel in 
will contests is based upon equity and public policy. It 
is designed to prevent one from embracing a beneficial 
interest devised to him under a will, and then later 
asserting a challenge of the will inconsistent with the 
acceptance of benefits.’” 
 
10) New and Independent Cause 

 
No cases to report 
 
11) Preemption 

 
1. In re Facebook, 625 S.W.3d 80 (Tex. 2021) 

 
Several plaintiffs sue Facebook, alleging that, as 

minors, they were victims of sex trafficking facilitated 
through Facebook’s internet platforms. The plaintiffs 
assert state common-law causes of action for 
negligence, negligent undertaking, gross negligence, 
and products liability, based on Facebook’s alleged 
failure to warn of or prevent sex trafficking on its 
platforms. The plaintiffs also assert a statutory cause of 
action for human trafficking under TEX. CIV. PRAC. & 
REM. CODE § 98.002(a), which “creates a civil cause of 
action against anyone ‘who intentionally or knowingly 
benefits from participating in a venture that traffics 
another person.’” 

Facebook moves under TEX. R. CIV. P. 91a to 
dismiss all claims as pre-empted by section 230 of the 
Communications Decency Act, 47 U.S.C. § 230. 
Section 230 provides that “‘[n]o provider or user of an 
interactive computer service shall be treated as the 
publisher or speaker of any information provided by 
another information content provider,’” and that “‘[n]o 
cause of action may be brought and no liability may be 
imposed under any State or local law that is inconsistent 



Texas Supreme Court Update                                                                                                                                          Chapter 1 
 

187 
 

with this section.’” Facebook petitions for mandamus 
relief from the trial court’s denial of its motion to 
dismiss. 

“‘Mandamus relief is appropriate’ to correct ‘a 
clear abuse of discretion’ for which a relator ‘has no 
adequate remedy by appeal.’” “Although mandamus 
relief is often unavailable to correct the erroneous denial 
of a motion to dismiss, it may nevertheless be warranted 
if a litigant would suffer ‘impairment or loss’ of 
‘important substantive . . . rights’ while awaiting the 
error’s correction on appeal.” “Among the rights that 
can only be vindicated by dismissal are those conferred 
by ‘federal statutes [that] provid[e] covered defendants 
with immunity from suit.’” 

Just as the Court held the same day with regard to 
the Protection of Lawful Commerce in Arms Act in In 
re Academy, Ltd., 625 S.W.3d 19 (Tex. 2021), a federal 
statute providing that a cause of action “‘may not be 
brought,’” as both the PLCAA and Section 230 provide, 
creates a substantive right to dismissal that is 
enforceable by mandamus. 

In addition to interpreting Section 230, the Court 
must determine whether Texas laws “come into 
collision with” and are preempted by federal law: 

“Should this collision exist,” state law “must 
yield to the law of Congress.” Because “[p]re-
emption . . . shield[s] the system from con-
flicting regulation of conduct,” it is “the 
conduct being regulated, not the formal 
description of governing legal standards, that is 
the proper focus of concern.” Thus, the 
determination of whether state tort suits are 
preempted by federal law depends not merely 
on how the claims are labelled, but also on 
careful consideration of the substance of the 
claims. Simply because a “cause[] of action,” 
under some circumstances, “might escape . . . 
preemption” does not mean that the “par-
ticular . . . claims” of a given plaintiff 
necessarily do. We therefore look beyond a 
cause of action’s name to the underlying 
conduct or duty on which it is based. 

Interpreting Section 230 using the principles of 
statutory construction stated by the U.S. Supreme Court, 
“with which we agree,” the Supreme Court holds that 
Section 230 pre-empts the plaintiffs’ common-law 
claims because they are all premised on steps Facebook 
allegedly failed to take to warn of or prevent the actions 
of sex traffickers on its platforms. “Under the view of 
section 230 adopted in every published decision of 
which we are aware, these claims ‘treat[]’ Facebook ‘as 
the publisher or speaker’ of third-party communication 

and are therefore barred.” 
However, the Supreme Court concludes that 

Section 230 does not bar the statutory human trafficking 
claim under TEX. CIV. PRAC. & REM. CODE § 98.002(a). 
“Read liberally in Plaintiffs’ favor,” their allegations 
“may be taken as alleging affirmative acts by Facebook 
to encourage unlawful conduct on its platforms.” 

“We find it highly unlikely that Congress, by 
prohibiting treatment of internet companies ‘as . . . 
publisher[s],’ sought to immunize those companies 
from all liability for the way they run their platforms, 
even liability for their own knowing or intentional acts 
as opposed to those of their users.” 

Additionally, Congress enacted the “Allow States 
and Victims to Fight Online Sex Trafficking Act,” 
FOTSA, which provides that “‘n]othing in [section 
230] . . . shall be construed to impair or limit any claim 
in a civil action brought under’” the federal human 
trafficking statute. The U.S. Supreme Court has 
interpreted such “shall not be construed” language to be 
“better read as ‘a clarification of the meaning of [the 
provision] rather than an exception’ to its general 
coverage.” “Following this line of reasoning,” the Texas 
Supreme Court concludes that if “section 230 was 
‘never intended’ to immunize defendants against claims 
brought pursuant to” the federal human trafficking 
statute, “it stands to reason that the provision also never 
afforded immunity from analogous state-law causes of 
action.” 

 
2. Rogers v. Bagley, 623 S.W.3d 343 (Tex. 2021) 

 
Suit against a state hospital alleging a claim under 

42 U.S.C. § 1983. The Supreme Court determined that 
the case constituted a claim under TEX. CIV. PRAC. & 
REM. CODE, ch. 74, and that plaintiff failed to provide 
an expert report. The Court ruled that the federal statute 
did not preempt the expert report requirement. 

“The Supremacy Clause of the United States 
Constitution dictates that the “Constitution, and the 
Laws of the United States” are “the supreme Law of the 
Land.” U.S. CONST. art. VI, cl. 2. When federal law and 
state law conflict, the inconsistent state law necessarily 
gives way to the federal law.” “Whether an inconsistent 
state law is preempted when a plaintiff brings a federal 
cause of action in state court depends, generally, on 
whether the state law is procedural or substantive in 
nature.” A federal right cannot be defeated by local 
practice. 

The issue “is whether the state statute would 
‘frequently and predictably produce different outcomes 
in [42 U.S.C. § 1983] litigation based solely on whether 
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the claim is asserted in state or federal court.’” 
Requiring the plaintiff “to serve a report providing 

a fair summary of an expert’s opinions on a standard of 
care, its breach, and causation does not create an 
additional substantive hurdle,” and thus it is not pre-
empted. 
 
12) Waiver 

 
1. BPX Operating Company v. Strickhausen, 629 

S.W.3d 189 (Tex. 2021) 
 
Strickhausen was a lessor of mineral interests; the 

lease prohibited pooling without her “express, written 
consent.” She withheld, but received and cashed royalty 
checks. Lessee claimed in a motion for summary 
judgment that she thereby impliedly ratified the pooling. 
The Supreme Court disagreed. Ratification is similar to 
waiver, and it required “an objective intent to do so” as 
shown by “all the relevant circumstances.”  

Parties “seeking to establish implied ratification or 
ratification by conduct must point to words or actions 
that ‘clearly evidenc[e] an intention to ratify.’” This is 
“consistent with the well-established standard for 
proving waiver by conduct. Ratification and waiver 
have been called ‘opposite sides of the same coin.’ Both 
can arise by implication from a party’s actions, and both 
involve ascribing unspoken intent to a party and thereby 
altering his legal rights. It is well-settled that ‘[w]hile 
waiver may sometimes be established by conduct, that 
conduct must be unequivocally inconsistent with 
claiming a known right.’” “‘Intention to ratify or waive 
cannot be inferred from acts where . . . the party had no 
satisfactory alternative.’” 

Any “contract provision can be waived, including 
an anti-waiver clause.” 

 
2. In re Allstate Indemnity Company, 622 S.W.3d 870 

(Tex. 2021)  
 
Mandamus addressing a counteraffidavit under 

TEX. CIV. PRAC. & REM. CODE § 18.001. 
Failing to file a counteraffidavit does not constitute 

a waiver of the right to contest medical bills. A waiver 
is “‘an intentional relinquishment of a known right or 
intentional conduct inconsistent with claiming that 
right.’” 

 
3. Eagle Oil & Gas Co. v. TRO-X, L.P., 619 S.W.3d 

699 (Tex. 2021) 
 
TRO-X sued Eagle for breach of an agreement 

whereby Eagle was to obtain legal title to oil-and-gas 
interests for the benefit of both. Before trial, TRO-X’s 
lawyer sent a letter asserting that it is electing to recover 
damages and rejects assignment of any interests. TRO-X 
prevailed at trial, but the court of appeals reverses and 
renders judgment for Eagle on appeal based on Eagle’s 
argument that it had never denied TRO-X its equitable 
title in the interests. 

TRO-X then sued for its share of any proceeds 
realized from the interests after the time of trial in the 
first suit. Eagle moved for summary judgment on the 
basis that TRO-X waived this claim by its lawyer’s 
“election of remedies” letter in the first lawsuit. The 
Texas Supreme Court disagreed and reversed the trial 
court’s summary judgment. 

“Waiver occurs when a party intentionally re-
linquishes a known right or engages in conduct 
inconsistent with claiming that right.” “Waiver need not 
be explicit, but intent to waive a right may be implied 
by conduct only ‘if, in light of the “surrounding facts 
and circumstances,” it is “unequivocally inconsistent 
with claiming” that right.’” “Waiver is generally a 
question of fact, but ‘becomes one of law’ ‘when the 
facts and circumstances are admitted or clearly 
established.’” 

“Considered in context,” the “election of remedies” 
letter and TRO-X’s other statements “do not establish, 
and certainly do not do so unequivocally, that TRO-X 
intended to relinquish all rights stemming from the 
equitable title that it still held.” 
 

 Responsible Third Parties 
 

1. In re Eagleridge Operating, LLC, 642 S.W.3d 518 
(Tex. 2022) 
 
Aruba Petroleum was a joint owner of a working 

interest in an oil and gas lease with Eagleridge, and 
Aruba was paid to serve as the operator. Later, Aruba 
sold out and was replaced as an operator. When a 
pipeline exploded, the plaintiffs sued Eagleridge, and it 
tried to designate Aruba as a responsible third party. The 
Supreme Court ruled it could not. In Occidental 
Chemical, the Court “‘reject[ed] the notion that a 
property owner acts as both owner and independent 
contractor when improving its own property’ and held 
that, after the creator of a dangerous premises condition 
has conveyed ownership of real property, the property’s 
new owner ‘ordinarily assumes responsibility for the 
property’s condition with the conveyance.’” A “former 
owner’s responsibility for premises defects [does] not 
survive conveyance of its ownership interest.” 
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The duties of an owner who creates an 
improvement “‘generally run[] with the ownership or 
control of the property,’ passing on to the new owner 
when property is sold.” 

“A ‘responsible third party’ is ‘any person who is 
alleged to have caused or contributed to causing in any 
way the harm for which recovery of damages is sought, 
whether by negligent act or omission, by any defective 
or unreasonably dangerous product, by other conduct or 
activity that violates an applicable legal standard, or by 
any combination of these.’” TEX. CIV. PRAC. & REM. 
CODE § 33.004 “generally permits a tort defendant to 
designate a person as a responsible third party by filing 
a motion ‘on or before the 60th day before the trial 
date.’” While the trial court ordinarily should grant the 
motion, the opponent may object and establish “that (1) 
the defendant did not plead sufficient facts concerning 
the person’s alleged responsibility to satisfy the 
pleading requirements in the rules of civil procedure, 
and (2) after an opportunity to replead, the pleading 
defect persists,” similar to special exceptions. 

“Although trial courts have no discretion to deny a 
timely filed motion to designate absent a pleading defect 
and an opportunity to cure, the trial court must strike the 
designation if, after an adequate time for discovery, (1) 
a party asserts that no evidence supports the designated 
person’s responsibility for the claimant’s injury or 
damage, and (2) the defendant fails to ‘produce[] 
sufficient evidence to raise a genuine issue of fact.’” The 
standard of review is similar to “a no-evidence summary 
judgment.” 

A “mandamus is warranted only when ‘the trial 
court clearly abused its discretion and the relator has no 
adequate appellate remedy.’” This is “satisfied when a 
trial court erroneously denies a party’s timely filed 
motion to designate a responsible third party.” Here, the 
“the trial court did not abuse its discretion in striking 
Aruba’s designation.” 

As a property owner, here “Aruba’s right to 
construct the pipeline was independent of, did not arise 
from, and was not extinguished by its agreement to 
serve as operator of record.” 

 
2. In re Gilberto Gonzales, 619 S.W.3d 259 (Tex. 

2021) 
 
Texas Supreme Court granted mandamus sought 

by plaintiff when trial court allowed defendant in a 
collision case to designate a “John Doe” responsible 
third party without properly complying with TEX. CIV. 
PRAC. & REM. CODE § 33.004(j). 

When a defendant seeks to designate a “John Doe” 

as a responsible third party, defendant must comply with 
TEX. CIV. PRAC. & REM. CODE § 33.004(j) and cannot 
utilize TEX. CIV. PRAC. & REM. CODE § 33.004(a). TEX. 
CIV. PRAC. & REM. CODE § 33.004(j) states the “re-
quirements for designating ‘an unknown person as a 
responsible third party.’” Footnote 1: TEX. CIV. PRAC. 
& REM. CODE § 33.004(f) relates to named persons, not 
unnamed persons, as responsible third parties. 

Here, the trial court abused its discretion because it 
“failed to properly apply” TEX. CIV. PRAC. & REM. 
CODE § 33.004. 

TEX. CIV. PRAC. & REM. CODE § 33.004(a) 
“provides that a defendant who desires to designate ‘a 
person’ as a responsible third party must file a motion 
for leave on or before the sixtieth day before a trial date, 
unless the court finds good cause to allow the motion at 
a later date. [TEX. CIV. PRAC. & REM. CODE 
§ 33.004(f)] provides that the court shall grant leave to 
designate a ‘named’ person as a responsible third party 
unless another party objects within fifteen days after the 
defendant files the motion for leave. If a party timely 
objects, [TEX. CIV. PRAC. & REM. CODE § 33.004(g)] 
nevertheless requires the court to grant the defendant’s 
motion for leave unless the objecting party establishes 
that the defendant failed to adequately plead the facts 
establishing the third party’s responsibility, even after 
receiving an opportunity to replead those facts.” 

Notwithstanding other provisions, TEX. CIV. PRAC. 
& REM. CODE § 33.004(j) applies to the designation of 
“an ‘unknown person as a responsible third party.’” It 
applies “if, not later than 60 days after the filing of the 
defendant’s original answer, the defendant alleges in an 
answer filed with the court that an unknown person 
committed a criminal act that was a cause of the loss or 
injury that is the subject of the lawsuit.” If the defendant 
meets that predicate requirement, “the court shall grant 
a motion for leave to designate the unknown person as a 
responsible third party if” the defendant meets three 
additional requirements:  

(1) the court determines that the defendant has 
pleaded facts sufficient for the court to determine that 
there is a reasonable probability that the act of the 
unknown person was criminal;  

(2) the defendant has stated in the answer all identi-
fying characteristics of the unknown person, known at 
the time of the answer; and  

(3) the allegation satisfies the pleading require-
ments of the Texas Rules of Civil Procedure.” 

Here, defendant failed to meet these requirements. 
It was untimely, it failed to allege a criminal act, and it 
failed to describe the “John Doe’s identifying charac-
teristics.” 
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To allow defendant to designate the unknown 
person under TEX. CIV. PRAC. & REM. CODE 
§ 33.004(a) would be to render TEX. CIV. PRAC. & REM. 
CODE § 33.004(j) “meaningless.” “The statute thus pre-
sumes that motions for leave to designate named 
persons will be granted based on lenient pleading 
requirements, while motions to designate unknown 
persons will be denied unless the defendant satisfies 
strict pleading requirements.” 

The responsible third-party designation statute 
could create an “imbalance” if the plaintiff cannot name 
the responsible third party as a defendant. Thus, the 
statute imposes certain restrictions upon the defendant 
who wants to make such a designation Footnote 5: “If 
the defendant timely discloses the potential responsible 
third party as the rules require, the plaintiff can avoid 
any ‘imbalance in the proportionate-responsibility 
framework’ by naming the person as an additional 
defendant before the statute of limitations expires.” 

The Court has held “that ‘no adequate remedy by 
appeal ordinarily exists’ when a trial court erroneously 
denies a defendant’s motion for leave to designate a 
responsible third party.” Also, “an ordinary appeal 
would be inadequate to protect the rights of a plaintiff 
when the trial court erroneously grants a defendant’s 
belated motion for leave to designate a time-barred 
responsible third party.” Here, and in In re Dawson, “the 
defendants did not satisfy section 33.004’s provisions 
that protect a plaintiff’s right not to try the case against 
an empty chair.” 
 

 Counterclaims 
 
No cases to report 
 
VI. PRETRIAL PROCEDURE 

 
 Pleadings 

 
1. Stelly v. DeLoach, ____ S.W.3d ____ (Tex. 2022) 

(4/8/22) 
 
Stelly sues DeLoach for breach of an installment 

contract to convey real property to him. The trial court 
renders judgment that Stelly owns the property, but the 
court of appeals reverses and renders judgment for 
DeLoach on the basis that the 4-year statute of 
limitations for breach of contract had run. 

In a per curiam opinion following Brumley v. 
McDuff, 616 S.W.3d 826 (Tex. 2021), the Supreme 
Court holds Stelly “adequately pleaded a trespass-to-
try-title claim and acquired equitable title upon 

completing payment to DeLoach for the amount of the 
original loan amount.” Even though Stelly did not 
denominate the claim as a trespass-to-try-title claim, he 
met all the pleading requirements under TEX. R. CIV. 
P. 783: “(1) the parties’ real names and residences; (2) a 
legally sufficient description of the premises; (3) the 
plaintiff's claimed interest; (4) that plaintiff possesses 
the premises or is entitled to possession; (5) that the 
defendant unlawfully entered and dispossessed the 
plaintiff of the premises and withholds possession; and 
(6) a prayer for relief.” A trespass-to-try-title action 
where equitable title is vested is exempt from the four-
year limitations period under TEX. CIV. PRAC. & REM. 
CODE § 16.051. 
 
2. Von Dohlen v. City of San Antonio, 643 S.W.3d 

387 (Tex. 2022) 
 
“‘When a plea to the jurisdiction challenges the 

pleadings, we determine if the pleader has alleged facts 
that affirmatively demonstrate the court’s jurisdiction to 
hear the cause.’” “If the pleading does not contain 
sufficient facts to demonstrate the court’s jurisdiction 
but also does not affirmatively demonstrate incurable 
defects, the plaintiffs are given an opportunity to 
amend.” “But if the pleading affirmatively negates 
jurisdiction, then the plea to the jurisdiction should not 
be granted without the opportunity to amend.” 

Here, the petition did not allege sufficient facts to 
establish a waiver of sovereign immunity under TEX. 
GOV’T CODE § 2400.004, but also did not affirmatively 
negate waiver of immunity. Accordingly, the Supreme 
Court remands the case to the trial court to allow the 
plaintiffs the opportunity to replead. 
 
3. Lake Jackson Medical Spa, Ltd. v. Gaytan, 640 

S.W.3d 830 (Tex. 2022) 
 
“Our rules generally permit parties to freely amend 

their pleadings, so long as doing so does not ‘operate as 
a surprise to the opposite party.’” The Texas Medical 
Liability Act “says nothing about whether or when a 
claimant can amend her pleadings, either before or after 
the 120-day deadline” to file an expert report. 
Accordingly, the plaintiff in this case was permitted to 
amend her petition two days before the hearing on the 
defendants’ motion to dismiss for failure to file an 
expert report. 

 
4. Reynolds v. Sanchez Oil and Gas Corporation, 635 

S.W.3d 636 (Tex. 2021) 
 
Appeal from a ruling by court of appeals that a 
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petition “did not assert a new legal action under the 
TCPA,” TEX. CIV. PRAC. & REM. CODE § 27.003(b). 
Citing TEX. R. APP. P. 59.1, the Supreme Court returned 
the case to the court of appeals to reconsider its rulings 
in light of the Court’s subsequently issued “holdings in 
Montelongo  and Kinder Morgan.” 

A motion to dismiss under TEX. CIV. PRAC. & REM. 
CODE § ch. 27 must be filed within 60 days of the filing 
of a “legal action.” In Montelongo, the Court “that, to 
the extent an amended or supplemental pleading either 
(1) adds a new party or parties, (2) alleges new essential 
facts to support previously asserted claims, or (3) asserts 
new legal claims or theories involving different 
elements than the claims or theories previously asserted, 
the new pleading asserts a new legal action and triggers 
a new sixty-day period as to those new parties, facts, or 
claims.” 

In Kinder Morgan, the Court “reaffirmed that an 
earlier petition sufficiently pleads a legal action ‘only if 
the petition gives fair notice of the claim involved.’” 

 
5. Li v. Pemberton Park Community Association, 631 

S.W.3d 701 (Tex. 2021) 
 
“Under the fair-notice standard governing 

pleadings, a party’s filing need only provide enough 
‘notice of the facts upon which the pleader bases his 
claim’ such that ‘the opposing party [has] information 
sufficient to enable him to prepare a defense.’” “Even 
vague legal terminology may clear this bar if it ‘alert[s]’ 
the opposing party of the conduct for which the pleader 
‘intend[s] to hold him liable’ or otherwise legally 
responsible.” “This standard has been applied not only 
to petitions and answers, but also to filings relating to 
motions for summary judgment.” 

 
6. Texas Department of Transportation v. Lara, 625 

S.W.3d 46 (Tex. 2021) 
 
“‘Texas follows a fair-notice standard for 

pleading’, which ‘measures whether the pleadings have 
provided the opposing party sufficient information to 
enable that party to prepare a defense or a response.’” 

In this case based in part upon the TxDOT’s failure 
to provide a reasonable accommodation to his needs for 
health care treatment and recovery, Lara adequately 
pleaded employment discrimination, in part because he 
cited TEX. LAB. CODE § 21.051. 

 
7. Draughon v. Johnson, 631 S.W.3d 81 (Tex. 2021) 

 
Plaintiff must plead the discovery rule, and at trial 

will have the burden to prove it. 
Footnote 6: “Under our notice-pleading standard, a 

plaintiff is not required to ‘set out in his pleadings the 
evidence upon which he relies.’” 

 
8. In re Diocese of Lubbock, 592 S.W.3d 196 (Tex. 

2021) 
 
The Supreme Court granted a mandamus to dismiss 

for want of jurisdiction a defamation action filed by a 
deacon against the diocese. 

“A court should deny a plea to the jurisdiction 
when ‘the pleader has alleged facts that affirmatively 
demonstrate the court’s jurisdiction to hear the cause.’ 
‘If the pleadings affirmatively negate jurisdiction,’ 
however, the plea should ‘be granted without affording 
the plaintiff[] an opportunity to replead.’” 

 
9. Hogan v. Zoanni, 627 S.W.3d 163 (Tex. 2021) 

 
An issue was raised when a defamation plaintiff 

amended his suit to allege additional defamatory state-
ments.  

“‘A person must bring a suit for malicious prose-
cution, libel, slander, or breach of promise of marriage 
not later than one year after the day the cause of action 
accrues.’” An amended pleading alleging additional 
defamatory statements here sought to invoke “the 
relation-back doctrine for each new statement. See TEX. 
CIV. PRAC. & REM. CODE § 16.068.” 

Footnote 1: A petition may satisfy TEX. CIV. PRAC. & 
REM. CODE § 73.055(d). Under the rules, “a petition—
which is made in writing—must be served on all de-
fendants (which would include a publisher in a 
defamation action), and either the plaintiff or the 
plaintiff’s attorney must sign the petition. TEX. R. CIV. 
P. 21, 57.” 

A “plaintiff may amend an original petition 
throughout the pretrial process. See TEX. R. CIV. P. 63. 
Each amendment that raises a new claim presents an 
opportunity, and sometimes an obligation, for the 
defendant to answer. [TEX. R. CIV. P. 62.] Each initial 
answer to a newly alleged claim represents ‘an original 
answer’ to that claim.” 

“A suit is not pending only when it originates or is 
filed; a lawsuit is pending throughout its duration until 
it is resolved.” 

 
10. In re Allstate Indemnity Company, 622 S.W.3d 870 

(Tex. 2021)  
 
TEX. R. CIV. P. 47 requires that a pleading provide 
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“fair notice.” Under it, “a pleading sufficiently provides 
‘fair notice of the claim involved’ if the opposing party 
can ascertain from the pleading the nature and basic 
issues in controversy and what testimony will be 
relevant.” 

 
11. Montelongo v.  Abrea, 612 S.W.3d 71 (Tex. 2021)  

 
Plaintiffs sued defendant claiming they were 

defrauded into taking certain real estate courses, and 
later amended their petition adding theories, though they 
asserted the same basic fact pattern. 

“Generally, a petition is a ‘formal written request 
presented to a court,’ but in Texas parlance, the term is 
used ‘in a generic sense to embrace all the pleadings of 
the plaintiff in the course of the case.’” An “amended or 
supplemental pleading does not constitute or assert a 
new legal action if it asserts the same legal claims or 
causes of action by and against the same parties based 
on the same essential factual allegations.” 

Under TEX. R. CIV. P. 47, pleadings must “provide 
not just fair notice of factual allegations, but a ‘short 
statement of the cause of action sufficient to give fair 
notice of the claim involved.’ A pleading must give fair 
notice not just of alleged facts, but ‘of the claim and the 
relief sought such that the opposing party can prepare a 
defense,’ and ‘ascertain from the pleading the nature and 
basic issues of the controversy and what testimony will 
be relevant.’ Providing only fair notice of factual 
allegations does not provide fair notice of claims or 
causes of action asserted based on those alleged facts.” 

“When evaluating a cause of action, we consider 
not just the facts, but whether those facts establish the 
existence of a legal right or duty and the violation or 
breach of that right or duty.” 

To “assert a cause of action, the pleading must be 
sufficient to enable a court to determine, with reasonable 
certainty, not just the facts, but ‘the elements of [the] 
cause of action and the relief sought with sufficient 
information upon which to base a judgment.’” A 
pleaded cause of action contains the facts and “the 
elements those facts must establish to entitle the 
claimant to relief.” 

“A new claim that does not involve different 
elements . . . or that is merely a ‘subset’ of previously 
filed claims, does not assert a new legal action.” 

 
12. Concho Resources, Inc. v. Ellison, 627 S.W.3d 227 

(Tex. 2021) 
 
An oil and gas lessee sued a neighboring lessee in 

a trespass to try title action. The defendant raised the 

defense of ratification based on a letter signed by the 
plaintiff’s late husband accepting the mineral owners’ 
boundary stipulation. The plaintiff raised the possibility 
that her husband’s signature was forged. 

However, the plaintiff “did not file a verified denial 
of that point as” required by TEX. R. CIV. P. 93(7). 

 
13. Rogers v. Bagley, 623 S.W.3d 343 (Tex. 2021) 

 
Ascertaining whether the TMLA applies to a case 

turns on the facts of the claim, not “artfully-phrased” 
pleadings. 

“[C]ertain elements of recovery, such as prejudge-
ment interest, need not be specifically pleaded when 
recovery is mandated by statute.” 

“‘Absent a mandatory statute, a trial court’s juris-
diction to render a judgment for attorney’s fees must be 
invoked by pleadings. . . .’” Under the TMLA, attorney’s 
fees are mandatory upon dismissing a case for failure to 
supply an expert report. 

 
14. Brumley v. McDuff, 616 S.W.3d 826 (Tex. 2021) 
 

Plaintiffs filed a suit to obtain title to disputed land 
by adverse possession. At issue was whether the 
plaintiffs adequately pleaded a suit to try title when they 
called their claim “a ‘quiet title’ action rather than a 
‘trespass to try title’ action.” The Supreme Court ruled 
that “the plaintiffs’ pleadings in substance allege a claim 
of trespass to try title by adverse possession.” 

A “pleading must provide sufficient information 
about a plaintiff’s claim to permit the defendant to 
prepare a defense.” Footnote 49: “Roark v. Allen, 633 
S.W.2d 804, 810 (Tex. 1982) (‘A petition is sufficient if 
it gives fair and adequate notice of the facts upon which 
the pleader bases his claim. The purpose of this rule is 
to give the opposing party information sufficient to 
enable him to prepare a defense.’)”.   

Footnote 9: “Because we hold that the Brumleys’ 
pleadings support the judgment, we need not address 
their alternative contention that the parties tried adverse 
possession by consent.” 

“A plaintiff sufficiently pleads a cause of action 
when the elements of the claim and the relief sought 
may be discerned from the pleadings alone. ‘Mere 
formalities, minor defects and technical insufficiencies 
will not invalidate a . . . judgment where the petition 
states a cause of action and gives ‘fair notice’ to the 
opposing party of the relief sought.’ The proper 
response to a legally or factually infirm pleading is to 
file special exceptions objecting to the pleading. Special 
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exceptions notify the parties and the court that legal or 
factual uncertainty exists as to the claimed cause of 
action or affirmative defense. In the absence of special 
exceptions or other motion challenging the sufficiency 
of the pleadings, we construe a petition liberally in favor 
of the pleader.” Footnote 17: “TEX. R. CIV. P. 91; 
(‘Special exceptions are appropriate to challenge a 
plaintiff’s failure to state a cause of action.’); (‘Special 
exceptions may be used to challenge the sufficiency of 
a pleading.’).”  

Footnote 47: defendant not misled when it did not 
except to the petition. 

“A claim for adverse possession requires specific 
pleadings.” Here, “unobjected-to complaints do not alter 
the petition’s fundamental substance.” 

“Special pleading requirements govern trespass-to-
try-title actions. We have described these pleading 
requirements as ‘detailed,’ but they are not arduous. A 
petition must state: (1) the real names of the parties and 
their residence, if known; (2) a legally sufficient 
description of the premises; (3) the plaintiff’s claimed 
interest; (4) that the plaintiff possesses the premises or 
is entitled to possession; (5) that the defendant un-
lawfully entered and dispossessed the plaintiff of the 
premises and withholds possession; and (6) a ‘prayer for 
the relief sought.’” “When these requirements are met, 
we have disregarded other variations, treating any suit 
to establish title to land as a trespass-to-try-title action.” 
Footnote 30: “TEX. R. CIV. P. 783(a)–(e), (g). If rents 
and profits or damages are claimed, the petition must 
also include ‘such facts as to show the plaintiff to be 
entitled thereto and the amount thereof.’ TEX. R. CIV. 
P. 783(f).” 

The “substance of the plaintiff’s pleadings 
determines whether a claim sounds in trespass to try 
title.” Thus, the Court examines a petition’s substance, 
not its form, to determine if it alleges trespass-to-try-
title. 

Footnote 42: “In an appropriate case, the plaintiff 
must also allege that the defendant ‘unlawfully entered 
upon and dispossessed’ the plaintiff of the property. 
TEX. R. CIV. P. 783(e).” A “defendant’s ‘not guilty’ plea 
operates as an admission that the defendant ‘was in 
possession of the premises sued for, or that he claimed 
title thereto at the time of commencing the action.’ TEX. 
R. CIV. P. 790.” 

A “party does not turn a trespass-to-try-title dispute 
into a declaratory-judgment action through artful 
pleading, [and] a party does not forfeit its trespass-to-try 
title action by inartfully naming it.” 

 

 Discovery 
 

1. Taylor v. Tolbert, ___ S.W.3d ___ (Tex. 2022) 
(5/6/22) 
 
“[R]elevant information that is reasonably 

calculated to lead to admissible evidence at trial is 
discoverable even though that information may later be 
ruled inadmissible.” TEX. R. CIV. P. 192.3(a). 

 
2. In re Christianson Air Conditioning & Plumbing, 

LLC, 639 S.W.3d 671 (Tex. 2022) 
 
The plaintiff moved for a continuance of a special 

appearance hearing and to compel the defendant’s 
corporate representatives’ deposition on thirty topics. 
The defendant argued several topics impermissibly 
touched the merits of the case, but the trial court granted 
the motion to compel and ordered the deposition on all 
topics. The court of appeals granted mandamus relief for 
the defendant on several topics, holding that “juris-
dictional discovery ‘must relate exclusively to the 
jurisdictional question.’” 

The Supreme Court granted mandamus, holding 
that the trial court did not abuse its discretion in ordering 
the deposition on most of the topics and the court of 
appeals’ standard for jurisdictional discovery was too 
narrow. 

“Nothing in Rule 120a or our cases suggests that 
jurisdictional discovery must relate exclusively to the 
jurisdictional question, as the court of appeals held. To 
the contrary, we have indicated that jurisdictional 
discovery may overlap with merits issues in certain 
circumstances.” 

“[W]e hold that information sought in juris-
dictional discovery must be essential to prove at least 
one disputed factor that is necessary to the plaintiff’s 
proposed theory or theories of personal jurisdiction. 
Discovery is not available at the special appearance 
stage on any factor that is undisputed, as it is not 
essential to the plaintiff’s opposition.” “General 
principles that limit the scope of discovery also apply 
equally to jurisdictional discovery.” 

“Specific jurisdiction exists when (1) the defendant 
has ‘made minimum contacts with Texas by 
purposefully availing itself of the privilege of con-
ducting activities [in the state,]’ and (2) the defendant’s 
potential liability arose from or is related to those 
contacts.” Thus, discovery must be “essential to prove” 
one of these elements and must be reasonably tailored 
to include only matters relevant to those topics  
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under general discovery principles. 
 

3. In re ExxonMobil, 635 S.W.3d 631 (Tex. 2021) 
 
After a plant explosion, many workers were treated 

by the same providers under Letters of Protection. They 
later sued Exxon, seeking inter alia millions of dollars 
in medical expenses. Exxon sought to discover the 
customary rates charged by the providers. The Supreme 
Court granted mandamus for Exxon, ruling that because 
Exxon’s discovery requests were narrowly tailored, the 
trial abused its discretion by denying the discovery to 
Exxon, and that Exxon had no adequate remedy by 
appeal. 

Reasonableness of bills “is a well-settled common-
law limitation on recoverable expenses. . . .” Thus, evi-
dence of the [health care] providers’ rates is relevant to 
determining whether they are reasonable, and thus 
recoverable.” 

In re North Cypress  earlier held that “[e]vidence 
of a medical provider’s negotiated rates for private 
insurers and public payers is relevant, though not 
dispositive, when considering the reasonableness of its 
chargemaster rates . . . regardless of whether a party is 
challenging the reasonableness of rates secured by a 
medical lien . . . or the reasonableness of rates sup-
porting a claim for personal-injury damages.” In re K&L 
Auto Crushers . 

The Fourteenth Court of Appeals has ruled “that a 
request for documents related to a medical provider’s 
rates for services not received by the plaintiff is 
impermissibly overbroad.” In re Memorial Hermann 
Health System. Here, Exxon narrowly tailored its 
discovery to the procedures received by plaintiffs. 
“Because an overbroad discovery request is, essentially, 
one seeking irrelevant information, [Exxon’s] discovery 
requests are not overbroad.” In K&L, the requests 
followed In re North Cypress “ensured [they] were ‘not 
overbroad as a matter of law.’” 

Moreover, the providers here only provided 
conclusory assertions about why the burden outweighed 
the benefit. Discovery from a non-party is relevant to 
whether discovery presents an “undue burden,” but the 
providers in this case had Letters of Protection. “Given 
the amount of money damages claimed in this case, the 
providers’ financial interest in the form of letters of 
protection, and [Exxon’s] narrow[ed] . . . requests to 
the . . . [type] permitted in North Cypress, the discovery 
requests do not present an undue burden.” 

Additionally, a “protective order could easily 
shield the information from unnecessary disclosure, and 
the providers failed to establish why such an order 

would be insufficient to protect their interests. . . . [T]o 
the extent [the trial court] relied on concerns about 
confidentiality or trade secrets, it abused its discretion 
by failing to consider whether it could have permitted 
discovery while issuing a protective order.” 

Exxon had no adequate remedy on appeal. The 
“denied discovery was necessary to develop a defense 
that goes to the heart of” its case. Plus, “the effects of 
the trial court’s denial of discovery will evade review by 
any higher court because the discovery [Exxon] cannot 
obtain is from third parties . . . and thus cannot be 
included in the appellate record.” 

 
4. In re American Airlines, Inc., 634 S.W.3d 38 (Tex. 

2021) 
 
Plaintiff sought the deposition of a vice president. 

The Supreme Court granted mandamus, ruling that the 
defendant’s in seeking mandamus review was not 
unexplained and further that plaintiff had not demon-
strated his right to an apex deposition. 

“When a party seeks to depose a corporate 
president or other high-level corporate official, ‘the trial 
court should first determine whether the party seeking 
the deposition has arguably shown that the official has 
any unique or superior personal knowledge of dis-
coverable information.’ If that showing has not been 
made, the trial court must grant a protective order and 
‘first require the party seeking the deposition to attempt 
to obtain the discovery through less intrusive methods.’ 
After making a good-faith effort to secure discovery 
through less intrusive methods, the requesting party may 
depose the apex official only after establishing ‘(1) that 
there is a reasonable indication that the official’s 
deposition is calculated to lead to the discovery of 
admissible evidence, and (2) that the less intrusive 
methods of discovery are unsatisfactory, insufficient, or 
inadequate.’” 

For an apex deposition, there must be “a showing 
beyond ‘some knowledge’ or mere relevance.” More-
over, “a corporate executive’s ‘knowledge of company 
policies . . . does not show that the executive has unique 
or superior knowledge of discoverable information.’”  

A party’s “discovery efforts must be reason-
able. . . .” 

“Brinksmanship discovery tactics cannot deprive 
an opposing party of the right to seek protection. . . . 
[N]o rule nor any precedent requires a party to use a 
particular procedural vehicle to invoke the apex 
doctrine. Rather, substance controls over form, so it 
suffices that the party resisting the apex deposition has 
sought to prohibit the deposition—by motion to quash, 
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motion for protective order, or otherwise.” 
TEX. R. CIV. P. 199.2(b)(1) sets “the requirements 

for deposing an organization.” 
The Court has “repeatedly found an adequate 

appellate remedy lacking when a trial court erroneously 
compels an apex deposition.” 

 
5. In re Texan Millwork, 631 S.W.3d 706 (Tex. 2021) 

 
In a death case, survivors wanted to depose an 

individual who had formerly been an employee of 
Texan Millwork. The trial court granted their request to 
compel his attendance by serving a notice upon Texan’s 
attorney, i.e., to compel Texan, which had earlier 
obtained his statement, to produce him. The Supreme 
Court granted mandamus, ruling that TEX. R. CIV. 
P. 199.3 “does not permit the trial court to compel a 
party to produce a witness when the party does not 
retain, employ, or control the witness at the time 
production is requested or required.” 

“A subpoena is generally required to compel a 
witness’s appearance at an oral deposition. TEX. R. CIV. 
P. 199.3. But when ‘the witness is a party or is retained 
by, employed by, or otherwise subject to the control of 
a party,’ service of a notice of oral deposition on the 
party’s attorney ‘has the same effect as a subpoena 
served on the witness.’” Here, there was “no evidence 
of employment or control contemporaneous with 
service of the deposition notice or thereafter and 
includes uncontradicted evidence to the contrary.” TEX. 
R. CIV. P. 199.3 requires “a specified relationship—
retention or employment—and, failing either of those, 
the witness must be subject to the party’s ‘control.’” 

A “witness ‘employed by’ a party is one ‘who 
works in the service of [the party] under an express or 
implied contract of hire, under which the [party] has the 
right to control the details of work performance.’” To 
“‘retain’ a witness means ‘to hold . . . under [the party’s] 
control[.]’” Retained experts are subject to control. 
“‘Retained experts are also subject to being ‘controlled’ 
by the attorney for the party who, along with his client, 
has the power to terminate the relationship in the event 
the expert failed to comply with the attorney’s 
instruction to appear for deposition.’” 

“‘Control’ over someone is ‘[t]he direct or indirect 
power to govern the management . . . of [the] per-
son . . . ; the power or authority to manage, direct, or 
oversee[.]’ Rule 199.3’s use of the modifier ‘otherwise’ 
invokes the ejusdem generis canon of construction, 
which limits the scope of the catchall language to the 
same class or category as the specific items that precede 
its use.” Likewise, “the noscitur a sociis canon of 

construction provides that words must be construed in 
context to comport with the surrounding text.” Thus, a 
“witness would not be ‘otherwise subject to the control 
of’ a party absent an existing relationship that imbues a 
party with a right of control commensurate with the type 
of control that could be exercised when a witness is 
‘employed by’ or ‘retained by’ the party. Presently 
retained or employed witnesses, for example, can 
presumably be coerced to appear by the party’s threat of 
adverse employment action.” But control does not 
predate or postdate the relationship of control. 

Accordingly, TEX. R. CIV. P. 199.3 “does not 
authorize courts to compel a party to produce a witness 
when retention, employment, and control are lacking at 
the time production is sought.” 

Deference “must be afforded to the trial court’s 
determination of disputed fact issues. . . .” 

“‘Appeal from a trial court’s discovery order is not 
adequate if: (1) the appellate court would not be able to 
cure the trial court’s error on appeal [or] (2) the party’s 
ability to present a viable claim or defense is vitiated or 
severely compromised.’” Parties “lack an adequate 
appellate remedy from orders compelling discovery 
beyond what the rules allow.” Footnote 5: “‘An order 
that compels overly broad discovery is an abuse of 
discretion for which mandamus is the proper remedy.’” 

 
6. In re USAA General Indemnity Company, 624 

S.W.3d 782 (Tex. 2021) 
 
Upon suing his insurance carrier for UIM benefits, 

motorist served a notice of the deposition of the carrier’s 
corporate representative along with a subpoena duces 
tecum seeking information about the claim and the case 
handling. The Supreme Court allowed the deposition. 
The “insured is entitled to depose the carrier’s corporate 
representative on matters that have bearing on the 
disputed issues in the case,” however, the scope is “na-
rrow.” 

A party can depose an organization. “See TEX. R. 
CIV. P. 199.2(b)(1) (requiring a deposition notice that 
names an organization as a witness to ‘describe with 
reasonable particularity the matters on which exami-
nation is requested.’” 

The rules permit a deposition notice to include a 
subpoena duces tecum. See TEX. R. CIV. P. 199.2(b)(5). 

“Mandamus is an extraordinary remedy requiring 
the relator to show that (1) the trial court abused its 
discretion and (2) the relator lacks an adequate remedy 
on appeal. ‘The trial court abuses its discretion by 
ordering discovery that exceeds that permitted by the 
rules of procedure.’” A “responding party lacks an 
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adequate remedy by appeal from an order compelling 
discovery of ‘patently irrelevant or duplicative 
[information]’ because ‘the order imposes a burden on 
the [responding] party far out of proportion to any 
benefit that may obtain to the requesting party.’” 

“The parties to a lawsuit generally may obtain 
discovery of information that is not privileged and is 
‘relevant to the subject matter of the pending action.’ 
TEX. R. CIV. P. 192.3(a). Such evidence is discoverable 
even if it would not be admissible at trial so long as it 
‘appears reasonably calculated to lead to the discovery 
of admissible evidence.’ However, the trial court 
‘should’ limit otherwise permissible discovery if:  

(a) the discovery sought is unreasonably 
cumulative or duplicative, or is obtainable from 
some other source that is more convenient, less 
burdensome, or less expensive; or 

(b) the burden or expense of the proposed 
discovery outweighs its likely benefit, taking 
into account the needs of the case, the amount 
in controversy, the parties’ resources, the 
importance of the issues at stake in the liti-
gation, and the importance of the proposed 
discovery in resolving the issues.  

TEX. R. CIV. P. 192.4. We have described Rule 192.4 as 
encompassing a ‘proportionality standard that requires 
‘a case-by-case balancing of jurisprudential con-
siderations.’’” 

Here, under TEX. R. CIV. P. 192.3(a), “relevance 
considerations do not categorically foreclose the 
deposition” of the carrier’s corporate representative. 
“‘Generally speaking, a party to a suit has the right to 
depose the opposing party.’” “The procedural rules 
governing oral depositions impose no . . . personal-
knowledge prerequisite. See TEX. R. CIV. 
P. 199.1(a). . . . Further, . . . the rules generally allow 
‘discovery regarding any matter that is not privileged 
and is relevant to the subject matter of the pending 
action’ and confirm that ‘[i]t is not a ground for 
objection that the information sought will be 
inadmissible at trial if the information sought appears 
reasonably calculated to lead to the discovery of 
admissible evidence.’ TEX. R. CIV. P. 192.3(a). . . . [T]he 
rules expressly recognize that a person has ‘knowledge 
of relevant facts’ if he ‘has or may have knowledge of 
any discoverable matter,’ regardless of whether he has 
‘admissible information or personal knowledge of the 
facts.’ TEX. R. CIV. P. 192.3(c).” 

Here, USAA’s assertion that its corporate repre-
sentative had a lack of personal knowledge does not 
“equate to a lack of relevant knowledge. . . .” 

USAA’s claim that its corporate representative had 

a lack of personal knowledge does not “equate to a lack 
of relevant knowledge. . . .” Presumably, it has knowledge 
of the defenses it pleaded, even if “second-hand.” “That 
information is discoverable unless privileged, regardless 
of its admissibility at trial.” 

“USAA’s knowledge of relevant facts does not 
depend on the form of discovery being utilized. See 
TEX. R. CIV. P. 192.2(b) (allowing the ‘permissible 
forms of discovery’ to ‘be taken in any order or 
sequence’).” 

“A plaintiff may not obtain discovery on an 
unasserted, abated, or unripe bad-faith claim under the 
guise of investigating a claim for benefits.” 

“Proportionality determinations [of discovery re-
quests] are made on a case-by-case basis.” When ob-
jection on the basis of proportionality, “parties ‘must 
‘support [such] proportionality complaints with evi-
dence’’ and may not rely on conclusory allegations.” 

Here, by the defenses it alleged, the carrier “has 
affirmatively placed pertinent issues in dispute.” “If lack 
of personal knowledge were enough to foreclose 
discovery from a party under [TEX. R. CIV. P. 192.4], 
then discovery would never be obtainable from such 
parties.”  

“[W]e do not agree . . . that a deposition is inherent-
ly more burdensome than written discovery. Moreover, 
the rules do not favor one discovery method over 
another or require that those methods be enlisted in any 
particular order. TEX. R. CIV. P. 192.2(b).” 

The Court does not determine that “proportionality 
concerns [can never] foreclose a corporate repre-
sentative’s deposition.” It could have disclosed the 
documents or provided information in its possession. 
That, plus the representative’s lack of personal know-
ledge,” may show that a deposition could add little. 
Importantly, “proportionality complaints must be sup-
ported with evidence, not conclusory allegations.” 
Footnote 5: The new rules “generally require parties to 
disclose, within thirty days after the filing of the first 
answer or general appearance . . . ‘all documents . . . 
[the] party has in its possession . . .  [that it] may use to 
support its claims or defenses.’” 

TEX. R. CIV. P. 192.4 allows “courts to limit dis-
covery ‘to prevent unwarranted delay and expense’ 
without ‘unreasonably restricting a party’s access to 
information through discovery.’ TEX. R. CIV. P. 192 
cmt. 7.” 

The insured is entitled to discover the carrier’s 
“‘contentions raised by its pleadings and the evidence 
upon which it relies to support them.[]’” 

“Because a discovery request ‘must show a 
reasonable expectation of obtaining information that 
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will aid the dispute’s resolution, . . .  discovery requests 
must be ‘reasonably tailored’ to include only relevant 
matters.’” 

Here, the insured can discover the facts of the 
carrier’s legal theories and defenses. He cannot 
discovery the aspect of the UIM policy because the 
carrier has conceded its coverage and limits. He cannot 
discover compliance with the policy and conditions 
precedent. Inquiry into offsets for the tortfeasor’s 
settlement is premature. In the context of the offsets, 
“information sought from the [defendant] but contained 
in the plaintiff’s own records is ‘clearly obtainable from 
some other source that is more convenient, less 
burdensome, or less expensive.’” Inquiry “into extra-
contractual matters such as the claims-handling process 
is improper before entitlement to benefits under the 
policy has been established.” Typically, these claims are 
bifurcated. 

Regarding damages, if this inquires into the denial 
of the claim, “the investigation process, USAA’s work 
product, and USAA’s privileged communications with its 
attorneys, such questions are improper and subject to an 
instruction by counsel not to answer. But because the 
amount of [the insured’s] damages is disputed, the topic 
is not wholly irrelevant or cloaked in privilege. Again, 
to the extent USAA possesses information that is not 
privileged and that bears on the existence and amount of 
those damages, that information is discoverable.” 

 
7. In re K&L Auto Crushers, LLC, 627 S.W.3d 239 

(Tex. 2021) 
 
After motor vehicle collision, plaintiff obtained 

medical care when her attorney sent a letter of protection 
(LOP). When the parties fought about defendants’ 
counter affidavits attacking the reasonableness of 
plaintiff’s billing affidavits, defendants sought to obtain 
the rates charged by the healthcare providers’ negotiated 
rates and costs. Although defendant attempted to narrow 
the scope of its requests to that allowed by In re North 
Cypress, the trial court quashed them. The Supreme 
Court granted defendants’ mandamus, ruling that “the 
information we found relevant to the reasonableness of 
the provider’s rates in North Cypress is equally relevant 
here.” Accordingly, “the trial court abused its discretion 
by denying outright the defendants’ narrowed re-
quests—which they expressly limited to the discovery 
we approved in North Cypress—because at least some 
of the discovery requested is relevant, the narrowed 
requests were sufficiently tailored, the providers and the 
plaintiff failed to submit evidence establishing that the 
narrowed requests were unduly burdensome, and the 

trial court failed to consider whether a protective order 
would reasonably protect against the disclosure of any 
confidential information or trade secrets.” 

Footnote 1: Lawyers for plaintiffs sometimes pro-
vide LOPs to healthcare providers “in lieu of any 
immediate payment, to assure future payment from the 
proceeds of any recovery from the third party who 
allegedly caused the injuries.” 

“Trial courts have broad discretion to decide 
whether to permit or deny discovery. Generally, they 
abuse that discretion only if their decision is ‘so 
arbitrary and unreasonable as to amount to a clear and 
prejudicial error of law.’” 

Mandamus relief is available only if there is “‘no 
adequate remedy by appeal.’” When “the denial of 
discovery prohibits a party from effectively preparing 
for trial, ‘his remedy by appeal is of doubtful value.’ But 
not every denial of discovery is sufficient for mandamus 
review. An appellate remedy may not be adequate where 
(1) an appellate court cannot cure the discovery error, 
such as when confidential information is erroneously 
made public, (2) the party’s ability to present a viable 
claim or defense—or reasonable opportunity to develop 
the merits of the case—is ‘severely compromised’ so 
that the trial would be a waste of resources, or (3) 
discovery is disallowed and cannot be made part of the 
appellate record such that a reviewing court is unable to 
evaluate the effect of the trial court’s error based on the 
record. A party’s ability to present and develop its case 
may be severely compromised when the denied 
discovery goes ‘to the very heart’ of a party’s case and 
prevents it from ‘developing essential elements’ of its 
claim or defense.” In this case, considering “the relevant 
circumstances, the claims and defenses asserted, the 
type of discovery sought, what it is intended to prove, 
and the presence or lack of other discovery, we conclude 
that” defendants have no adequate remedy by appeal. 

The rules “broadly permit” discovery of infor-
mation that is relevant and not privileged. TEX. R. CIV. 
P. 192.3(a). This includes inadmissible information if it 
is “‘reasonably calculated to the lead to the discovery of 
admissible evidence.’” “‘Because the purpose of dis-
covery is to enable courts to decide disputes based on 
‘what the facts reveal, not by what facts are concealed,’ 
the rules must be ‘liberally construed to allow the 
litigants to obtain the fullest knowledge of the facts and 
issues prior to trial.’” 

“But discovery is also subject to a ‘proportionality 
overlay.’” Accordingly, “‘courts should ‘make an effort 
to impose reasonable discovery limits,’ particularly 
when ‘the burden or expense of the proposed discovery 
outweighs its likely benefit,’ TEX. R. CIV. P. 192.4(b).” 
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Evidence is relevant if it has a tendency to make a 
matter of consequence more or less probable. TEX. R. 
EVID. 401. “Relevant evidence is generally admissible 
at trial, while irrelevant evidence is not. TEX. R. 
EVID. 402. But for purposes of pretrial discovery, 
evidence is relevant even if it’s not admissible at trial, 
so long as it’s ‘reasonably calculated to lead to the 
discovery of admissible evidence.’ TEX. R. CIV. 
P. 192.3(a).” 

North Cypress ruled that a hospital’s negotiated 
rates “charged to private insurers and public payors” 
were relevant to whether chargemaster rates are 
reasonable. The hospital’s costs also have “some 
bearing” on the reasonableness of charges. Neither 
chargemaster rates nor negotiated rates are “dispositive” 
of reasonableness. 

A “medical lien is invalid to the extent it seeks to 
secure charges that exceed a ‘reasonable and regular 
rate’ see TEX. PROP. CODE § 55.004(d)(1). . . .” 

TEX. CIV. PRAC. & REM. CODE § 41.0105 limits 
recover of medical bills to those “actually paid or 
incurred,” but another limitation of the amount of bills a 
plaintiff can recover is “the common-law requirement 
that the amount of recoverable expenses be reasonable.” 
The plaintiff must present evidence that the bills are 
reasonable, and the “amount charged does not itself 
constitute evidence of reasonableness.” TEX. CIV. PRAC. 
& REM. CODE § 18.001 contemplates proof that the bills 
were reasonable at the time and place of the charges. 

Even if a plaintiff is legally bound to pay an 
unreasonable amount for services, the defendant’s 
liability “would still be limited to a reasonable amount. 
To be sure, the purpose of requiring tortfeasors to 
compensate claimants for their damages is to make the 
claimant whole by placing the claimant “in the position 
in which he would have been absent the defendant’s 
tortious act.” But unreasonably high bills are not caused 
by the incident. “[T]ortfeasors are responsible only for 
losses caused by their tortious conduct—that is, losses 
that are ‘the necessary and usual result of the tortious 
act.’” See Footnote 8. 

The reasonable of plaintiff’s medical bills is 
“germane” in a personal injury case. 

This does not authorize discovery of “all com-
munications or all documents regarding those topics are 
automatically discoverable. Nor . . .  [may a party] 
discover all evidence tangentially related to these types 
of information. Proportionality must control the extent 
to which a trial court orders such relevant information 
discoverable.” Footnote 9: Discovery of rates for 
different services or from “all insurers” exceed the 
scope. 

Even though discovery should be liberally 
construed, it must not be “overbroad,” viz. discovery 
“that seeks irrelevant information.” A “request is not 
overbroad simply because it ‘may call for some 
information of doubtful relevance,’ and ‘the sheer 
volume of a discovery request does not in itself render 
the request irrelevant or overbroad as a matter of law.’ 
Instead, discovery requests . . . are overbroad if they are 
not properly ‘tailored with regard to time, place, or 
subject matter’ or otherwise require production of 
information that is not reasonably calculated to lead to 
the discovery of admissible evidence.” Footnote 11: 
“‘[O]verbroad requests [are those that] encompass[] 
time periods, products, or activities beyond those at 
issue in the case .’” 

Though volume does not necessarily mean 
overbroad, “proportionality requires a fact-intensive, 
complex balancing of many relevant factors, parti-
cularly where discovery is sought from non-parties 
whom trial courts ‘must’ protect from undue burden or 
expense in answering subpoenas, TEX. R. CIV. 
P. 176.7.” Here, the defendants agreed to limit the scope 
to the issues permitted in North Cypress, which were 
“sufficiently tailored.” 

This issue of whether discovery is “overbroad” 
differs from “whether it is burdensome or harassing.” 
Under TEX. R. CIV. P. 192.4, “courts should limit 
discovery that is ‘unreasonably cumulative or du-
plicative’ or ‘obtainable from some other source that is 
more convenient, less burdensome, or less expensive,’ 
or when ‘the burden or expense of the proposed 
discovery outweighs its likely benefit, taking into 
account the needs of the case. . . .’” TEX. R. CIV. 
P. 192.4. This requires a case-by-case determination of 
proportionality.  

A “party resisting discovery must do more than 
‘make conclusory allegations that the requested 
discovery is unduly burdensome.’ Instead, the party 
must ‘support proportionality complaints with evi-
dence.’ And where a responding party’s own conscious, 
discretionary decision, such as how it chooses to store 
and organize its materials, causes discovery to be 
burdensome, the burden is not considered ‘undue.’” A 
responding party need not address “each modification” 
of a discovery request. But, here, the original affidavits 
were conclusory. There must be “some demonstration 
or evidence of the burden, and . . . [the] failure to pro-
vide some evidence prevents a trial court from weighing 
the burden.” 

Discovery “rules specifically permit parties to 
compel nonparties to produce relevant information, see 
TEX. R. CIV. P. 205. Rule 205 . . . [requires] the party 
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requesting the information to fully ‘reimburse the 
nonparty’s reasonable costs of production,’ TEX. R. CIV. 
P. 205.3(f), but it imposes no other special limits on 
non-party discovery.” Here, it was significant that the 
healthcare providers accepted LOPs, giving them a stake 
in the litigation, which therefore forfeited a degree of 
protection. 

Here, some of the information requested was 
available from non-parties, but not all. The trial court 
can limit the discovery to exclude information 
obtainable elsewhere or through experts. In this case, 
given the amount of the charges ($1.2M), the issue of 
proportionality was met. And the “providers may offer 
evidence at trial explaining why such evidence does not 
establish what is reasonable. . . .”  

In this case, the healthcare “providers failed to 
provide evidence quantifying the burden of responding 
to the narrowed requests” and thus failed to demonstrate 
that they were “unduly burdensome.” 

The providers claimed further that the information 
was confidential and privileged. “The trial court was 
then obligated to ‘preserve the secrecy of [the] alleged 
trade secret[s] by reasonable means,’ and a presumption 
arose in favor of granting a protective order to do so. See 
TEX. CIV. PRAC. & REM. CODE § 134A.006(a).” A 
protective order can “reduce the potential harm of 
disclosure.” Here, the providers failed to show why a 
protective order was inadequate. The trial court should 
have considered the alternatives. 

 
8. HouseCanary, Inc. v. Title Source, Inc., 622 

S.W.3d 254 (Tex. 2021) 
 
After trial, HouseCanary moved to seal certain 

records that contained trade secrets, even though it 
admitted some into evidence and also discussed the 
trade secrets during trial. After the motion was denied, 
HouseCanary filed a motion for reconsideration, which 
would have been improper under TEX. R. CIV. P. 76a. 
The issues then became whether TEX. CIV. PRAC. & 
REM. CODE, ch. 134A, the Texas Uniform Trade Secret 
Act (TUTSA), provided an independent pathway to 
sealing records. The Supreme Court ruled that “TUTSA 
displaces some provisions of Rule 76a but does not 
provide an independent, self-contained pathway for 
sealing court records.” The Court then determined that 
the trial court abused its discretion by failing to apply 
the “non-displaced provisions” of TEX. R. CIV. P. 76a, 
and then remanded the case for the trial to exercise its 
discretion. 

The parties had submitted an agreed protective 
order under TEX. R. CIV. P. 192.6(b) and TEX. CIV. 

PRAC. & REM. CODE § 134A.006(a) which creates a 
presumption in favor of protective orders to protect 
trade secrets, which protection includes sealing. 

 
9. Los Compadres Pescadores, LLC v. Valdez, 622 

S.W.3d 771 (Tex. 2021) 
 
Jobsite electrocution case.  
Footnote 7: Evidence of 1099s is relevant “when 

determining whether worker was an employee or 
independent contractor.” Yet, evidence may be 
“sufficient to support employee status even though 
employer reported payment through 1099s.” 
 

 Affidavits 
 

1. In re Allstate Indemnity Company, 622 S.W.3d 870 
(Tex. 2021)  
 
Mandamus addressing a counteraffidavit under 

TEX. CIV. PRAC. & REM. CODE § 18.001. 
Footnote 6: The requirement that the affidavit be 

signed before someone who can administer an oath “is 
consistent with the general definition of ‘affidavit’ 
applicable to all civil statutes. TEX. GOV’T CODE 
§ 312.011(1) (defining ‘affidavit’ as a signed, written 
statement of facts sworn to before an officer authorized 
to administer oaths).” 

Footnote 8: “Our holding is limited to counter-
affidavits submitted under section 18.001 for the 
purpose of controverting a claimant’s affidavit on the 
reasonableness and necessity of services and their costs. 
We do not address the standards for testing affidavits 
offered for some other evidentiary purpose.” 

 
2. In re Copart, Inc., 619 S.W.3d 710 (Tex. 2021) 

 
“An affiant’s belief about the facts is legally 

insufficient.” 
 

3. In the Matter of the Marriage of Angelina 
Sandoval, 619 S.W.3d 716 (Tex. 2021) 
 
Husband in Mexico filed a motion for new trial 

after wife used substituted service to serve citation and 
trial court entered a default judgment awarding her a 
house that husband contended was separate property. 
The Supreme Court reversed “[b]ecause the content of 
husband’s affidavit was sufficient to satisfy the Crad-
dock standard for obtaining a new trial and was not 
based on hearsay, and because no formal defects were 
raised in the trial court (where they might have been 
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cured). . . .” 
“An affidavit is ‘a statement in writing of a fact or 

facts signed by the party making it, sworn to before an 
officer authorized to administer oaths, and officially 
certified to by the officer under his seal of office.’ TEX. 
GOV’T CODE § 312.011(1). Oaths made outside the 
United States are valid if ‘administered and a certificate 
of fact given by . . . a notary public.’ When providing an 
oath in a foreign language, the party should also tender 
a translated copy of the oath certificate. See TEX. R. 
EVID. 1009(a). This certification and its accompanying 
translated copy constitute a jurat. (‘A jurat is a certi-
fication by an authorized officer, stating that the writing 
was sworn to before the officer.’). And ‘[w]hen a 
purported affidavit lacks a jurat and a litigant fails to 
provide extrinsic evidence to show that it was sworn to 
before an authorized officer, the opposing party must 
object to this error, thereby giving the litigant a chance 
to correct the error.’ Such a problem in form, not 
substance, must be objected to in the trial court or else 
it is waived.” Here, the wife failed to object. 

TEX. R. EVID. 1009 sets forth the “requirements for 
translating [a] foreign document.” 

“Factual allegations set out in a movant’s affidavit 
and motion . . . are generally accepted as true when 
uncontroverted, . . . [including] facts within the affiant’s 
personal knowledge when represented to be true and 
correct. Personal knowledge includes knowledge gained 
through firsthand experience or observation.” 
 

 Rule 11 Agreements 
 

1. In re USAA General Indemnity Company, 629 
S.W.3d 878 (Tex. 2021) 
 
“Public policy disfavors [Mary Carter] agreements 

because they result in unfair trials by providing 
economic incentives for a defendant to assist in 
maximizing the plaintiff’s recovery against other 
defendants, skewing both presentation of the merits and 
the outcome.” 
 

 Court Orders; Docket Control Orders 
 

1. In re Shelley Luther, 620 S.W.3d 715 (Tex. 2021) 
 
Trial judge held salon owner in contempt for 

violating TRO. The TRO prohibited violations of various 
orders and rules without setting out the details. Salon 
owner sought a habeas corpus. The Supreme Court ruled 
“that the temporary restraining order’s lack of speci-
ficity regarding the conduct to be restrained renders it 

and the Judgment of Contempt and Order of 
Confinement void.” The TRO “failed to set forth the 
conduct required and the legal basis for its issuance in 
clear, specific, and unambiguous terms.” 

The TRO here used the phrase “and/or.” Footnote 
16: The judge “created more ambiguity about this by 
making a handwritten interlineation of ‘/or’ after the 
‘and’ in the clause ‘in violation of State of Texas, Dallas 
County, and City of Dallas emergency regulations 
related to the [COVID] pandemic.’” The Supreme Court 
explained: “We have discouraged the use of ‘and/or’ 
because the term ‘inherently leads to ambiguity and 
confusion.’ [] ‘The symbol ‘/’ (a slash, or virgule), itself 
ambiguous and frowned upon, often indicates 
alternatives. Many style guides translate the phrase ‘A 
and/or B’ to mean ‘A or B or both.’’[] The use of 
‘and/or’ further obscured whether the trial court found 
Defendants violated regulations of only the state, only 
the county, only the city, or some combination of them.” 

 
2. Brumley v. McDuff, 616 S.W.3d 826 (Tex. 2021) 

 
“A trial court must submit jury questions, 

instructions, and definitions ‘raised by the written 
pleadings and the evidence.’ Concomitantly, a trial court 
must not submit claims or affirmative defenses that the 
pleadings and evidence do not support, unless the parties 
tried the claim or defense by consent. . . . [W]e review 
the trial court’s submission of the charge to the jury for 
abuse of discretion. 
 

 Motions for Summary Judgment 
 

1. Havlinka v. HSC Pipeline Partnership, LLC, ___ 
S.W.3d ___ (Tex. 2022) (5/27/22) 
 
“We review a trial court’s summary judgment and 

its interpretation of statutory language de novo . . . . As 
the movant, HSC must prove that no genuine issue of 
material fact exists and that it is entitled to judgment as 
a matter of law.” 
 
2. City of Fort Worth v. Pridgen, ___ S.W.3d ___ 

(Tex. 2022) (5/27/22) 
 
Whistleblower act case that turned on the meaning 

of the statutory term “report.” The Supreme Court ruled 
that the employees were not covered by the act because 
they “make a qualifying ‘report’” as required by the act.  

The “elements of a whistleblower claim are juris-
dictional facts necessary for ‘determining whether the 
[plaintiff’s] claim falls within the jurisdictional confines 
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of’” TEX. GOV’T CODE § 554.0035. The city challenged 
the existence of them by a motion for summary 
judgment. “We review such challenges de novo, 
considering ‘the facts alleged by the plaintiff and to the 
extent relevant, evidence submitted by the parties.’ 
Where the facts underlying the merits and jurisdiction 
are intertwined, the plaintiff must produce evidence 
‘creat[ing] a fact question regarding the jurisdictional 
issue.’” The Court “take[s] as true all evidence favorable 
to the nonmovant and indulge every reasonable 
inference and resolve any doubts in the nonmovant’s 
favor. Accordingly, here, we must evaluate whether 
Respondents raised a genuine issue of material fact as to 
each element of their whistleblower claims under” TEX. 
GOV’T CODE § 554.002(a). 
 
3. Perthuis v. Baylor Miraca Genetics Laboratories, 

LLC, ___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
Dispute about the duty to pay commissions on a 

sale completed the day after the employer terminated the 
employee. 

“Claims of procuring-cause status will usually 
present a fact question.” 
 
4. Rosetta Resources Operating, LP v. Martin, ____ 

S.W.3d ____ (Tex. 2022) (5/6/22) 
 
“‘When a contract contains an ambiguity, the 

granting of a motion for summary judgment is improper 
because the interpretation of the instrument becomes a 
fact issue.’” 

“An appellate court may not reverse a trial court’s 
judgment without properly assigned error.” “When a 
trial court’s order granting summary judgment does not 
specify the grounds on which its order is based, the 
appealing party must negate each ground upon which 
the judgment could have been based.” 

“A general statement that ‘the trial court erred by 
granting [the movant’s] motion for summary judgment’ 
may be sufficient to allow argument on all possible 
grounds that the summary judgment motion was 
granted, but if a party does not brief those arguments to 
the court of appeals, the court of appeals cannot properly 
reverse summary judgment on those grounds.” 

Here, while the Supreme Court reversed the trial 
court’s summary judgment as to the plaintiff’s contract 
claim, the Court holds that the court of appeals erred in 
reversing the trial court’s summary judgment on the 
plaintiff’s tort claims. The trial court could have granted 
summary judgment on the tort claims based on the 
economic loss rule and the no benefit rule, and the 

plaintiff did not brief those issues in the court of appeals. 
The plaintiff’s “broad statements” in its court of appeals 
brief “challenging the sufficiency of” the defendant’s 
“summary judgment evidence” are “not sufficient to 
challenge” the defendant’s specific grounds for sum-
mary judgment. 
 
5. Taylor v. Tolbert, ___ S.W.3d ___ (Tex. 2022) 

(5/6/22) 
 
When Attorney Taylor was sued under state and 

federal laws governing wiretapping, she filed a motion 
for summary judgment asserting attorney-immunity. 
The Supreme Court held that it applied as a defense to 
the state statute, but not the federal one. 

“As the summary-judgment movant on an 
affirmative defense, Taylor bears the burden of con-
clusively establishing that attorney immunity bars the 
plaintiffs’ recovery on the claims asserted. ‘The only 
facts required to support an attorney-immunity defense 
are the type of conduct at issue and the existence of an 
attorney–client relationship at the time’ the attorney 
engaged in the conduct. We must then decide ‘the legal 
question of whether said conduct was within the scope 
of representation.’ Because Taylor moved for summary 
judgment on the pleadings, we must take the allegations 
in Robbins’s petition as true, and we will uphold 
summary judgment for Taylor only if she is entitled to 
judgment as a matter of law.” 
 
6. Transcor Astra Group, S.A. v.  Petrobras America, 

Inc., ___ S.W.3d ___ (Tex. 2022) (4/29/22) 
 
In a suit over a settlement agreement between two 

companies, an issue was whether the motion cover 
certain people in their “individual” capacity.  

“A summary-judgment motion ‘must stand or fall 
on the grounds expressly presented in the motion[,]’  but 
the ‘[g]rounds may be stated concisely, without detail 
and argument’ We conclude that the Astra individuals’ 
motion sufficiently sought summary judgment against 
liability in their ‘individual’ capacity because that is the 
only capacity in which Petrobras sought to impose 
liability on the individuals and the only capacity in 
which they could have been liable.” 
 
7. Zive v. Sandberg, 644 S.W.3d 169 (Tex. 2022) 

 
Client alleged attorney committed malpractice that 

exposed him and co-parties to a deficiency judgment on 
a real estate loan. Trial court granted a motion for 
summary judgment on limitations in favor or attorney. 



Texas Supreme Court Update                                                                                                                                          Chapter 1 
 

202 
 

“‘We review summary judgments de novo, 
viewing the evidence in the light most favorable to the 
non-movant, crediting evidence favorable to the non-
movant if reasonable jurors could, and disregarding 
contrary evidence unless reasonable jurors could not.’ 
Where, as here, a defendant moves for traditional 
summary judgment, it must demonstrate that ‘there is no 
genuine issue as to any material fact’ and that it is 
‘entitled to judgment as a matter of law.’ TEX. R. CIV. 
P. 166a(c). ‘[T]o obtain traditional summary judgment 
on a limitations defense, the defendant must 
conclusively prove (1) when the cause of action accrued, 
and (2) that the plaintiff brought its suit later than the 
applicable number of years thereafter—i.e., that ‘the 
statute of limitations has run.’’” 

A “limitations dispute may require a court to decide 
‘which days count toward the running of limitations,’ or 
whether equitable defenses allow the suit to proceed 
even though the limitations period has run. Hughes 
tolling belongs to the former category. Thus, when the 
plaintiff contends that Hughes tolling applies, the bur-
den is on the defendant to conclusively negate Hughes’s 
applicability. Only after the defendant does so is the 
plaintiff required to produce evidence raising a fact 
issue.” 
 
8. Energen Resources Corporation v. Wallace, 642 

S.W.3d 502 (Tex. 2022) 
 
Plaintiff was injured when gas that seeped into a 

water well being drilled exploded; gas allegedly 
migrated from oil well being drilled 500 feet away. The 
Supreme Court granted summary judgment under TEX. 
CIV. PRAC. & REM. CODE, ch. 95.  

“‘We review summary judgments de novo, taking 
as true all evidence favorable to the nonmovant, and 
indulging every reasonable inference and resolving any 
doubts in the nonmovant's favor.’ A party that moves for 
traditional summary judgment must demonstrate that 
there is no genuine issue of material fact and that it is 
entitled to judgment as a matter of law. TEX. R. CIV. P. 
166a(c). In addition, ‘[t]he nonmovant has no burden to 
respond . . . unless the movant conclusively establishes 
its cause of action or defense.’” 

Footnote 9: “For summary judgment purposes, [de-
fendant] can rely on plaintiffs’ allegations to demon-
strate the applicability of” TEX. CIV. PRAC. & REM. 
CODE, ch. 95. Footnote 10: A “plaintiff’s allegations 
will be dispositive in determining whether Chapter 95 
applies. Rather, a defendant moving for summary 
judgment that Chapter 95 applies may offer evidence 
proving that the plaintiff’s claim arises from negligence 

regarding the condition or use of the improvement on 
which the plaintiff was working.” 

Here, because defendant “filed a traditional motion 
for summary judgment on the first prong of [TEX. CIV. 
PRAC. & REM. CODE § 95.003], it had the burden to 
establish conclusively that it neither exercised nor 
retained control over plaintiffs’ work. A no-evidence 
motion for summary judgment immediately shifts the 
burden to the nonmovant. See TEX. R. CIV. P. 166a(i). 
With a traditional motion for summary judgment, 
however, the nonmovant has no burden to respond 
‘unless and until’ the movant conclusively establishes 
its cause of action or defense as a matter of law. TEX. R. 
CIV. P. 166a(c). Only after the movant does so will the 
nonmovant have the burden of ‘rais[ing] a genuine issue 
of material fact.’” 

“‘Summary judgment may not be affirmed on 
appeal on a ground not presented to the trial court in the 
motion.’” 
 
9. FieldTurf USA, Inc. v. Pleasant Grove Independent 

School District, 642 S.W.3d 829 (Tex. 2022) 
 
School district (PGISD) sued FieldTurf, the maker, 

and Altech, the installer, over underperforming artificial 
turf. Trial court orally sustained, on the record, Altech’s 
objection to a report PGISD attached to its response to 
Altech’s motion for summary judgment, but did not sign 
a separate order. Trial court then granted the summary 
judgment. The Supreme Court ruled that the “trial 
court’s on-the-record, oral ruling sustaining an ob-
jection to summary judgment evidence suffices to strike 
the evidence from the summary judgment record when 
the ruling is not reduced to a written order.” 

While “‘[t]he same evidentiary standards that apply 
in trials also control the admissibility of evidence in 
summary-judgment proceedings,’ ‘the rules of error 
preservation also apply.’ Thus, to complain on appeal 
about defects in the form of summary judgment evi-
dence, a party must both timely object and secure a 
ruling from the trial court on the objection.” A “defect 
in the form of summary judgment evidence provides no 
‘grounds for reversal unless specifically pointed out by 
objection by an opposing party with opportunity, but 
refusal, to amend.’ Without both an objection and a 
ruling, the complained-of evidence remains part of the 
summary judgment record and should be considered by 
the court of appeals in reviewing the trial court’s 
judgment.”  

The Court “held in Seim that an order granting a 
party’s motion for summary judgment does not in itself 
clearly imply a ruling sustaining the party’s objections 
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to summary judgment evidence, at least where 
‘sustaining the objections was not necessary for the trial 
court to grant summary judgment.’” There, the record 
did not clearly imply a ruling by the trial court. Here, the 
trial court’s ruling was “‘clear.’” 

Thus, a “trial court’s on-the-record, unequivocal 
oral ruling on an objection to summary judgment 
evidence qualifies as a ruling under [TEX. R. APP. 
P. 33.1], regardless of whether it is reduced to writing.” 

Oral “testimony may not be received at the 
summary judgment hearing. TEX. R. CIV. P. 166a(c). A 
motion for summary judgment must be in writing, and 
‘[i]ssues not expressly presented to the trial court by 
written motion, answer or other response shall not be 
considered on appeal as grounds for reversal.’” 
Accordingly, a reporter at a summary judgment hearing 
is “generally unnecessary for appellate purposes.”  

The “best practice for a party objecting to summary 
judgment evidence is to secure a written order on the 
objection from the trial court. But if no such order is 
issued, and the reporter’s record of the hearing reveals 
an unequivocal oral ruling on the objection, that ruling 
is sufficient for error-preservation purposes.” 

Here, PGISD was “given an opportunity to 
supplement the [objected to] report before the summary 
judgment hearing.” 

Finally, a report from Altech’s expert did not 
establish that fact issue that the excluded report from 
PGISD sought to create. Even though the Court “indulge 
reasonable inferences in the nonmovant’s favor,” here 
PGISD’s requested inference from Altech’s report was 
“not a reasonable one.” Rather, “it would be 
impermissible speculation.” 

 
10. AMC Entertainment Holdings, Inc. v. iPic-Gold 

Class Entertainment, LLC, 638 S.W.3d 198 (Tex. 
2022) 
 
Antitrust case under Texas law. “Because we 

construe the Texas Antitrust Act in harmony with 
federal law, iPic’s evidence is not enough to survive 
summary judgment under the Texas Act. . . .” 

“[W]e review the lower courts’ judgments de novo, 
taking as true all evidence favorable to iPic and 
indulging every permissible inference in its favor. But 
because federal antitrust law guides our construction of 
the Texas Antitrust Act, our examination of the evidence 
must also take into account federal caselaw limiting 
what inferences are reasonable when the plaintiff’s 
evidence is ambiguous and the alleged conspiracy is not 
plausible.” To survive summary judgment on a claim 
asserting conspiracy, the plaintiff “‘must present 

evidence ‘that tends to exclude the possibility’ that the 
alleged conspirators acted independently.’” 

In a summary judgment, a court must consider the 
eight “plus factors” to determine if the evidence sup-
ports a conspiracy by tending to exclude the assertion 
that the defendants acted independently. The amount of 
evidence required is “related to the implausibility of the 
plaintiff’s theory.” 

 
11. Li v. Pemberton Park Community Association, 631 

S.W.3d 701 (Tex. 2021) 
 
A homeowners’ association filed suit against a 

homeowner to enforce deed restrictions, and then filed 
a motion for summary judgment on its claims. The 
homeowner, who is pro se, responded arguing that that 
the HOA’s enforcement of deed restrictions was unfair 
and selective. 

On appeal from the trial court’s grant of summary 
judgment, the homeowner, now with counsel, argued 
that the enforcement was arbitrary, capricious, or 
discriminatory under TEX. PROP. CODE § 202.004(a). 
The court of appeals held that the homeowner waived 
this issue by failing to raise it in the trial court. In a per 
curiam opinion, the Supreme Court disagreed, and 
remand the case to the court of appeals to consider the 
merits of the homeowner’s argument. By presenting 
argument on the HOA’s selective enforcement of the re-
strictive covenant, the homeowner preserved her 
argument under section 202.004(a) even if she did not 
specifically cite that statute. 

“Issues not expressly presented to the trial court 
by written motion, answer or other response 
shall not be considered on appeal as grounds for 
reversal” of summary judgment. Nevertheless, 
Rule 166a(c), like “all . . . procedural rules . . . 
should be construed liberally so that the right to 
appeal is not lost unnecessarily.” Appellate 
courts should “hesitate to turn away claims 
based on waiver or failure to preserve the 
issue.” This is especially so “where the party 
has clearly and timely registered its objection” 
to the ruling challenged on appeal. 

This Court has “often held that a party sufficiently 
preserves an issue for review by arguing the issue's 
substance, even if the party does not call the issue by 
name.” In the same vein, parties on appeal need not 
always “rely on precisely the same case law or statutory 
subpart” on which they relied below. And while 
appellate courts “do not consider issues that were not 
raised . . . below,” parties may “construct new argu-
ments in support of issues” that were raised. These 
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principles have been applied in reviewing grants of 
summary judgment. 

The Court applied a “fair notice” standard to the 
homeowner’s summary judgment filings, under which 
“a party’s filing need only provide enough ‘notice of the 
facts upon which the pleader bases his claim’ such that 
‘the opposing party [has] information sufficient to 
enable him to prepare a defense.’” “Even vague legal 
terminology may clear this bar if it ‘alert[s]’ the 
opposing party of the conduct for which the pleader 
‘intend[s] to hold him liable’ or otherwise legally 
responsible.” “This standard has been applied not only 
to petitions and answers, but also to filings relating to 
motions for summary judgment.” 

The Court also noted the significance that the 
homeowner was pro se. While “‘[l]itigants who re-
present themselves must comply with the applicable 
procedural rules,’” more recent cases have held “that 
application of a procedural rule—particularly one that 
‘turns on an actor’s state of mind’—‘may require a 
different result when the actor is not a lawyer.’” “Courts 
of appeals have accordingly converged upon the view 
that courts should ‘review and evaluate pro se pleadings 
with liberality and patience.’” 

 
12. In re Academy, Ltd., 625 S.W.3d 19 (Tex. 2021) 

 
Following the Sutherland Springs mass shooting, 

plaintiffs sued Academy, where the out-of-state 
assailant purchased the weapon and a large magazine. 
After the trial court denied its motion for summary 
judgment, the Supreme Court granted mandamus and 
dismissed the case. 

“‘[M]andamus is generally unavailable when a trial 
court denies summary judgment,’” but this is not 
“absolute.” Mandamus has been applied when the 
“‘very act of proceeding to trial. . . would defeat the 
substantive right involved.’” Since Congress proscribed 
bringing suits like this one, and indicated they should be 
“immediately dismissed,” this case qualified for 
mandamus review of the denial of summary judgment. 

In “In re United Services Automobile Ass’n, we 
granted mandamus relief from an order denying 
summary judgment because the specter of a second 
‘wasted’ trial on a claim barred by limitations 
constituted ‘extraordinary circumstances’ meriting 
‘extraordinary relief.’” 

 
13. BPX Operating Company v. Strickhausen, 629 

S.W.3d 189 (Tex. 2021) 
 
“‘We review summary judgments de novo.’ In 

doing so, ‘we take as true all evidence favorable to the 
nonmovant and we indulge every reasonable inference 
and resolve any doubts in the nonmovant’s favor.’ 
‘Summary judgment is proper when no genuine issues 
of material fact exist and the movant is entitled to 
judgment as a matter of law.’ ‘When the parties file 
competing summary judgment motions and the trial 
court grants one and denies the other, ‘we consider the 
summary judgment evidence presented by both sides, 
determine all questions presented, and if the trial court 
erred, render the judgment the trial court should have 
rendered.’’” 

 
14. Draughon v. Johnson, 631 S.W.3d 81 (Tex. 2021) 

 
Draughon inherited realty and signed a deed in 

2006 conveying it to Johnson. When Johnson sued to 
obtain possession, Draughon asserted that he was 
incompetent, and subsequently filed a declaratory 
judgment action on that basis. In response, “Johnson 
moved for traditional summary judgment on limitations 
and Draughon raised the unsound-mind tolling statute. 
Johnson therefore had the burden to ‘conclusively 
negate’ Draughon’s assertion of mental incapacity.” 
The Supreme Court ruled that, because “Johnson 
offered no evidence regarding Draughon’s soundness of 
mind, she failed to carry her burden. . . .” Johnson was 
“free to file a no-evidence motion for summary judg-
ment as to those matters. . . .” 

A “‘defendant who moves for summary judgment 
based on limitations must conclusively establish the 
elements of that defense’ and ‘must also conclusively 
negate application of the discovery rule and any tolling 
doctrines pleaded as an exception to limitations.’” 

“A court must grant a ‘traditional’ motion for 
summary judgment ‘forthwith if [the summary 
judgment evidence] show[s] that . . . there is no genuine 
issue as to any material fact and the moving party is 
entitled to judgment as a matter of law on the issues 
expressly set out.’ TEX. R. CIV. P. 166a(c).” 

Notably, the “‘presumptions and burden of proof 
for an ordinary or conventional trial are immaterial to 
the burden that a movant for summary judgment must 
bear.’” Moreover, courts never shift the burden to the 
non-movant until the movant has demonstrated its right 
to summary judgment. In fact, the failure of the non-
movant “‘to answer or respond cannot supply by default 
the summary judgment proof necessary to establish the 
movant’s right.’” 

Contrary to a traditional motion for summary judg-
ment, which may be combined with a no-evidence 
motion for summary judgment “in a single hybrid 
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filing,” the motion can only be filed after an “adequate 
time for discovery,” and asserts that an essential element 
of a claim or defense is missing. “The burden then falls 
entirely on the adverse party to produce summary 
judgment evidence raising a genuine issue of material 
fact. Conclusory evidence . . . is insufficient to meet the 
non-movant’s burden under” TEX. R. CIV. P. 166(a)(i). 
A no-evidence motion does not alter the standards for 
granting a tradition motion for summary judgment. 

“We review de novo whether [a movant for a 
traditional summary judgment] met her burden.” 

The “defendant has the burden regarding any issues 
raised that affect which days count toward the running 
of limitations—such as accrual, the discovery rule, and 
tolling.” But, when the defendant establishes limita-
tions, “the plaintiff can avoid summary judgment by 
raising a genuine issue of material fact on any equitable 
defense that its suit should not be barred. . . .” 

For a traditional motion for summary judgment to 
be granted on limitations, the movant must prove when 
the cause of action accrued and that suit was filed 
thereafter. If the plaintiff alleges issues affecting the 
calculation of the accrual date or when limitations runs, 
the defendant has the burden to overcome these. 

An exception regarding defendant’s summary 
judgment burden exists for tolling during the pendency 
of a prior suit, unless the case was filed “‘with 
intentional disregard of proper jurisdiction.’ TEX. CIV. 
PRAC. & REM. CODE § 16.064(b).” 

“A plaintiff responding to a traditional motion for 
summary judgment has no burden to produce evidence 
raising a fact issue unless the defendant first 
conclusively establishes its defense.” 

“If a plaintiff invokes the discovery rule or a tolling 
doctrine that it would have the burden to prove at trial, 
the defendant urging limitations is free to file a hybrid 
motion for summary judgment that asserts a no-
evidence ground as to that element, thus requiring the 
plaintiff to come forward with evidence raising a 
genuine issue of material fact.” Footnote 20: A “hybrid 
motion on limitations may consist of two parts: one 
conclusively establishing with evidence that plaintiff 
filed suit after expiration of the applicable statute of 
limitations, and another stating there is no evidence 
regarding matters raised in response to limitations on 
which plaintiff would have the burden of proof at trial.” 

 
15. Regency Field Services, LLC v. Swift Energy 

Operating, LLC, 622 S.W.3d 807 (Tex. 2021) 
 
Swift sues Regency for negligence, trespass, and 

nuisance for injuries caused to its oil and gas leases by 

migration of hydrogen sulfide injected by Regency. The 
trial court grants Regency’s motion for summary 
judgment based on limitations. The Supreme Court 
reverses, holding that the pleadings and evidence did not 
conclusively establish when Swift’s claims accrued. 

A “defendant seeking summary judgment based on 
limitations must conclusively establish that the limita-
tions period expired before the claimant filed suit,” 
which means “the defendant must conclusively establish 
when the claimant’s action accrued.” 

“[P]leadings generally do not qualify as summary-
judgment ‘evidence,’ even when they are sworn or 
verified.” However, while “a party cannot rely on its 
own pleaded allegations,” but “even in the summary-
judgment context, pleadings ‘outline the issues,’ and 
courts may grant summary judgment based on 
deficiencies in an opposing party’s pleadings.” 

Reviewing the pleadings and “even taking all of 
[Regency’s] evidence as true, it does not conclusively 
establish that the injectate” has caused any “legal injury, 
or when it might have done so.” Accordingly, summary 
judgment was improper, and the Supreme Court 
reverses the summary judgment and remands the case to 
the trial court. 

 
16. Farmers Group, Inc. v. Geter, 620 S.W.3d 702 

(Tex. 2021)  
 
“We review a trial court’s summary judgment de 

novo. Summary judgment is appropriate when no 
genuine issue of material fact exists and the movant is 
entitled to judgment as a matter of law on the issues 
presented. TEX. R. CIV. P. 166a(c). On cross-motions 
for summary judgment, each party bears the burden of 
establishing that it is entitled to judgment as a matter of 
law. When the trial court grants one motion and denies 
the other, the reviewing court must determine all 
questions presented and render the judgment that the 
trial court should have rendered.” 

 
17. Eagle Oil & Gas Co. v. TRO-X, L.P., 619 S.W.3d 

699 (Tex. 2021) 
 
“A defendant may obtain summary judgment by 

conclusively establishing an affirmative defense.” “We 
review the summary judgment record in the light most 
favorable to the nonmovant, indulging every reasonable 
inference and resolving any doubts against the motion.” 

An appellate court cannot affirm summary 
judgment on “‘grounds not expressly set out in the 
motion or response.’” 

“To obtain summary judgment on limitations 
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grounds, the movant must conclusively establish the 
accrual date of the cause of action.” 

 
18. BlueStone Natural Resources II, LLC v. Randle, 

620 S.W.3d 380 (Tex. 2021) 
 
This is an oil and gas royalty suit concerning 

interpretation of a “free use” clause of an lease, which 
allows the lessee to use some portion of the gas royalty-
free. The parties dispute whether the clause is limited 
only to gas used on the lease premises or extends to gas 
that is used off-lease but benefits or furthers the lease. 
In cross-motions for summary judgment, parties 
stipulate that a specific amount of gas at issue was used 
as compressor fuel both on- and off-lease, and that the 
gas was commingled. 

The trial court interprets the “free use” clause as 
applying only to on-premises use, and grants summary 
judgment for lessors for damages for lessee’s use of all 
of the stipulated compressor fuel gas. The court of 
appeals affirmed, holding that while the stipulation does 
not distinguish between on- and off-premises use, the 
lessee bore the burden of proving what amount of the 
commingled gas was used on-lease and failed to 
produce evidence to satisfy that burden. 

The Supreme Court agreed with the lower courts’ 
of the lease, but reverses summary judgment because the 
stipulation establishes that at least some of the gas was 
used on-lease and is insufficient to establish the 
existence and amount of damages as a matter of law. 
“Neither party is entitled to summary judgment on 
damages for Compressor Fuel because the stipulations 
neither conclusively establish nor negate the existence 
of damages.” The “record bears some evidence that the 
damages are not as extensive as the amount awarded,” 
resulting in “unresolved fact issues regarding the 
existence and extent of Compressor Fuel damages as to 
each leasehold” which “preclude summary judgment[.]” 
 

 Sanctions and Contempt 
 

1. In re Greg Abbott, 628 S.W.3d 288 (Tex. 2021) 
 
“‘The power to punish a citizen for contempt is not 

in express terms or by implication conferred by the 
Constitution of the United States upon either House of 
Congress. . . .’” 

 
2. In the Interest of J.J.R.S., 627 S.W.3d 211 (Tex. 

2021) 
 
Child visitation dispute. 

For “‘a person to be held in contempt for 
disobeying a court decree, the decree must spell out the 
details of compliance in clear, specific and un-
ambiguous terms so that such person will readily know 
exactly what duties or obligations are imposed upon 
him.’ Indeed, the power to enforce an order by contempt 
is ‘an essential element of judicial independence and 
authority.’ But ‘[w]hether or not a decree is enforceable 
by contempt depends, not on statutory authority, but on 
the nature of the decree itself.’ . . . Thus, while an order 
must be ‘clear, specific, and unambiguous’ to be 
enforceable by contempt, it does not follow that every 
order less than that is invalid.” It is not required that 
“trial courts must issue orders that are always en-
forceable by contempt.” 

 
3. Landry’s, Inc. v. Animal Legal Defense Fund, 631 

S.W.3d 40 (Tex. 2021) 
 
A “sanctions award . . . is reviewed for abuse of 

discretion. A trial court abuses its discretion by ‘act[ing] 
without reference to guiding rules and principles to such 
an extent that its ruling was arbitrary or unreasonable.’” 

Here, ruling on the trial court’s imposition of 
sanctions was “premature.” That is because its claims 
may survive the appealed motion to dismiss. A sanctions 
award can be remanded “for reconsideration when lower 
court order on which it was based had been vacated in 
part.” 

 
4. In re Shelley Luther, 620 S.W.3d 715 (Tex. 2021) 

 
Trial judge held salon owner in contempt for 

violating TRO. The TRO prohibited violations of various 
orders and rules without setting out the details. Salon 
owner sought a habeas corpus. The Supreme Court ruled 
“that the temporary restraining order’s lack of 
specificity regarding the conduct to be restrained ren-
ders it and the Judgment of Contempt and Order of 
Confinement void.” The TRO “failed to set forth the 
conduct required and the legal basis for its issuance in 
clear, specific, and unambiguous terms.” 

The TRO included the opportunity for the salon 
owner to purge contempt by publicly expressing 
contrition. Footnote 13: This “contrition language 
subjects the Contempt Judgment to further challenge for 
lack of specificity. When contempt is imposed, the order 
must spell out exactly what duties and obligations are 
imposed and what the contemnor must do to purge the 
contempt.” The order was invalid for failing to specify 
“what sort of public apology would suffice. . . .” But the 
salon owner had not challenged this ground. 
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“‘Contempt of court is broadly defined as 
disobedience to or disrespect of a court by acting in 
opposition to its authority.’ ‘Contempt is strong 
medicine—the alleged contemnor’s very liberty is often 
at stake—and so it should be used only as a last resort.’” 

“‘A criminal contempt conviction for disobedience 
to a court order requires proof beyond a reasonable 
doubt of: (1) a reasonably specific order; (2) a violation 
of the order; and (3) the willful intent to violate the 
order.’ An order of contempt can be collaterally attacked 
through a petition for writ of habeas corpus, and ‘the 
relator bears the burden of showing that the contempt 
order is void. . . .’ When a relator, after being sentenced 
to jail, is ‘released on bond pending review by habeas 
corpus, there is sufficient restraint of liberty to justify 
issuance of [a] writ of habeas corpus.’”  

“A writ of habeas corpus will issue if the order of 
contempt or the underlying order is void.” 

“To support a judgment of contempt, the 
underlying order must ‘set forth the terms of compliance 
in clear, specific and unambiguous terms so that the 
person charged with obeying the decree will readily 
know exactly what duties and obligations are imposed 
upon him.’” 

“‘Where the court seeks to punish either by fine, 
arrest, or imprisonment for the disobedience of an order 
or command, such order or command must carry with it 
no uncertainty, and must not be susceptible of different 
meanings or constructions, but must be in the form of a 
command, and, when tested by itself, must speak 
definitely to the meaning and purpose of the court in 
ordering.’” To “be enforceable by contempt, the order 
must clearly, specifically, and unambiguously state the 
conduct required for compliance. A court order that fails 
to meet these requirements is not ‘definite and certain 
enough to support a finding of contempt.’” 

“Temporary restraining orders are subject to the 
requirements of [TEX. R. CIV. P. 683], in addition to the 
above principles requiring specificity in orders of any 
type that may underlie a contempt order. Rule 683 
mandates:  

[E]very restraining order shall set forth the 
reasons for its issuance; shall be specific in 
terms; [and] shall describe in reasonable detail 
and not by reference to the complaint or other 
document, the act or acts sought to be re-
strained. . . .  

These requirements ‘are mandatory and must be 
strictly followed.’ A temporary restraining order that 
does not strictly comply with the mandates of Rule 683 
is subject to being declared void and dissolved.” 

The TRO here “does not meet these standards.” It 
does not specify “any particular state, county, or city 

regulation that Luther has violated, is threatening to 
violate, or is being commanded to stop violating.” 

The TRO here used the phrase “and/or.” Footnote 
16: The judge “created more ambiguity about this by 
making a handwritten interlineation of ‘/or’ after the 
‘and’ in the clause ‘in violation of State of Texas, Dallas 
County, and City of Dallas emergency regulations 
related to the [COVID] pandemic.’” The Supreme Court 
explained: “We have discouraged the use of ‘and/or’ 
because the term ‘inherently leads to ambiguity and 
confusion.’ [] ‘The symbol ‘/’ (a slash, or virgule), itself 
ambiguous and frowned upon, often indicates 
alternatives. Many style guides translate the phrase ‘A 
and/or B’ to mean ‘A or B or both.’’[] The use of 
‘and/or’ further obscured whether the trial court found 
Defendants violated regulations of only the state, only 
the county, only the city, or some combination of them.” 

Accordingly, the salon owner could not know what 
was required without studying many regulations. TEX. 
R. CIV. P. 683 “requires that the order itself specify the 
acts sought to be restrained, without reference to another 
document. Our cases likewise require strict compliance 
with Rule 683, so that a temporary restraining order 
itself informs a party, unambiguously and with a 
reasonable degree of specificity, of the conduct to be 
restrained.” Here, the TRO failed to specify the precise 
conduct. 
 

 Abatement 
 
1. Zive v. Sandberg, 644 S.W.3d 169 (Tex. 2022) 

 
Client alleged attorney committed malpractice that 

exposed him and co-parties to a deficiency judgment on 
a real estate loan. Trial court granted a motion for 
summary judgment on limitations in favor or attorney. 

If necessary, a trial court can abate an attorney 
malpractice claim during the pendency of a co-party’s 
appeal to avoid the risk of a windfall. “A court, in 
exercise of its sound discretion, may abate an action for 
reasons of comity, convenience and orderly pro-
cedure. . . .” 
 

 Bankruptcy 
 
No cases to report 
 

 Severance 
 

1. In re USAA General Indemnity Company, 629 
S.W.3d 878 (Tex. 2021) 
 
Plaintiff sued tortfeasor motorist and UIM carrier.  
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Footnote 1: A “severance is proper to avoid 
injecting potentially prejudicial issues into the 
negligence suit.” 
 

 Nonsuit 
 

1. Rogers v. Bagley, 623 S.W.3d 343 (Tex. 2021) 
 
While plaintiff’s son was an inpatient at a state 

psychiatric hospital, he was forcibly subdued, and later 
died. Plaintiff filed suit under 42 U.S.C. § 1983 against 
a doctor, several employees of the state hospital, and the 
hospital itself, and did not serve expert reports. Plaintiff 
asserted that the claims were not health care liability 
claims under TEX. CIV. PRAC. & REM. CODE, ch. 74, and 
even if they were, federal law preempted the expert 
report requirement. The Supreme Court disagreed, and 
ruled that the claims were health care liability claims, 
and “that 42 U.S.C. § 1983 [does not] preempt[] the 
TMLA’s expert-report requirement. . . . On remand, the 
trial court shall dismiss the claims against [the hospital] 
with prejudice, award [the hospital] reasonable 
attorney’s fees and costs as provided in [TEX. CIV. 
PRAC. & REM. CODE § 74.351(b)], and provide Bagley 
an additional sixty days to satisfy section 74.351’s 
expert-report requirement in his claims against the 
remaining defendants.” 

Under TEX. CIV. PRAC. & REM. CODE § 74.351(a), 
“the plaintiff, to avoid dismissal, [must] serve an expert 
report addressing liability and causation as to each 
defendant within 120 days after the defendant files an 
original answer.” Footnote 2: TEX. CIV. PRAC. & REM. 
CODE § 74.351(b) “provides that, when a plaintiff fails 
to serve an expert report by the 120-day deadline, on the 
defendant’s motion the court ‘shall’ enter an order that 
(1) ‘awards to the affected physician or health care 
provider reasonable attorney’s fees and costs of court 
incurred by the physician or health care provider,’ and 
(2) ‘dismisses the claim with respect to the physician or 
health care provider, with prejudice to the refiling of the 
claim.’” 

Upon a denial of a motion to dismiss, a defendant 
in a health care liability claim may file an interlocutory 
appeal. TEX. CIV. PRAC. & REM. CODE § 51.014(a)(9). 

When the TMLA was passed in 2003, the Legis-
lature repeated the findings and statement of purpose of 
its predecessor.  

Health care liability claims “have three elements: 
(1) the defendant is a health care provider or physician; 
(2) the claimant’s cause of action is for treatment, lack 
of treatment, or other claimed departure from accepted 
standards of medical care, health care, or safety or 

professional or administrative services directly related 
to health care; and (3) the defendant’s alleged departure 
from accepted standards proximately caused the 
claimant’s injury or death.” 

Under the statute, “health care” is defined to be an 
act or treatment that was or should have been provided 
to a patient during his “‘medical care, treatment, or 
confinement.’” The Court has defined “safety” to be 
“‘the condition of being ‘untouched by danger; not 
exposed to danger; secure from danger, harm or loss.’’” 

The TMLA is broad, so that it “‘creates a rebuttable 
presumption that a patient’s claims against a physician 
or health care provider based on facts implicating the 
defendant’s conduct during the patient’s care, treatment, 
or confinement are’” covered. 

In these cases, the Court does not focus upon “how 
the plaintiff pleaded or labeled his claims but, rather, on 
whether the facts underlying the claim could support” a 
claim under the TMLA. 

A “‘claim alleges a departure from accepted 
standards of health care if the act or omission com-
plained of is an inseparable or integral part of the 
rendition of health care.’” The claims here turn upon 
whether defendants adhered to the appropriate standards 
of care. In this suit, plaintiff’s allegations complain that 
defendants “departed from safety standards. . . .” More-
over, “their proof requires expert testimony.” A claim comes 
under the TMLA “‘if medical or health care testimony is 
necessary to prove or refute the merits of the claim 
against a physician or health care provider.’” That is true 
in this case; “the excessive-force claims in this case arise 
in the specific context of the method used to restrain a 
potentially violent psychiatric patient in a mental health 
care facility. The Fifth Circuit has expressly recognized 
that in cases under section 1983, expert testimony 
regarding use of force and proper arrest techniques and 
training is not within the common knowledge of jurors.” 

“The Legislature’s use of ‘whether’ does not mean 
that claims must sound in either tort or contract to 
qualify as HCLCs; it merely illustrates that the claims can 
sound in tort or contract.” 

There “‘can be no doubt that claims brought 
pursuant to [42 U.S.C. § 1983] sound in tort.’” 

“To determine whether the Legislature intended for 
the TMLA to apply to a particular claim, we focus on the 
text of the statute, particularly its definition of ‘health 
care liability claim.’ TEX. CIV. PRAC. & REM. CODE 
§ 74.001(a)(13). In the absence of ‘clear statutory lan-
guage to the contrary,’ we presume that when the 
Legislature chooses broad language, ‘the Legislature 
intended it to have equally broad applicability.’” 

Ascertaining whether the TMLA applies turns on the 
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facts of the claim, not “artfully-phrased” pleadings. 
Requiring the plaintiff “to serve a report providing 

a fair summary of an expert’s opinions on a standard of 
care, its breach, and causation does not create an 
additional substantive hurdle,” and thus it is not 
preempted. 

A motion for attorney’s fees under the TMLA is “a 
motion for sanctions that survive[s] a nonsuit, and 
therefore the defendant could appeal the denial of the 
motion.” 

Ascertaining whether the TMLA applies to a case 
turns on the facts of the claim, not “artfully-phrased” 
pleadings. 

“‘Absent a mandatory statute, a trial court’s 
jurisdiction to render a judgment for attorney’s fees 
must be invoked by pleadings. . . .’” Under the TMLA, 
attorney’s fees are mandatory upon dismissing a case for 
failure to supply an expert report. 
 

 Recusal 
 
No cases to report 
 

 Motion to Show Authority 
 
No cases to report 
 

 Settlements 
 

1. Transcor Astra Group, S.A. v.  Petrobras America, 
Inc., ___ S.W.3d ___ (Tex. 2022) (4/29/22) 
 
Multibillion dollar companies had formed a joint 

venture in 2006. Numerous disputes and lawsuits arose, 
including subsequent allegations of massive bribery. All 
were settled in a comprehensive settlement in 2012. The 
settlement agreement included a disclaimer of reliance. 
Later, Petrobras filed suit to set aside the 2012 
agreement, claiming attempted bribery among other 
things, and also filed an arbitration, which was required 
under the 2006 agreement. Astra filed a declaratory 
judgment in response. The Supreme Court ruled that the 
disclaimer of reliance eliminated the claims of 
Petrobras, that the settlement resolved any claims 
against certain individuals, and that the declaratory 
judgment action did not simply mirror the suit by 
Petrobras. The “2012 settlement agreement bars 
Petrobras’s claims against Astra because the release bars 
the fiduciary-duty claims and the reliance disclaimer 
prevents Petrobras from establishing the fraud claims.” 

Petrobras asserted that its present “fiduciary-duty 
claims fall” outside of those which were released. 
However, the relevant “‘notwithstanding’ provision 

does not cover all claims that ‘relate to’ or ‘arise out of’ 
the agreement . . . [but instead] it more narrowly covers 
only those claims that arise out of, relate to, or are 
connected with the agreement’s ‘breach, enforcement, 
or interpretation.’” Here, Petrobras’ claim was not for 
“enforcement” of (i.e., compelling compliance with) the 
agreement; “but instead [it] sued to invalidate the 
agreement by declaring it unenforceable.” So, its 
theories “fall squarely within the scope of the general 
release.” 

 “[S]ettlement agreements—like all other 
contracts—are unenforceable if they are procured by 
fraud. To establish such fraudulent inducement, a party 
seeking to invalidate an agreement must prove that it 
reasonably relied on the other party’s misrepre-
sentations to its detriment.” Here, the settlement agree-
ment disclaimed reliance. “[C]ontractual disclaimers of 
reliance may be enforceable and may negate a subse-
quent fraudulent-inducement claim if the disclaimer is 
clear, specific, and unequivocal. . . .” [This] ‘depends 
on the contract’s language and the totality of the 
surrounding circumstances.’ Specifically, courts must 
consider such factors as whether  

(1) the terms of the contract were negotiated, 
rather than boilerplate, and during negotiations 
the parties specifically discussed the issue 
which has become the topic of the subsequent 
dispute;  
(2) the complaining party was represented by 
counsel;  
(3) the parties dealt with each other at arm’s 
length;  
(4) the parties were knowledgeable in business 
matters; and  
(5) the release language was clear.” 

The goal is to determine if the parties intended to 
“‘resolve all specific disputes.’” 

When “‘parties expressly discuss material issues 
during contract negotiations but nevertheless elect to 
include waiver-of-reliance and release-of-claims pro-
visions, the Court will generally uphold the contract.’” 
Here, that was the case. 

“‘Generally, an arm’s-length transaction is one 
between two unrelated parties with generally equal 
bargaining power, each acting in its own interest.’ As a 
general rule, a transaction between fiduciaries is not an 
arm’s-length transaction but instead requires higher 
fiduciary standards that require full disclosure of all 
material facts.” Footnote 11: “‘Once a fiduciary 
relationship has been established, it is presumed to 
continue until it is repudiated.’ ‘[A] settlement 
agreement and general release cannot shield an officer 
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or director who has failed in his fiduciary duty to 
disclose information relevant to a transaction with those 
whose confidence he has abused. . . .’ ‘A former 
director, of course, breaches his fiduciary duty if he 
engages in transactions that had their inception before 
the termination of the fiduciary relationship or were 
founded on information acquired during the fiduciary 
relationship.’” 

Additionally, here the “totality of the circum-
stances” supports that the parties truly intended to dis-
claim reliance, and having promised such, they “‘should 
be held to their word.’” 

Moreover, “the reliance disclaimer applies to 
claims of both misrepresentations and omissions.” 

“We conclude that the Astra individuals’ motion 
sufficiently sought summary judgment against liability 
in their ‘individual’ capacity because that is the only 
capacity in which Petrobras sought to impose liability 
on the individuals and the only capacity in which they 
could have been liable.” 

“Individuals can ‘act’ in a ‘corporate capacity’ in 
the sense that they are acting as an agent, employee, or 
representative of a corporation. If they commit a tort 
while acting in their corporate capacity, their employer 
may be held vicariously liable for their actions under the 
doctrine of respondeat superior. But the fact that an 
individual was acting in a corporate capacity does not 
prevent the individual from being held personally—or 
‘individually’—liable for the harm caused by those 
acts. . . . When an individual commits a tort while acting 
in a ‘corporate capacity,’ either the corporation can be 
held vicariously liable or the individual can be held 
personally liable, or both, but the individual cannot be 
held ‘corporately’ liable.” 

The “issue here is whether the individuals were 
entitled to summary judgment on Petrobras’s fraud 
claims, and on that issue, the question is not whether 
Petrobras released those claims but whether the reliance 
disclaimer prevents Petrobras from establishing the 
reliance necessary to recover from the individuals on 
those claims.” It did. 

Another question arose about whether the claims of 
fraud and bribery in the 2006 agreement had to be 
arbitrated based on that agreement, and also whether the 
decision of arbitrability had to be decided by an 
arbitrator rather than the courts. “‘Just as a court may 
not decide a merits question that the parties have 
delegated to an arbitrator, a court may not decide an 
arbitrability question that the parties have delegated to 
an arbitrator.’” However, courts “must decide whether 
the parties ‘in fact delegated the arbitrability question to 

the arbitrator,’ ‘whether the parties are bound by a given 
arbitration clause,’ and ‘whether the parties made a valid 
and presently enforceable agreement to arbitrate.’” 
Courts “must decide ‘whether an enforceable agreement 
to arbitrate . . . exists.’”  

Here, the parties’ 2012 agreement superseded the 
2006 agreement. That was determined by the merger 
clause, the forum-selection clause, and the release 
language. The Court contrasted “a ‘mere’ venue clause, 
which can be harmonized with an arbitration clause, 
with ‘far more extensive’ dispute-resolution clauses 
requiring all claims to be ‘submit[ted] to’ particular 
courts, which could not be harmonized with an 
arbitration clause.” 

Finally, Astra could recover attorney’s fees on its 
declaratory judgment counterclaim. Here, “the trial 
court did not abuse its discretion by finding that any 
work completed to achieve those goals [i.e., that the 
settlement agreement was valid] was sufficiently inter-
twined to negate any need for the fees to be segregated 
further.” Moreover, by “asserting claims it had agreed 
never to assert, Petrobras broke the promise it made in 
the settlement agreement and caused Astra to incur 
substantial fees and costs to enforce that promise.” 
 

 Dismissal 
 

1. In re Facebook, 625 S.W.3d 80 (Tex. 2021) 
 
Facebook petitions for mandamus relief from the 

trial court’s denial of its TEX. R. CIV. P. 91a motion to 
dismiss claims against it as pre-empted by Section 230 
of the Communications Decency Act. 

“‘Mandamus relief is appropriate’ to correct ‘a 
clear abuse of discretion’ for which a relator ‘has no 
adequate remedy by appeal.’” “Although mandamus 
relief is often unavailable to correct the erroneous denial 
of a motion to dismiss, it may nevertheless be warranted 
if a litigant would suffer ‘impairment or loss’ of 
‘important substantive . . . rights’ while awaiting the 
error’s correction on appeal.” “Among the rights that 
can only be vindicated by dismissal are those conferred 
by ‘federal statutes [that] provid[e] covered defendants 
with immunity from suit.’” 

Just as the Court held the same day with regard to 
the Protection of Lawful Commerce in Arms Act in In 
re Academy, Ltd., 625 S.W.3d 19 (Tex. 2021), a federal 
statute providing that a cause of action “‘may not be 
brought,’” as both the PLCAA and Section 230 provide, 
creates a substantive right to dismissal that is en-
forceable by mandamus. 
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2. In re USAA General Indemnity Company, 629 
S.W.3d 878 (Tex. 2021) 
 
“A party’s pre-judgment agreed dismissal has the 

same effect on a verdict against that party as a new trial 
order—it makes the verdict unenforceable.” 

Dismissals under TEX. R. CIV. P. 162 “are 
necessarily pre-verdict. . . .” 
 
3. Data Foundry, Inc. v. City of Austin, 620 S.W.3d 

692 (Tex. 2021) 
 
After the City of Austin adopted an ordinance 

increasing the rates charged by Austin Energy, its 
municipally-owned electric utility, Data Foundry, a 
customer of the utility, sued the City seeking 
declarations that the rate was excessive and unlawful, 
that the City acted arbitrarily and capriciously, and that 
the City engaged in price discrimination. The City 
moved to dismiss under TEX. R. CIV. P. 91a, asserting 
that Data Foundry lacks standing because it failed to 
allege a particularized injury and that its claims have no 
basis in law. The trial court granted the motion to 
dismiss, expressly stating the dismissal was on the 
ground of standing. 

Data Foundry appeals. The court of appeals 
reversed in part, holding that Data Foundry alleged a 
sufficient particularized injury to confer standing, but 
affirmed the dismissal in part on the grounds that some 
of Data Foundry’s claims fall within the City’s 
exclusive jurisdiction under the Public Utility Regu-
latory Act (PURA), and also affirmed the dismissal of the 
discrimination claim on the basis that Data Foundry 
“‘does not allege a true discrimination complaint.’” 

The Supreme Court affirmed the court of appeals 
in part and reversed in part, agreeing with the court of 
appeals that Data Foundry has standing but holding that 
the court of appeals erred in affirming any portion of the 
trial court’s judgment. 

Data Foundry alleged a particularized injury 
sufficient to support standing: “Data Foundry suffers 
financial harm because it must pay Austin Energy a 
particular sum of money that exceeds what Data 
Foundry contends it should have to pay.” The City relied 
on two other court of appeals cases, Schenker v. City of 
San Antonio, 369 S.W.2d 626 (Tex. App.—San Antonio 
1963, writ ref’d n.r.e.), and Tuck v. Texas Power & Light 
Co., 543 S.W.2d 214 (Tex. App.—Austin 1976, writ 
ref’d n.r.e.), for the proposition that Data Foundry lacks 
standing as a “mere ratepayer” because its claimed 
injury is a generalized grievance “‘in common with the 
general public,’” but the Court rejected this argument. 

“To the extent that Tuck or Schenker (or any other 
decision) may be read as holding that a utility ratepayer 
cannot establish standing to sue unless it alleges an 
injury different from that of other ratepayers, beyond its 
personal obligation to pay a rate that it claims is 
improper, we disapprove of those cases as inconsistent 
with our standing jurisprudence.” 

The court of appeals erred in affirming the trial 
court’s judgment on the basis that Data Foundry’s 
claims infringed in the City’s exclusive jurisdiction 
under PURA because the trial court did not rule on this 
issue. “The trial court’s dismissal was based solely on a 
determination that Data Foundry lacked standing 
because it failed to allege a particularized injury.” The 
challenge based on exclusive jurisdiction under PURA is 
distinct from standing, and this issue was neither ruled 
on by the trial court nor adequately developed in the 
court of appeals. 

Likewise, the court of appeals erred in affirming 
the dismissal of Data Foundry’s discrimination claims 
on the grounds that they had no basis in law because the 
trial court expressly based its dismissal order solely on 
standing, and the “City never asserted in the court of 
appeals that the court should affirm the trial court’s 
judgment on any alternative grounds.” The City also 
asserted that the enactment of PURA preempts the 
judicial remedies sought by Data Foundry, but this 
argument was not raised in the trial court or in the court 
of appeals. 
 

 Continuance 
 
No cases to report. 
 

 Judicial Admissions 
 
No cases to report 
 
VII. TRIAL 

 
 Right to Jury 

 
1. Columbia Valley Healthcare System, L.P. v. 

A.M.A., ___ S.W.3d ___ (Tex. 2022) (4/22/22) 
 
In a medical malpractice case, the hospital 

requested that the jury answer questions related to the 
structuring of future medical payments. The Supreme 
Court ruled that the hospital was not entitled to a jury 
determination, though the trial court had discretion to 
submit such questions. 

Trial court denied hospital’s request for jury 
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questions related to structured payments. Hospital “had 
a right under the Texas Constitution to a jury 
determination of every fact essential to the resolution of 
the claims brought against it. But A.M.A.’s claim 
remains one for medical malpractice, and [hospital] 
received a jury trial on that underlying claim. . . .” 

“The judge . . . was required to base her orders 
concerning the award structure on the evidence 
presented at trial. The Constitution does not require a 
jury to go further and allocate how or when its award 
will be paid. . . . Finally, the periodic-payments statute 
does not implement a constitutional guarantee.” 

 
2. Catholic Diocese of El Paso v. Porter, 622 S.W.3d 

824 (Tex. 2021) 
 
Volunteers of a charity that bought a booth at a 

festival sponsored by the Catholic Diocese were injured 
in a fire apparently caused by a propane tank. The 
Supreme Court ruled that they were licensees, ruled that 
a certain jury finding had legally sufficient evidence, 
and the Court rendered judgment that they take nothing. 

“Typically, ‘evidence becomes conclusive (and 
thus cannot be disregarded) when it concerns physical 
facts that cannot be denied.’ Moreover, jurors ‘are the 
sole judges of the credibility of the witnesses and the 
weight to give their testimony,’ and when they ‘choose 
to believe one witness and disbelieve another,’ appellate 
courts ‘cannot impose their own opinions to the 
contrary.’” Here, they believed the defense. 
 

 Trial Setting; Notice 
 

1. HouseCanary, Inc. v. Title Source, Inc., 622 
S.W.3d 254 (Tex. 2021) 
 
After trial, HouseCanary moved to seal certain 

records that contained trade secrets, even though it 
admitted some into evidence and also discussed the 
trade secrets during trial. After the motion was denied, 
HouseCanary filed a motion for reconsideration, which 
would have been improper under TEX. R. CIV. P. 76a. 
The issues then became whether TEX. CIV. PRAC. & 
REM. CODE, ch. 134A, the Texas Uniform Trade Secret 
Act (TUTSA), provided an independent pathway to 
sealing records. The Supreme Court ruled that “TUTSA 
displaces some provisions of Rule 76a but does not 
provide an independent, self-contained pathway for 
sealing court records.” The Court then determined that 
the trial court abused its discretion by failing to apply 
the “non-displaced provisions” of TEX. R. CIV. P. 76a, 
and then remanded the case for the trial to exercise its 

discretion. 
 

 Voir Dire 
 
No cases to report 
 

 Motion in Limine 
 
No cases to report 
 

 Burden of Proof 
 

1. Perthuis v. Baylor Miraca Genetics Laboratories, 
LLC, ___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
Dispute about the duty to pay commissions on a 

sale completed the day after the employer terminated the 
employee. 

To invoke the procuring-cause doctrine for 
commission sales, the plaintiff meets his burden by 
showing he “set in motion ‘a chain of events . . . which, 
without a break in their continuity, cause the buyer and 
seller to reach agreement on the sale’ as a primary and 
direct result of the plaintiff’s efforts.” The plaintiff must 
prove both “‘proximate’ and ‘but for’” causation. 
 
2. Pape Partners, Ltd. v. DRR Family Properties, LP, 

___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
“Because of the presumption in favor of district-

court jurisdiction and the narrowness of administrative-
agency jurisdiction, ‘the burden to demonstrate that 
exclusive jurisdiction rests with an administrative 
agency falls on the party resisting the district court’s 
jurisdiction.’” 

To make that determination, “we look for either an 
express grant of exclusive original jurisdiction to the 
agency or a ‘pervasive regulatory scheme’ indicating 
that the Legislature intended ‘the [administrative] 
process to be’” exclusive. 
 
3. In re J.W., ____ S.W.3d ____ (Tex. 2022) 

(5/27/22) 
 
“A parent’s fundamental right to the care, custody, 

and control of his child is of constitutional magnitude. 
Accordingly, to terminate that right, the State must meet 
a clear-and-convincing burden of proof at trial.” 

“This heightened burden of proof affects the 
standard of review in an evidentiary challenge on 
appeal. To that end, in reviewing a legal-sufficiency 
challenge, we must determine whether ‘a reasonable 
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trier of fact could have formed a firm belief or 
conviction that its finding was true.’” 

 
4. City of San Antonio v. Maspero, 640 S.W.3d 523 

(Tex. 2022) 
 
“Because governmental immunity is jurisdictional, 

it is properly raised through a plea to the jurisdiction, 
which we review de novo. The party suing the 
governmental unit bears the burden of affirmatively 
showing waiver of immunity.” 

The “emergency exception” to the Tort Claims 
Act’s waiver of immunity is TEX. CIV. PRAC. & REM. 
CODE § 101.055. “The plaintiff bears the burden of 
negating” its applicability. 

 
5. Pharr–San Juan–Alamo Independent School 

District v. Texas Political Subdivisions 
Property/Casualty Joint Self Insurance Fund, 642 
S.W.3d 466 (Tex. 2022) 
 
Suit brought by student after she was thrown from 

a golf cart. The Supreme Court ruled that the school’s 
insurance company did not have a duty to defend and 
indemnify it. 

The “insured bears the initial burden of proving 
coverage under an insurance policy. . . .” After that, to 
“‘avoid liability, the insurer then has the burden to plead 
and prove that the loss falls within an exclusion to the 
policy’s coverage.’” 
 
6. Draughon v. Johnson, 631 S.W.3d 81 (Tex. 2021) 

 
Draughon inherited realty and signed a deed in 

2006 conveying it to Johnson. When Johnson sued to 
obtain possession, Draughon asserted that he was 
incompetent, and subsequently filed a declaratory 
judgment action on that basis. In response, “Johnson 
moved for traditional summary judgment on limitations 
and Draughon raised the unsound-mind tolling statute. 
Johnson therefore had the burden to ‘conclusively 
negate’ Draughon’s assertion of mental incapacity.” 
The Supreme Court ruled that, because “Johnson 
offered no evidence regarding Draughon’s soundness of 
mind, she failed to carry her burden. . . .” Johnson was 
“free to file a no-evidence motion for summary 
judgment as to those matters. . . .” 

A “‘defendant who moves for summary judgment 
based on limitations must conclusively establish the 
elements of that defense’ and ‘must also conclusively 
negate application of the discovery rule and any tolling 
doctrines pleaded as an exception to limitations.’” 

The “defendant has the burden regarding any issues 
raised that affect which days count toward the running 
of limitations—such as accrual, the discovery rule, and 
tolling.” But, when the defendant establishes limita-
tions, “the plaintiff can avoid summary judgment by 
raising a genuine issue of material fact on any equitable 
defense that its suit should not be barred even though the 
limitations period has run—such as fraudulent 
concealment, estoppel, or diligent service.” 

For a traditional motion for summary judgment to 
be granted on limitations, the movant must prove when 
the cause of action accrued and that suit was filed 
thereafter. If the plaintiff alleges issues affecting the 
calculation of the accrual date or when limitations runs, 
the defendant has the burden to negate these. This 
includes the discovery rule or the “Hughes tolling” for 
attorney malpractice cases. 

The discovery rule occurs in “cases where ‘the 
alleged wrongful act and resulting injury were in-
herently undiscoverable at the time they occurred but 
may be objectively verified,’” and it defers the start of 
limitations “‘until the plaintiff knew or in the exercise 
of reasonable diligence should have known of the 
wrongful act and resulting injury.’” 

Plaintiff must plead the discovery rule, and at trial 
will have the burden to prove it. 

Defendant can defeat the discovery rule “‘by either 
conclusively establishing that (1) the discovery rule 
does not apply, or (2) if the rule applies, the summary 
judgment evidence negates it.’” 

With regard to “equitable defenses,” the plaintiff 
has the burden once the defendant moves for a summary 
judgment on limitations, such as equitable estoppel, 
fraudulent concealment, and “misidentification.” Foot-
note 11: “The narrow doctrine allowing misidenti-
fication to defeat limitations involves a defect of parties. 
It is also equitable in nature, applying if the correct party 
had notice of the suit and was not misled or dis-
advantaged by the mistake.” Footnote 12: A “‘suit 
against a corporation tolls limitations as to the alter ego 
of the corporation.’” This doctrine is ‘based on the same 
equitable considerations that allow for piercing the 
corporate veil,’ and its purpose is ‘to prevent use of the 
corporate entity as a cloak for fraud or illegality or to 
work an injustice.’” 

Diligence in service after limitations “can provide 
a basis for avoiding a limitations defense.” The burden 
in a motion for summary judgment is on the plaintiff 
once the defendant shows limitations has expired. 

When a person has an unsound mind, TEX. CIV. 
PRAC. & REM. CODE §§ 16.001(a) and 16.001(b) toll 
limitations for the time of disability. “The disability 
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must exist when the limitations period starts.” TEX. CIV. 
PRAC. & REM. CODE § 16.001(d). This “tolling serves 
the constitutional goal of ensuring that the statute of 
limitations does not unreasonably deny those with 
mental disabilities access to our courts. See TEX. 
CONST. art. I, § 13.” The “unsound-mind tolling statute 
effectively operates to delay accrual of a claim, perhaps 
indefinitely. . . .” 

At trial, the plaintiff bears the burden to prove 
incapacity, but not in a traditional motion for summary 
judgment.  

For limitations, “bright-line rules” are generally 
better. 

“If a plaintiff invokes the discovery rule or a tolling 
doctrine that it would have the burden to prove at trial, 
the defendant urging limitations is free to file a hybrid 
motion for summary judgment that asserts a no-
evidence ground as to that element, thus requiring the 
plaintiff to come forward with evidence raising a 
genuine issue of material fact.” 

“If a plaintiff invokes the discovery rule or a tolling 
doctrine that it would have the burden to prove at trial, 
the defendant urging limitations is free to file a hybrid 
motion for summary judgment that asserts a no-
evidence ground as to that element, thus requiring the 
plaintiff to come forward with evidence raising a 
genuine issue of material fact.” Footnote 20: A “hybrid 
motion on limitations may consist of two parts: one 
conclusively establishing with evidence that plaintiff 
filed suit after expiration of the applicable statute of 
limitations, and another stating there is no evidence 
regarding matters raised in response to limitations on 
which plaintiff would have the burden of proof at trial.” 

“A plaintiff responding to a traditional motion for 
summary judgment has no burden to produce evidence 
raising a fact issue unless the defendant first 
conclusively establishes its defense.” 

 
7. In the Estate of Dempsey Johnson, 631 S.W.3d 56 

(Tex. 2021) 
 
One daughter accepted a bequest of a mutual fund 

provided by the will of her father, and then later sought 
to contest it by claiming undue influence. The Supreme 
Court ruled against her under the principle that “a person 
cannot accept benefits under a will while contesting its 
validity.” 

Any person interested in an estate “may contest its 
administration in probate court.” To have standing, the 
person must establish such an interest. The “‘the burden 
is on every person contesting a will, and on every person 
offering one for probate, to allege, and, if required, to 

prove, that he has some legally ascertained pecuniary 
interest, real or prospective, absolute or contingent, 
which will be impaired or benefited, or in some manner 
materially affected, by the probate of the will.’” 

Standing is addressed first. “When a party 
challenges a contestant’s interest in an estate, the trial 
court hears that issue during an in limine proceeding 
before hearing the contest itself. At the in limine 
hearing, the court decides whether the contestant has a 
legal or equitable interest in the estate. During that 
hearing, the contestant must establish an interest in the 
underlying estate. At that point, the burden shifts to the 
will’s proponent to adduce evidence of any affirmative 
defense that precludes the contestant from proceeding 
with her claim. Thus, the will’s proponent bears the 
burden to establish that the contestant voluntarily 
accepted benefits under the will. Absent any evidence 
rebutting it, competent evidence showing that the 
contestant accepted benefits under the will is sufficient 
to bar the contestant from proceeding to the merits of 
her claim.” 

 
8. Landry’s, Inc. v. Animal Legal Defense Fund, 631 

S.W.3d 40 (Tex. 2021) 
 
Under TEX. CIV. PRAC. & REM. CODE, ch. 27, the 

Court reviews de novo “‘whether a nonmovant has 
presented clear and specific evidence establishing a 
prima facie case for each essential element of the 
challenged claims.’ A prima facie case ‘refers to 
evidence sufficient as a matter of law to establish a 
given fact if it is not rebutted or contradicted.’” “‘It is 
the ‘minimum quantum of evidence necessary to 
support a rational inference that the allegation of fact is 
true.’’” 

Here, Landry’s had the burden to prove by “clear 
and specific evidence” a prima facie case, including 
damages. TEX. CIV. PRAC. & REM. CODE § 27.005(c). 

 
9. Brumley v. McDuff, 616 S.W.3d 826 (Tex. 2021) 

 
Footnote 4: “TEX. R. CIV. P. 788 (‘The defendant 

in [a trespass-to-try-title] action may file only the plea 
of ‘not guilty,’ which shall state in substance that he is 
not guilty of the injury complained of in the petition 
filed by the plaintiff against him, except that if he claims 
an allowance for improvements, he shall state the facts 
entitling him to the same.’). When a defendant pleads 
‘not guilty,’ the defendant admits possession of the 
subject property and claims superior title. [S]ee TEX. R. 
CIV. P. 790. The burden of proof is then on the plaintiff 
to establish that the plaintiff has a title superior to the 
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defendant’s title. ‘To recover in a trespass to try title 
action, the plaintiff must recover upon the strength of 
his own title.’” 

 
 Evidence 

 
1. Havlinka v. HSC Pipeline Partnership, LLC, ___ 

S.W.3d ___ (Tex. 2022) (5/27/22) 
 
Private pipeline condemned landowner’s property 

for an easement to transmit polymer-grade propylene. 
Among other issues, the Supreme Court decided that “a 
property owner may testify to sales of pipeline 
easements across the property made to other pipeline 
carriers, secured through arms’ length transactions, as 
some evidence of the current highest and best use of the 
property” condemned. 

“We review the trial court’s decision to exclude 
testimony for abuse of discretion.” 

“To value condemned land for the purpose of 
compensating the landowner, one generally measures 
the difference in the market value of the land 
immediately before and immediately after the 
taking. . . . A factfinder should consider the highest and 
best use of the land in determining the market value of 
the property taken. The existing use of the land is 
presumed to be its highest and best use, ‘but the 
landowner can rebut this presumption by showing a 
reasonable probability that when the taking occurred, 
the property was adaptable and needed or would likely 
be needed in the near future for another use.’” 

“A property owner may testify about the market 
value of the property taken. The owner’s testimony must 
be based on facts that demonstrate the property’s market 
value, ‘rather than intrinsic or some other speculative 
value of the property.’ ‘Market value is ‘the price which 
the property would bring when it is offered for sale by 
one who desires, but is not obligated to sell, and is 
bought by one who is under no necessity of buying it.’’ 
Arms’ length transactions are appropriate evidence of 
market value, provided the sales are voluntary, 
contemporary, local, and ‘involve land with similar 
characteristics.’ Finally, the ‘project enhancement rule’ 
in condemnation law disallows the inclusion of any 
increase in market value attributable to the project 
itself.” 

“A landowner . . . may rebut the presumption that 
the current use is the highest and best use of the land 
taken. Arms’ length sales to the other pipeline 
companies that were voluntary, contemporary, local, 
and involve land with similar characteristics are some 
evidence demonstrating that the highest and best use of 

the property was as a pipeline easement.” 
Here, the landowner sought to offer other sales of 

pipeline easements on his and neighboring tracts. This 
was “some evidence” he could have sold the subject 
easement to another. “Because exclusion of this 
testimony denied the landowners their opportunity to 
rebut the presumption that the land’s highest and best 
use was purely agricultural, we conclude that the trial 
court’s error was harmful. . . . ” “A landowner must 
show a ‘reasonable probability’ that the land would 
‘likely be needed in the near future for another use’—
that is, to sell to another interested market participant.” 

Condemnation should provide a windfall for 
neither the landowner nor carrier. 
 
2. FieldTurf USA, Inc. v. Pleasant Grove Independent 

School District, 642 S.W.3d 829 (Tex. 2022) 
 
While “‘[t]he same evidentiary standards that apply 

in trials also control the admissibility of evidence in 
summary-judgment proceedings,’ ‘the rules of error 
preservation also apply.’ Thus, to complain on appeal 
about defects in the form of summary judgment 
evidence, a party must both timely object and secure a 
ruling from the trial court on the objection.” A “defect 
in the form of summary judgment evidence provides no 
‘grounds for reversal unless specifically pointed out by 
objection by an opposing party with opportunity, but 
refusal, to amend.’ Without both an objection and a 
ruling, the complained-of evidence remains part of the 
summary judgment record and should be considered by 
the court of appeals in reviewing the trial court’s 
judgment.”  

A report from Altech’s expert did not establish that 
fact issue that the excluded report from PGISD sought to 
create. Even though the Court “indulge reasonable 
inferences in the nonmovant’s favor,” here PGISD’s 
requested inference from Altech’s report was “not a 
reasonable one.” Rather, “it would be impermissible 
speculation.” 

 
3. In re ExxonMobil, 635 S.W.3d 631 (Tex. 2021) 

 
After a plant explosion, many workers were treated 

by the same providers under Letters of Protection. They 
later sued Exxon, seeking inter alia millions of dollars 
in medical expenses. Exxon sought to discover the 
customary rates charged by the providers. The Supreme 
Court granted mandamus for Exxon, ruling that the trial 
abused its discretion by denying the discovery to Exxon, 
and that Exxon had no adequate remedy by appeal. 

In re North Cypress  earlier held that “[e]vidence 
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of a medical provider’s negotiated rates for private 
insurers and public payers is relevant, though not 
dispositive, when considering the reasonableness of its 
chargemaster rates . . . regardless of whether a party is 
challenging the reasonableness of rates secured by a 
medical lien . . . or the reasonableness of rates sup-
porting a claim for personal-injury damages.” In re K & 
L Auto Crushers . 

 
4. In re Flores, ___ S.W.3d ___ (Tex. 2021) 

(12/17/21) 
 
In personal injury case, Salsedo filed affidavits of 

the reasonableness and necessity of medical services 
under TEX. CIV. PRAC. & REM. CODE, § 18.001, and 
Flores filed controverting affidavits. The trial court 
struck them as well as certain expert designations. The 
Supreme Court returned the case to the trial court to 
reconsider its rulings in light of the Court’s sub-
sequently issued “opinion in In re Allstate Indemnity 
Co., 622 S.W.3d 870 (Tex. 2021).” Accordingly, Flores’ 
petition for mandamus was denied. 

 
5. Apache Corporation v. Davis, 627 S.W.3d 324 

(Tex. 2021) 
 
Legal assistant had ongoing dispute within legal 

department after she was not accommodated when 
company’s working hours were changed. She wrote a 
lengthy email which included complaints about 
harassment, and brought suit when she was later was 
terminated. Because there was evidence that company 
was already considering firing her, the Supreme Court 
ruled that there was “no evidence that but for Davis’ 
complaining of gender discrimination in her December 
3 email, she would not have been terminated when she 
was.”  

An “an employee claiming retaliation must prove 
that but for his protected conduct, his employer’s 
prohibited conduct ‘would not have occurred when it 
did.’” An “‘adverse employment action ‘based solely’ 
on reasons unrelated to [protected conduct] destroys the 
causal link.’” 

“[E]vidence of but-for causation is often circum-
stantial. . . .” Footnote 3: “‘In evaluating but-for 
causation evidence in retaliation cases, we examine all 
of the circumstances, including temporal proximity 
between the protected activity and the adverse action, 
knowledge of the protected activity, expression of a 
negative attitude toward the employee’s protected 
activity, failure to adhere to relevant established com-
pany policies, discriminatory treatment in comparison 

to similarly situated employees, and evidence the 
employer’s stated reason is false.’” 

Firing someone previously contemplated, though 
not finally determined, “is no evidence whatever of 
causality.” Evidence “‘that an adverse employment 
action was preceded by a superior’s negative attitude 
toward an employee’s report of illegal conduct is not 
enough, standing alone, to show a causal connection 
between the two events.’” 

Carrying “‘out a previously planned employment 
decision is no evidence of causation,’ even if the 
employment decision was ‘contemplated[] though not 
yet definitively determined.’” 

Evidence “of disparate treatment of other em-
ployees’ conduct requires that the employees’ circum-
stances be ‘comparable in all material respects’” to the 
circumstances of the plaintiff. 

 
6. In re Hub Group Trucking, Inc., 625 S.W.3d 315 

(Tex. 2021) 
 
Trial court struck a counteraffidavit to an affidavit 

that had been filed under TEX. CIV. PRAC. & REM. CODE 
§ 18.001. The Supreme Court denied the mandamus to 
give the trial court “the opportunity to reconsider its 
orders in light of” the Court’s recent ruling in In re 
Allstate Indemnity Co. 

 
7. In re Guevara, 624 S.W.3d 920 (Tex. 2021) 

 
Relators filed a counteraffidavit to plaintiff’s 

billing records affidavits. Trial court stuck it. Following 
the recent case of In re Allstate, the Supreme Court ruled 
that “mandamus relief is appropriate when a trial court 
issues an order under [TEX. CIV. PRAC. & REM. CODE 
§ 18.001] that vitiates or severely compromises a party’s 
defense by precluding the party that offered the 
counteraffidavit from otherwise challenging the reason-
ableness or necessity of the claimant’s medical expenses 
at trial.” Accordingly, the Court granted the mandamus 
“without prejudice to [plaintiff’s] ability to re-file a 
motion to challenge whether [defendants’] counter-
affidavits comply with section 18.001 in light of our 
opinion in In re Allstate Indemnity Co.” 

 
8. In re Jeremiah Parks, 631 S.W.3d 700 (Tex. 2021) 

 
Trial court struck counteraffidavits to affidavits 

that plaintiff had filed pursuant to TEX. CIV. PRAC. & 
REM. CODE § 18.001. The Supreme Court denied the 
mandamus to give the trial court “the opportunity to 
reconsider its orders in light of” the Court’s recent ruling 
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in In re Allstate Indemnity Co. 
 

9. In re K&L Auto Crushers, LLC, 627 S.W.3d 239 
(Tex. 2021) 
 
Mandamus after discovery dispute in collision case 

about the negotiated rates of hospitals when the plaintiff 
was treated under a letter of protection. 

Evidence is relevant if it has a tendency to make a 
matter of consequence more or less probable. TEX. R. 
EVID. 401. “Relevant evidence is generally admissible 
at trial, while irrelevant evidence is not. TEX. R. 
EVID. 402.” 

TEX. CIV. PRAC. & REM. CODE § 41.0105 limits 
recover of medical bills to those “actually paid or 
incurred,” but another limitation of the amount of bills a 
plaintiff can recover is “the common-law requirement 
that the amount of recoverable expenses be reasonable.” 
The plaintiff must present evidence that the bills are 
reasonable, and the “amount charged does not itself 
constitute evidence of reasonableness.” 

The “providers may offer evidence at trial 
explaining why such evidence [of negotiated rates] does 
not establish what is reasonable. . . .”  

 
10. In re Allstate Indemnity Company, 622 S.W.3d 870 

(Tex. 2021) 
 
In UIM case, insured filed billing affidavits related 

to her medical treatment, and carrier filed 
counteraffidavits. Trial court struck the affidavits and 
barred carrier from contesting the reasonableness and 
necessity of insured’s medical treatment. The Supreme 
Court granted mandamus, ruling that the affiant was 
qualified to “testify” for the purposes of the 
counteraffidavit, that “reliability” of the affiant’s testi-
mony necessary to admit expert testimony in evidence 
was not required for a counteraffidavit, and that TEX. 
CIV. PRAC. & REM. CODE § 18.001 did not authorize the 
remedy of preventing an opponent of the medical bills 
from contesting them at trial by evidence and argument, 
regardless of whether it served a counteraffidavit. 

A “party seeking to recover its past medical 
expenses must prove that the amounts paid or incurred 
are reasonable. []‘[R]ecovery of [past medical] expenses 
will be denied in the absence of evidence showing that 
the charges are reasonable.’[]); see also TEX. CIV. PRAC. 
& REM. CODE § 41.0105 (limiting the recovery of 
incurred medical expenses to the amount ‘actually paid 
or incurred by or on behalf of the claimant’).”  

TEX. CIV. PRAC. & REM. CODE § 18.001 “allows 
claimants to introduce evidence of reasonableness and 

necessity through affidavits that would otherwise be 
hearsay, and it dictates that those affidavits are sufficient 
to support findings that those medical expenses were 
reasonable and necessary.” 

Thus, if the claimant does not utilize TEX. CIV. 
PRAC. & REM. CODE § 18.001, she “must present expert 
testimony to establish the reasonableness of their 
medical expenses, even if the amount is undisputed.” 

TEX. CIV. PRAC. & REM. CODE § 18.001 “allows 
the claimant to submit to the jury the issue of the 
reasonableness of her medical expenses without 
bringing an expert to testify by serving a compliant 
affidavit that goes uncontroverted. . . .” “This initial affi-
davit must be made either by the person who provided 
the service or the person in charge of records showing 
the service provided and charge made.” The responding 
party may then “controvert the claimant’s affidavit by 
serving a ‘counteraffidavit.’” TEX. CIV. PRAC. & REM. 
CODE § 18.001(f). Here, the counteraffidavit filed by 
carrier complied with the statute.  

Footnote 4: Though the decision applied to a suit 
filed before the 2019 amendments to the statute which 
“modified the deadlines,” “our disposition would be the 
same under the current version.” 

TEX. CIV. PRAC. & REM. CODE § 18.001(f), which 
describes the expertise needed to sign a counteraffidavit 
“tracks the portion of [TEX. R. EVID. 702] that 
establishes who may be qualified to provide expert 
opinion testimony.” Here, the averments in the 
counteraffidavit shows that the affiant had sufficient 
expertise. It is not required that the affiant be someone 
in the same field of medicine; see Gunn v. McCoy which 
allowed an affidavit by an insurance agent with access 
to databases to compare medical prices. Footnote 5: In 
Gunn the Court ruled “that medical providers are in the 
best position to determine what treatments or 
procedures, and resulting expenses, are necessary. . . . 
[Yet,] the reality of our health care system does not 
require that testimony about the necessity of medical 
expenses be limited to medical providers.”  

Nevertheless, “an affiant’s credentials in a 
particular field of medicine, in the absence of any other 
showing, are insufficient to establish the required 
qualifications to controvert the reasonableness and 
necessity of medical expenses in another field.” “In 
Broders v. Heise, we held that a physician is not 
automatically qualified to testify as an expert on all 
medical matters. But we expressly recognized that even 
non-doctors could provide expert testimony on a 
specific medical issue, provided that the offering party 
establishes the expert’s knowledge, skill, experience, 
training, or education regarding the specific issue.” 
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With regard to the failure of the affiant to 
demonstrate her familiarity with the relevant services 
and the use of “median” charges, these could be a basis 
to challenge the admissibility of her testimony at trial. 
TEX. CIV. PRAC. & REM. CODE § 18.001 “1 does not 
charge trial courts with determining the admissibility of 
an affiant’s opinions, and a trial court’s doubts about 
admissibility are not a proper basis for striking” a 
counteraffidavit. 

Footnote 6: The requirement that the affidavit be 
signed before someone who can administer an oath “is 
consistent with the general definition of ‘affidavit’ 
applicable to all civil statutes. TEX. GOV’T CODE 
§ 312.011(1) (defining ‘affidavit’ as a signed, written 
statement of facts sworn to before an officer authorized 
to administer oaths).” 

Here, the counteraffidavit provided “fair notice” of 
the basis upon which the carrier intended to controvert 
the medical bills. The standard is similar to the pleading 
requirement of TEX. R. CIV. P. 47. Under it, “a pleading 
sufficiently provides ‘fair notice of the claim involved’ 
if the opposing party can ascertain from the pleading the 
nature and basic issues in controversy and what 
testimony will be relevant.” 

TEX. CIV. PRAC. & REM. CODE § 18.001(f) does 
not require that the opinions in the counteraffidavit be 
admissible under the standard of E.I. du Pont de 
Nemours & Co. v. Robinson. The statute does not 
require that the opinions “meet the admissibility 
requirements for expert testimony.” It focuses only upon 
the “qualifications of the affiant.” The issue of 
qualifications and reliability are distinct. “‘A two-part 
test governs whether expert testimony is admissible: (1) 
the expert must be qualified; and (2) the testimony must 
be relevant and be based on a reliable foundation.’” 
Thus, reliability under Robinson or TEX. R. EVID. 702 is 
not required for a counteraffidavit. Footnote 8: “Our 
holding is limited to counteraffidavits submitted under 
section 18.001 for the purpose of controverting a 
claimant’s affidavit on the reasonableness and necessity 
of services and their costs. We do not address the 
standards for testing affidavits offered for some other 
evidentiary purpose.” 

An uncontroverted initial affidavit under TEX. CIV. 
PRAC. & REM. CODE § 18.001(b) is “sufficient evidence 
of reasonableness and necessity . . . [but not] conclusive 
on reasonableness and necessity.” Accordingly, the 
opponent can challenge it “through evidence or 
argument.” The “opposing party’s failure to serve a 
compliant counteraffidavit has no impact on its ability 
to challenge reasonableness or necessity at trial.” 

Failing to file a counteraffidavit does not constitute 

a waiver of the right to contest medical bills. A waiver 
is “‘an intentional relinquishment of a known right or 
intentional conduct inconsistent with claiming that 
right.’” 
 
11. HouseCanary, Inc. v. Title Source, Inc., 622 

S.W.3d 254 (Tex. 2021) 
 
After trial, HouseCanary moved to seal certain 

records that contained trade secrets, even though it 
admitted some into evidence and also discussed the 
trade secrets during trial. After the motion was denied, 
HouseCanary filed a motion for reconsideration, which 
would have been improper under TEX. R. CIV. P. 76a. 
The issues then became whether TEX. CIV. PRAC. & 
REM. CODE, ch. 134A, the Texas Uniform Trade Secret 
Act (TUTSA), provided an independent pathway to 
sealing records. The Supreme Court ruled that “TUTSA 
displaces some provisions of Rule 76a but does not 
provide an independent, self-contained pathway for 
sealing court records.” The Court then determined that 
the trial court abused its discretion by failing to apply 
the “non-displaced provisions” of TEX. R. CIV. P. 76a, 
and then remanded the case for the trial to exercise its 
discretion. 

 
12. Emerson Electric Co. v. Johnson, 627 S.W.3d 197 

(Tex. 2021) 
 
Plaintiff was badly burned when the compressor of 

an air conditioner exploded. He sued maker of a 
“terminal” and its affiliate, the maker of the air 
conditioner. The maker of the terminal also made a 
functionally equivalent newer model of the terminal that 
was essentially the same price and was safer. The 
Supreme Court affirmed the jury verdict alleging a 
safter alternative design, holding that the evidence was 
legally sufficient and that certain errors claimed about 
the plaintiff’s expert and the charge were not preserved. 

“The Grinnell factors describe the types of 
evidence admissible to show an unreasonably dangerous 
product. In this case, the evidence that shows the 
feasibility, cost, and availability of a safer alternative 
design also addresses the Grinnell factors. . . .” 

Here the jury did not need to resolve a disputed 
point about the source of the ignition of spraying fluids. 
“We require expert testimony on causation when an 
issue involves matters beyond jurors’ common 
understanding.” Here, though, it was undisputed that the 
fluid “fueled the flames” and that burn injuries were 
foreseeable. Because scalding fluid was a known 
consequence of the undisputed “venting,” the jury did 
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not have to sort through sources of fuel and ignition, as 
in Mack Truck. Plus, here, the theory of causation was 
not “pure conjecture.” Admitting plaintiff’s expert’s 
testimony on causation thus did not cause an “improper 
verdict.” 

 
13. Los Compadres Pescadores, LLC v. Valdez, 622 

S.W.3d 771 (Tex. 2021) 
 
Jobsite electrocution case.  
Footnote 6: “‘Evidence is conclusive only if 

reasonable people could not differ in their con-
clusions. . . .’” 

Footnote 7: Evidence of 1099s is relevant “when 
determining whether worker was an employee or 
independent contractor.” Yet, evidence may be “suf-
ficient to support employee status even though employer 
reported payment through 1099s.” 

 
14. In re Copart, Inc., 619 S.W.3d 710 (Tex. 2021) 

 
“An affiant’s belief about the facts is legally 

insufficient.” 
 

15. In the Matter of the Marriage of Angelina 
Sandoval, 619 S.W.3d 716 (Tex. 2021) 
 
Husband in Mexico filed a motion for new trial 

after wife used substituted service to serve citation and 
trial court entered a default judgment awarding her a 
house that husband contended was separate property. 
The Supreme Court reversed “[b]ecause the content of 
husband’s affidavit was sufficient to satisfy the Crad-
dock standard for obtaining a new trial and was not 
based on hearsay, and because no formal defects were 
raised in the trial court (where they might have been 
cured). . . .” 

TEX. GOV’T CODE § 312.011(1) defines an 
affidavit.  

TEX. R. EVID. 1009 sets forth the “requirements for 
translating [a] foreign document.” 

“Factual allegations set out in a movant’s affidavit 
and motion are generally accepted as true when 
uncontroverted, . . . [including] facts within the affiant’s 
personal knowledge when represented to be true and 
correct. Personal knowledge includes knowledge gained 
through firsthand experience or observation.” 

 
 Witnesses At Trial 

 
No cases to report 

 Expert Witnesses and Expert Testimony 
 

1. Pediatrics Cool Care v. Thompson, ___ S.W.3d 
___ (Tex. 2022) (5/13/22) 
 
Teenager committed suicide. Jury found pedia-

trician’s office committed malpractice and awarded 
damages. The Texas Supreme Court ruled the evidence 
of causation was legally insufficient. “Because the 
testimony does not establish but-for causation, and our 
precedent requires it in cases like this one, we reverse 
and render.” 

“To prove that medical negligence proximately 
caused an injury or death requires expert testimony. An 
expert’s scientific testimony must be ‘grounded ‘in the 
methods and procedures of science.’’ ‘Otherwise, the 
testimony is ‘no more than subjective belief or unsup-
ported speculation.’’ Thus, an expert’s bare assertions 
about causation do not suffice.” If “‘the record contains 
no evidence supporting an expert’s material factual 
assumptions, or if such assumptions are contrary to 
conclusively proven facts, opinion testimony founded 
on those assumptions is not competent evidence.’ 
Finally, when the evidence demonstrates other plausible 
causes of an injury, the expert must exclude those other 
causes with reasonable certainty.” 

Here, the Court said that the plaintiff’s expert was 
speculation, and his assumptions were contradicted by 
the testimony. He could not identify treatment that 
“‘would have prevented suicide reliably.’” While the 
plaintiff’s expert “appropriately relied on his experience 
in treating patients with depression, his connection to 
A.W.’s case relies on facts not borne out by the record.” 
“We do not require certainty. . . . Expert opinions, how-
ever, must be based on the facts in the record and not 
controverted by them, even when relying on experience 
and training as a basis for a medical opinion.” Moreover, 
he “did not exclude the alternative possibility proposed 
by” the defense expert. When “‘the facts support several 
possible conclusions, only some of which establish that 
the defendant’s negligence caused the plaintiff’s injury, 
the expert must explain to the fact finder why those 
conclusions are superior based on verifiable medical 
evidence, not simply the expert’s opinion.’” 
 
2. In re Texan Millwork, 631 S.W.3d 706 (Tex. 2021) 

 
Discovery dispute about whether a subpoena was 

required for a certain witness. 
“‘Retained experts are also subject to being 

‘controlled’ by the attorney for the party who, along 
with his client, has the power to terminate the 
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relationship in the event the expert failed to comply with 
the attorney’s instruction to appear for deposition.’” 
Accordingly, a subpoena for a deposition is not required 
by TEX. R. CIV. P. 199.3. 

 
3. In re Allstate Indemnity Company, 622 S.W.3d 870 

(Tex. 2021) 
 
In UIM case, insured filed billing affidavits related 

to her medical treatment, and carrier filed 
counteraffidavits. Trial court struck the affidavits and 
barred carrier from contesting the reasonableness and 
necessity of insured’s medical treatment. The Supreme 
Court granted mandamus, ruling that the affiant was 
qualified to “testify” for the purposes of the 
counteraffidavit, that “reliability” of the affiant’s testi-
mony necessary to admit expert testimony in evidence 
was not required for a counteraffidavit, and that TEX. 
CIV. PRAC. & REM. CODE § 18.001 did not authorize the 
remedy of preventing an opponent of the medical bills 
from contesting them at trial by evidence and argument, 
regardless of whether it served a counteraffidavit. 

TEX. CIV. PRAC. & REM. CODE § 18.001(f), which 
describes the expertise needed to sign a counteraffidavit 
“tracks the portion of [TEX. R. EVID. 702] that 
establishes who may be qualified to provide expert 
opinion testimony.” Here, the averments in the 
counteraffidavit shows that the affiant had sufficient 
expertise. It is not required that the affiant be someone 
in the same field of medicine; see Gunn v. McCoy which 
allowed an affidavit by an insurance agent with access 
to databases to compare medical prices. Footnote 5: In 
Gunn the Court ruled “that medical providers are in the 
best position to determine what treatments or 
procedures, and resulting expenses, are necessary. . . . 
[Yet,] the reality of our health care system does not 
require that testimony about the necessity of medical 
expenses be limited to medical providers.” 

Nevertheless, “an affiant’s credentials in a 
particular field of medicine, in the absence of any other 
showing, are insufficient to establish the required quali-
fications to controvert the reasonableness and necessity 
of medical expenses in another field.” “In Broders v. 
Heise, 924 S.W.2d 148 (Tex. 1996), we held that a 
physician is not automatically qualified to testify as an 
expert on all medical matters. But we expressly 
recognized that even non-doctors could provide expert 
testimony on a specific medical issue, provided that the 
offering party establishes the expert’s knowledge, skill, 
experience, training, or education regarding the specific 
issue.” 

TEX. CIV. PRAC. & REM. CODE § 18.001(f) does 

not require that the opinions in the counteraffidavit be 
admissible under the standard of E.I. du Pont de 
Nemours & Co. v. Robinson, 923 S.W.2d 549 (Tex. 
1995). The statute does not require that the opinions 
“meet the admissibility requirements for expert 
testimony.” It focuses only upon the “qualifications of 
the affiant.” The issue of qualifications and reliability 
are distinct. “‘A two-part test governs whether expert 
testimony is admissible: (1) the expert must be quali-
fied; and (2) the testimony must be relevant and be 
based on a reliable foundation.’” Thus, reliability under 
Robinson or TEX. R. EVID. 702 is not required for a 
counteraffidavit. Footnote 8: “Our holding is limited to 
counteraffidavits submitted under section 18.001 for the 
purpose of controverting a claimant’s affidavit on the 
reasonableness and necessity of services and their costs. 
We do not address the standards for testing affidavits 
offered for some other evidentiary purpose.” 

 
4. Emerson Electric Co. v. Johnson, 627 S.W.3d 197 

(Tex. 2021) 
 
Plaintiff was badly burned when the compressor of 

an air conditioner exploded. He sued maker of a 
“terminal” and its affiliate, the maker of the air con-
ditioner. The maker of the terminal also made a 
functionally equivalent newer model of the terminal that 
was essentially the same price and was safer. The 
Supreme Court affirmed the jury verdict alleging a 
safter alternative design, holding that the evidence was 
legally sufficient and that certain errors claimed about 
the plaintiff’s expert were not preserved. 

“Expert testimony is not admissible when the 
underlying methodology, technique, or foundational 
data the expert uses is unreliable or when the testimony 
is not relevant to an issue the jury must decide. An 
objection to the admissibility of expert testimony must 
be sufficiently timely and specific to allow the court to 
exercise its role as the gatekeeper of the evidence.” 

On appeal, defendants’ criticism of the expert 
“does not comport with any of the challenges that 
[defendants] presented to the trial court. The trial court 
had no opportunity to consider whether [plaintiff’s 
expert] ‘used the wrong test’ as [defendants] advocate 
now. Accordingly, this claimed error in the admission 
of expert testimony is not preserved for our review.” 

Here the jury did not need to resolve a disputed 
point about the source of the ignition of spraying fluids. 
“We require expert testimony on causation when an 
issue involves matters beyond jurors’ common under-
standing.” Here, though, it was undisputed that the fluid 
“fueled the flames” and that burn injuries were 
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foreseeable. Because scalding fluid was a known 
consequence of the undisputed “venting,” the jury did 
not have to sort through sources of fuel and ignition, as 
in Mack Truck. Plus, here, the theory of causation was 
not “pure conjecture.” Admitting plaintiff’s expert’s 
testimony on causation thus did not cause an “improper 
verdict.” 
 

 Causation, Proximate Cause, Producing Cause 
 

1. Perthuis v. Baylor Miraca Genetics Laboratories, 
LLC, ___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
Dispute about the duty to pay commissions on a 

sale completed the day after the employer terminated the 
employee. 

The plaintiff meets his burden by showing he “set 
in motion ‘a chain of events . . . which, without a break 
in their continuity, cause the buyer and seller to reach 
agreement on the sale’ as a primary and direct result of 
the plaintiff’s efforts.” The plaintiff must prove both 
“‘proximate’ and ‘but for’” causation. Footnote 21: Re-
garding brokers’ commissions, “‘the terms ‘procuring 
cause,’ ‘efficient cause,’ and ‘proximate cause’ have 
substantially, if not quite, the same meaning and are 
often used interchangeably.’” 
 
2. Pediatrics Cool Care v. Thompson, ___ S.W.3d 

___ (Tex. 2022) (5/13/22) 
 
Teenager committed suicide. Jury found pedia-

trician’s office committed malpractice and awarded 
damages. The Texas Supreme Court ruled the evidence 
of causation was legally insufficient. “Because the 
testimony does not establish but-for causation, and our 
precedent requires it in cases like this one, we reverse 
and render.” 

“Ordinarily, to recover for medical malpractice, a 
plaintiff must prove ‘to a reasonable medical probability 
that the injuries complained of were proximately caused 
by the negligence of a defendant.’ The two elements of 
proximate cause are cause-in-fact and foreseeability. A 
defendant’s negligence is the cause-in-fact of a plain-
tiff’s injury if ‘(1) the negligence was a substantial 
factor in causing the injury, and (2) without the act or 
omission, the harm would not have occurred.’ Courts 
refer to these two components as ‘substantial factor’ 
causation and ‘but for’ causation.” 

Under Bustamante, “when the facts establish that 
concurrent causation exists for multiple negligent 
actors—each whose negligence is itself a but-for cause 
of the injury in question absent the others’ concurrent 

negligence—then the but-for requirement shifts from 
the individual level to the aggregate level of defendant 
tortfeasors.” “Because both physicians had failed to 
diagnose and treat the retinopathy, it was impossible to 
say that, but for the actions of either physician, the infant 
would have a sighted life. The evidence of but-for 
causation was nonetheless present at the aggregate 
level—but for the combined negligence of Dr. Ponte and 
Dr. Llamas, the infant more likely than not would have 
a sighted life.” 

Here there were multiple defendants. Accordingly, 
if “the negligent acts of each provider are so concurrent 
that they cannot be examined in isolation, the correct 
approach is to consider whether each provider’s 
individual negligence was a substantial factor in A.W.’s 
death and whether the providers’ combined negligence 
was a but-for cause of A.W.’s death.” 

Also, in Windrum, the Court did not eliminate but-
for causation.  

“To prove that medical negligence proximately 
caused an injury or death requires expert testimony. An 
expert’s scientific testimony must be ‘grounded ‘in the 
methods and procedures of science.’’ ‘Otherwise, the 
testimony is ‘no more than subjective belief or unsup-
ported speculation.’’ Thus, an expert’s bare assertions 
about causation do not suffice.” If “‘the record contains 
no evidence supporting an expert’s material factual 
assumptions, or if such assumptions are contrary to 
conclusively proven facts, opinion testimony founded 
on those assumptions is not competent evidence.’ 
Finally, when the evidence demonstrates other plausible 
causes of an injury, the expert must exclude those other 
causes with reasonable certainty.”  

Here, the Court said that the plaintiff’s expert was 
speculation, and his assumptions were contradicted by 
the testimony. He could not identify treatment that 
“‘would have prevented suicide reliably.’” While the 
plaintiff’s expert “appropriately relied on his experience 
in treating patients with depression, his connection to 
A.W.’s case relies on facts not borne out by the record.” 
“We do not require certainty. . . . Expert opinions, 
however, must be based on the facts in the record and 
not controverted by them, even when relying on 
experience and training as a basis for a medical 
opinion.” Moreover, he “did not exclude the alternative 
possibility proposed by” the defense expert. When “‘the 
facts support several possible conclusions, only some of 
which establish that the defendant’s negligence caused 
the plaintiff’s injury, the expert must explain to the fact 
finder why those conclusions are superior based on 
verifiable medical evidence, not simply the expert’s 
opinion.’” 
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3. Dillon Gage Incorporated of Dallas v. Certain 
Underwriters of Lloyds Subscribing to Policy No. 
EE1701590, ___ S.W.3d ___ (Tex. 2021) 
(12/3/21) 
 
Construing an insurance policy exclusion, Texas 

Supreme Court ruled: first, “a loss sustained ‘con-
sequent upon’ an event connotes but-for causation under 
the policy’s exclusion,” so here the exclusion to 
coverage applied; and, second, UPS’s “alleged negli-
gence was a concurrent cause of the loss, dependent 
upon handing over the property against the fraudulent 
checks.” Since UPS’s alleged negligence was not an 
independent cause under the facts, the “concurrent-
causation doctrine” precluded coverage. 

The Court had to consider various standards of 
causation. “The ordinary meaning of ‘consequent upon’ 
is ‘following as a result or effect.’” “Consequent upon” 
can be characterized as “‘flow from.’” Footnote 13: 
“‘This Court has held that ‘arise out of’ means that there 
is simply a ‘causal connection or relation,’ which is 
interpreted to mean that there is but-for causation, 
though not necessarily direct or proximate causation.’” 

An “event can have more than one cause, even 
under proximate-causation standards.” 

“Texas concurrent-causation doctrine applies when 
covered and excluded events combine to cause an 
insured’s loss. Under that doctrine, if covered and 
uncovered events are inseparable, then causation is 
concurrent, the insurance policy’s exclusion applies, 
and the insurer owes no coverage for the loss. ‘But when 
a covered event and an excluded event ‘each inde-
pendently cause’ the loss, ‘separate and independent 
causation’ exists, ‘and the insurer must provide 
coverage despite the exclusion.’’” In this case, the 
causation was concurrent, not independent. 

 
4. Apache Corporation v. Davis, 627 S.W.3d 324 

(Tex. 2021) 
 
Legal assistant had ongoing dispute within legal 

department after she was not accommodated when 
company’s working hours were changed. She wrote a 
lengthy email which included complaints about 
harassment, and brought suit when she was later was 
terminated. Because there was evidence that company 
was already considering firing her, the Supreme Court 
ruled that there was “no evidence that but for Davis’ 
complaining of gender discrimination in her December 
3 email, she would not have been terminated when she 
was.”  

“[E]vidence of but-for causation is often 
circumstantial. . . .” Footnote 3: “‘In evaluating but-for 
causation evidence in retaliation cases, we examine all 
of the circumstances, including temporal proximity 
between the protected activity and the adverse action, 
knowledge of the protected activity, expression of a 
negative attitude toward the employee’s protected 
activity, failure to adhere to relevant established com-
pany policies, discriminatory treatment in comparison 
to similarly situated employees, and evidence the 
employer’s stated reason is false.’” 

The “‘standard of causation in whistleblower and 
similar cases should be that the employee’s protected 
conduct must be such that, without it, the employer’s 
prohibited conduct would not have occurred when it 
did.’” This applies to retaliation claims in worker’s 
compensation cases, too.  

Firing someone previously contemplated, though 
not finally determined, “is no evidence whatever of 
causality.” Evidence “‘that an adverse employment 
action was preceded by a superior’s negative attitude 
toward an employee’s report of illegal conduct is not 
enough, standing alone, to show a causal connection 
between the two events.’” 

Carrying “‘out a previously planned employment 
decision is no evidence of causation,’ even if the em-
ployment decision was ‘contemplated[] though not yet 
definitively determined.’” 

Evidence “of disparate treatment of other em-
ployees’ conduct requires that the employees’ circum-
stances be ‘comparable in all material respects’” to the 
circumstances of the plaintiff. 

 
5. In re K&L Auto Crushers, LLC, 627 S.W.3d 239 

(Tex. 2021) 
 
Mandamus after discovery dispute in collision case 

about the negotiated rates of hospitals when the plaintiff 
was treated under a letter of protection. 

Even if a plaintiff is legally bound to pay an 
unreasonable amount for services, the defendant’s 
liability “would still be limited to a reasonable amount. 
To be sure, the purpose of requiring tortfeasors to 
compensate claimants for their damages is to make the 
claimant whole by placing the claimant “in the position 
in which he would have been absent the defendant’s 
tortious act.” But unreasonably high bills are not caused 
by the incident. “[T]ortfeasors are responsible only for 
losses caused by their tortious conduct—that is, losses 
that are ‘the necessary and usual result of the tortious 
act.’” See Footnote 8. 
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6. Landry’s, Inc. v. Animal Legal Defense Fund, 631 
S.W.3d 40 (Tex. 2021) 
 
In a defamation case, Landry’s failed to prove the 

requisite causal connection with the defendant’s 
statements. “A ‘jury cannot reasonably infer that 
defamation caused [ ] cancellations when the 
cancellations could have occurred for any number of 
reasons.’” 

 
7. Emerson Electric Co. v. Johnson, 627 S.W.3d 197 

(Tex. 2021) 
 
Products liability case. 
Here the jury did not need to resolve a disputed 

point about the source of the ignition of spraying fluids. 
“We require expert testimony on causation when an 
issue involves matters beyond jurors’ common 
understanding.” Here, though, it was undisputed that the 
fluid “fueled the flames” and that burn injuries were 
foreseeable. Because scalding fluid was a known 
consequence of the undisputed “venting,” the jury did 
not have to sort through sources of fuel and ignition, as 
in Mack Truck. Plus, here, the theory of causation was 
not “pure conjecture.” Admitting plaintiff’s expert’s 
testimony on causation thus did not cause an “improper 
verdict.” 

 
8. Los Compadres Pescadores, LLC v. Valdez, 622 

S.W.3d 771 (Tex. 2021) 
 
Jobsite electrocution case.  
Plaintiffs were required to prove that defendant’s 

‘“negligent conduct was a substantial factor in bringing 
about the injuries, and without it, the harm would not 
have occurred.’” Here, defendant waived its challenge 
to causation, but there was legally sufficient evidence, 
anyway. The power line snapped when the incident 
occurred, and there were markings on the rebar that 
contacted it. 
 

  Comparative Fault and Contributory 
Negligence (see Section V(F)(3), above) 

 
No cases to report. 
 

 Damages 
 

1. Havlinka v. HSC Pipeline Partnership, LLC, ___ 
S.W.3d ___ (Tex. 2022) (5/27/22) 
 
Private pipeline condemned landowner’s property 

for an easement to transmit polymer-grade propylene. 
Among other issues, the Supreme Court decided that “a 
property owner may testify to sales of pipeline 
easements across the property made to other pipeline 
carriers, secured through arms’ length transactions, as 
some evidence of the current highest and best use of the 
property” condemned. 

“To value condemned land for the purpose of 
compensating the landowner, one generally measures 
the difference in the market value of the land 
immediately before and immediately after the 
taking. . . . A factfinder should consider the highest and 
best use of the land in determining the market value of 
the property taken. The existing use of the land is 
presumed to be its highest and best use, ‘but the 
landowner can rebut this presumption by showing a 
reasonable probability that when the taking occurred, 
the property was adaptable and needed or would likely 
be needed in the near future for another use.’” 

“A property owner may testify about the market 
value of the property taken. The owner’s testimony must 
be based on facts that demonstrate the property’s market 
value, ‘rather than intrinsic or some other speculative 
value of the property.’ ‘Market value is ‘the price which 
the property would bring when it is offered for sale by 
one who desires, but is not obligated to sell, and is 
bought by one who is under no necessity of buying it.’’ 
Arms’ length transactions are appropriate evidence of 
market value, provided the sales are voluntary, 
contemporary, local, and ‘involve land with similar 
characteristics.’ Finally, the ‘project enhancement rule’ 
in condemnation law disallows the inclusion of any 
increase in market value attributable to the project 
itself.” 

“A landowner . . . may rebut the presumption that 
the current use is the highest and best use of the land 
taken. Arms’ length sales to the other pipeline 
companies that were voluntary, contemporary, local, 
and involve land with similar characteristics are some 
evidence demonstrating that the highest and best use of 
the property was as a pipeline easement.” 

Here, the landowner sought to offer other sales of 
pipeline easements on his and neighboring tracts. This 
was “some evidence” he could have sold the subject 
easement to another. “Because exclusion of this 
testimony denied the landowners their opportunity to 
rebut the presumption that the land’s highest and best 
use was purely agricultural, we conclude that the trial 
court’s error was harmful. . . . ” “A landowner must 
show a ‘reasonable probability’ that the land would 
‘likely be needed in the near future for another use’—
that is, to sell to another interested market participant.” 
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Condemnation should provide a windfall for 
neither the landowner nor carrier. 
 
2. Perthuis v. Baylor Miraca Genetics Laboratories, 

LLC, ___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
Dispute about the duty to pay commissions on a 

sale completed the day after the employer terminated the 
employee. 

Courts “will not award speculative damages, in-
cluding for any claim that is ‘too remote and de-
pend[ent] upon too many contingencies. . . .’ Damages 
must always be ‘proved with reasonable certainty. . . .’” 
 
3. James Construction Group, LLC v. Westlake 

Chemical Corporation, ____ S.W.3d ____ (Tex. 
2022) (5/20/2022) 
 
The “line between direct and consequential 

damages often is not a bright one.” Accordingly, the 
Court would not read a waiver of consequential 
damages to operate as a covenant not to sue for 
consequential damages, because “a party seeking 
damages that it believes in good faith, but ultimately 
incorrectly, are direct rather than consequential will not 
know whether it is in breach . . . until the nature of the 
claim has been determined on the back end of the suit.” 

 
4. Memorial Hermann Health System v. Gomez, ____ 

S.W.3d ____ (Tex. 2022) (4/22/2022) 
 
Gomez, a surgeon, sues Memorial Hermann, his 

former hospital, for defamation and business disparage-
ment, alleging Memorial Hermann engaged in a 
“whisper campaign” using faulty data on patient 
mortality to injure his reputation and his practice. At 
trial the jury questions on the defamation and business 
disparagement claims ask about two specific, quoted 
statements, one of which was a statement by hospital 
employee Todd to Pena, an employee of Gomez’s new 
hospital, Methodist West. The jury finds for Memorial 
Hermann on the anticompetition claims but finds for 
Gomez on the defamation and business disparagement 
claims, awarding over $6.3 million in damages. 

The Supreme Court holds that there is no evidence 
supporting the verdict on the defamation and business 
disparagement claims because, in part, there was no 
evidence of damages caused by Todd’s statement. 

“General damages are awarded for noneconomic 
harms, such as mental anguish or loss of reputation,” but 
“there must be proof of actual injury before a jury can  
 

award general damages.” “A defamation damage award 
compensates for the ‘actual impact of the defamation,’” 
and the “evidence must show ‘that people believed the 
statements and the plaintiff’s reputation was actually 
affected.’” 

While Pena testified that she believed Todd’s 
statement, she also testified that she had already knew 
the information, so any “change in Pena’s opinion of 
Gomez was not caused by Todd’s statement.” Also, 
“most importantly,” Methodist West actually hired 
Gomez after the statement. Finally, there was no evi-
dence in the record that Gomez’s decreased surgery 
count at Methodist West was connected to Todd’s 
statement. 
 
5. Zive v. Sandberg, 644 S.W.3d 169 (Tex. 2022) 

 
Malpractice claim against attorney. “[U]ncertainty 

as to amount of damages, unlike uncertainty as to 
existence of damages, is not fatal to recovery.” 
 
6. Signature Industries, LLC v. International Paper 

Company, ___ S.W.3d ___ (Tex. 2022) (1/14/22) 
 
Signature contracted with International Paper to 

perform services. After project delays and overruns, IP 
did not pay invoice. Signature alleged this caused it to 
lose a chance to sell itself, that it lost value, and that IRS 
fines were incurred. The Supreme Court ruled that 
Signature could not collect consequential damages and 
some of its direct damages, while discussing market 
value vs. book value of a company. “Texas law requires 
that consequential damages be both (1) foreseeable at 
the time of contracting, and (2) calculable with 
reasonable certainty. . . . A catastrophic decline in the 
plaintiff company’s overall market value was not, at the 
time of contracting, a consequence of breach fore-
seeable to the defendant. Nor was a decline in the 
accounting measure of the plaintiff company’s “book 
value” a reasonably certain way to measure its 
damages.” 

“Damages for breach of contract may include both 
direct and consequential damages. Direct damages often 
include restoration of ‘the benefit of a plaintiff’s 
bargain.’ Consequential damages, on the other hand, 
compensate the plaintiff for foreseeable losses that were 
caused by the breach but were not a necessary con-
sequence of it.” Consequential “damages ‘are not 
recoverable unless the parties contemplated at the time 
they made the contract that such damages would be a 
probable result of the breach.’” 
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Because consequential damages must be “‘proved 
with reasonable certainty,’” parties must “provide 
‘objective facts, figures, or data’ to show their lost 
profits and other consequential damages.”  

“Recovery of the lost profits flowing from lost 
business opportunities . . . has long been recognized as a 
valid theory of consequential damages.” But they must 
be proven with “reasonable certainty.” 

“Foreseeability is an independent element of any 
claim for consequential damages. Even if caused by the 
breach, damages are not recoverable if they were not 
within the breaching party’s reasonable contemplation 
at the time of contracting.” To establish foreseeability, 
Signature had to prove that IP contemplated when it 
entered the contract that Signature might collapse if IP 
did not pay. Losing “business opportunities will often 
contribute to a decline in a company’s market value, but 
whether this will be the case—and to what extent—
depends on many factors typically beyond the 
reasonable contemplation of the breaching party. The 
market for ownership of a business is distinct from the 
market the business serves.” Footnote 8: “When one 
party has given notice of the consequences of breach at 
the time of contracting, no further inquiry into the 
foreseeability of those consequences is required.” 

“Market value and book value are not inter-
changeable measures.” Without more, a drop in book 
value “cannot support an award of consequential 
damages for breach of contract.” Footnote 3: “‘Market 
value is the price the property would bring ‘when it is 
offered for sale by one who desires, but is not obligated 
to sell, and is bought by one who is under no necessity 
of buying it.’’ . . . ‘The book value of a company on any 
given date is simply the value of its total assets (TA) less 
the value of its total liabilities (TL), both as reported on 
the balance sheet on that date. In other words, book 
value is the amount of the company’s assets that would 
be left after the company’s creditors are paid off in 
full.’” 

“The law does not charge contracting parties with 
a duty to understand how their actions will affect the 
counterparty’s market valuation.” 

A case can be remanded when “‘competent evi-
dence exists to establish some reasonably certain 
amount of lost profits’ other than the amount awarded.” 
“When a lump-sum damages award contains both 
compensable and non-compensable damages, we have 
remanded the entire award for retrial based only on the 
compensable portion.” Here, some of the direct damages 
awarded were “excisable” and had to be reversed 
because they violated the contract and are “unre-
coverable as a matter of law.” 

7. Pura-Flo Corporation v. Clanton, 635 S.W.3d 637 
(Tex. 2021) 
 
Clanton bought water coolers that provided a 

stream of income from a prior investor with Pura-Flo. 
After the primary term of the contract, Pura-Flo paid 
Clanton for many years, but then determined to 
terminate the contract with him. The Supreme Court 
treated the contract as terminable at will, and, finding 
that no evidence supported the jury’s award of future 
damages, the Court reversed and rendered that part of 
the judgment. “Both the fact and amount of future 
damages lacked reasonable certainty, and there was thus 
no evidence supporting the jury’s award.” 

Future “losses need not be susceptible to exact 
calculation, but the amount ‘must be shown by 
competent evidence with reasonable certainty.’” 
Similarly, the law requires “‘that [a] claim of lost profits 
not be hypothetical or hopeful but substantial in the 
circumstances.’” “‘What constitutes reasonably certain 
evidence of lost profits is a fact intensive deter-
mination.’” Accordingly, “[f]uture-damages awards 
must be ascertained using ‘objective facts, figures, or 
data.’” 

Here, there was no evidence “that the contract 
would endure,” since Pura-Flo had stopped paying 
Clanton, and had stated that the contract was treated as 
terminated. A “party may not terminate an indefinite 
contract so long as it continues ‘to hold in [its] pos-
session and operate for [its] own use and benefit the 
entire subject-matter of the contract, to the prejudice of 
the other party.’” There was “no reasonable basis exists 
for a juror to believe the contract would have continued 
after trial, and thus, no basis exists for reasonable cer-
tainty as to either the fact or amount of future damages.” 

 
8. In re ExxonMobil, 635 S.W.3d 631 (Tex. 2021) 

 
After a plant explosion, many workers were treated 

by the same providers under Letters of Protection. They 
later sued Exxon, seeking inter alia millions of dollars 
in medical expenses. Exxon sought to discover the 
customary rates charged by the providers. The Supreme 
Court granted mandamus for Exxon, ruling that the trial 
abused its discretion by denying the discovery to Exxon, 
and that Exxon had no adequate remedy by appeal. 

Reasonableness of bills “is a well-settled common-
law limitation on recoverable expenses. . . .” Thus, 
evidence of the [health care] providers’ rates is relevant 
to determining whether they are reasonable, and thus 
recoverable.” 
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9. Hogan v. Zoanni, 627 S.W.3d 163 (Tex. 2021) 
 
An issue was raised when a defamation plaintiff 

amended his suit to allege additional defamatory 
statements.  

The purpose of the Defamation Mitigation Act 
(DMA), TEX. CIV. PRAC. & REM. CODE § 73.051 et seq., 
is to provide the defamed person with a method to 
mitigate his damages. 

In a defamation case, “actual damages remain sub-
ject to the general requirement that plaintiffs mitigate 
their damages to the extent reasonably possible.” 

 
10. Bonsmara Natural Beef Company, LLC v. Hart of 

Texas Cattle Feeders, LLC, ___ S.W.3d ___ (Tex. 
2020) (6/26/2020) 
 
Footnote 23: “[L]iquidated damages clause is a 

contractual device that parties use to determine their 
rights and liabilities in the event of a dispute. And, . . . a 
liquidated damages clause is generally as enforceable as 
any other contractual provision.” 
 
11. In re K&L Auto Crushers, LLC, 627 S.W.3d 239 

(Tex. 2021) 
 
After motor vehicle collision, plaintiff obtained 

medical care when her attorney sent a letter of protection 
(LOP). When the parties fought about defendants’ 
counter affidavits attacking the reasonableness of 
plaintiff’s billing affidavits, defendants sought to obtain 
the rates charged by the healthcare providers’ negotiated 
rates and costs. Although defendant attempted to narrow 
the scope of its requests to that allowed by In re North 
Cypress, the trial court quashed them. The Supreme 
Court granted defendants’ mandamus, ruling that “the 
information we found relevant to the reasonableness of 
the provider’s rates in North Cypress is equally relevant 
here.” Accordingly, “the trial court abused its discretion 
by denying outright the defendants’ narrowed 
requests—which they expressly limited to the discovery 
we approved in North Cypress—because at least some 
of the discovery requested is relevant, the narrowed 
requests were sufficiently tailored, the providers and the 
plaintiff failed to submit evidence establishing that the 
narrowed requests were unduly burdensome, and the 
trial court failed to consider whether a protective order 
would reasonably protect against the disclosure of any 
confidential information or trade secrets.” 

North Cypress ruled that a hospital’s negotiated 
rates “charged to private insurers and public payors” 
were relevant to whether chargemaster rates are 

reasonable. The hospital’s costs also have “some 
bearing” on the reasonableness of charges. Neither 
chargemaster rates nor negotiated rates are “dispositive” 
of reasonableness. 

A “medical lien is invalid to the extent it seeks to 
secure charges that exceed a ‘reasonable and regular 
rate’ see TEX. PROP. CODE § 55.004(d)(1). . . .” 

TEX. CIV. PRAC. & REM. CODE § 41.0105 limits 
recover of medical bills to those “actually paid or 
incurred,” but another limitation of the amount of bills a 
plaintiff can recover is “the common-law requirement 
that the amount of recoverable expenses be reasonable.” 
The plaintiff must present evidence that the bills are 
reasonable, and the “amount charged does not itself 
constitute evidence of reasonableness.” 

Even if a plaintiff is legally bound to pay an 
unreasonable amount for services, the defendant’s 
liability “would still be limited to a reasonable amount. 
To be sure, the purpose of requiring tortfeasors to 
compensate claimants for their damages is to make the 
claimant whole by placing the claimant “in the position 
in which he would have been absent the defendant’s 
tortious act.” But unreasonably high bills are not caused 
by the incident. “[T]ortfeasors are responsible only for 
losses caused by their tortious conduct—that is, losses 
that are ‘the necessary and usual result of the tortious 
act.’” See Footnote 8. 
 

 Gross Negligence and Punitive Damages 
 

1. Hogan v. Zoanni, 627 S.W.3d 163 (Tex. 2021) 
 
An issue was raised when a defamation plaintiff 

amended his suit to allege additional defamatory 
statements.  

The “DMA’s exemplary-damages bar is trigged by 
knowledge, not the date of publication. TEX. CIV. PRAC. 
& REM. CODE § 73.055(c).” 

The DMA “allows a defendant to file a motion to 
declare a request either insufficient or untimely within 
sixty days of service of citation . . .  [which] serves the 
dual purposes of establishing a date the plaintiff had 
knowledge of the publication and informing the plaintiff 
that it has yet to provide a request to possibly preserve 
exemplary damages.” 

“Although a defendant’s proactive change to an 
allegedly defamatory publication can bar exemplary 
damages absent actual malice, receipt of a request pro-
vides defendants additional avenues to bar exemplary 
damages. Within thirty days of a request, a defendant 
can either sufficiently change the publication or force 
the plaintiff to produce evidence of falsity. If a 
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defendant chooses to request evidence of falsity, the 
defendant may then respond to the evidence by making 
a change to bar exemplary damages. If a plaintiff fails 
to provide evidence within thirty days, the plaintiff loses 
its right to exemplary damages absent good cause or 
proof of actual malice.” 
 

 Trial Amendment 
 
No cases to report 
 

 Jury Charge and Submission to Jury 
 

1. Havlinka v. HSC Pipeline Partnership, LLC, ___ 
S.W.3d ___ (Tex. 2022) (5/27/22) 
 
The determination of a “public use” for con-

stitutional compliance in a condemnation by a private 
company is made by the court and not the jury. 
 
2. In re J.W., ____ S.W.3d ____ (Tex. 2022) 

(5/27/22) 
 
Under Crown Life Insurance Co. v. Casteel, 22 

S.W.3d 378 (Tex. 2000), “‘[w]hen a single broad-form 
liability question erroneously commingles valid and 
invalid liability theories and the appellant’s objection is 
timely and specific, the error is harmful when it cannot 
be determined whether the improperly submitted 
theories formed the sole basis for the jury’s finding.” 

In this parental termination case, three different 
predicate grounds were submitted in a broad-form 
question, but there was legally insufficient evidence to 
support at least one. While broad-form parental 
termination questions were permissible under Texas 
Department of Human Services v. E.B., 802 S.W.2d 647 
(Tex. 1990) and the version of TEX. R. CIV. P. 277 in 
effect at the time of trial, the submission of all three 
predicates here constitutes Casteel error. 

The Court notes that in 2020, the Supreme Court 
amended TEX. R. CIV. P. 277 to overrule E.B., and now 
“a broad-form termination question is error regardless 
of the evidentiary support for a particular ground.”  

 
3. Memorial Hermann Health System v. Gomez, ____ 

S.W.3d ____ (Tex. 2022) (4/22/2022) 
 
Gomez, a surgeon, sues Memorial Hermann, his 

former hospital, on anticompetition claims and for 
defamation and business disparagement, alleging 
Memorial Hermann engaged in a “whisper campaign” 
using faulty data on patient mortality to injure his 

reputation and his practice. At trial the jury questions on 
the defamation and business disparagement claims ask 
about two specific, quoted statements: One statement by 
hospital employee Auzenne to Gomez that the hospital 
needed to share the mortality data, and another by 
hospital employee Todd to Pena, an employee of 
Gomez’s new hospital, Methodist West, that Todd had 
heard about high mortality rates and other problems. 
The jury finds for Memorial Hermann on the anti-
competition claims but finds for Gomez on the de-
famation and business disparagement claims, awarding 
over $6.3 million in damages. 

Memorial Hermann appeals, challenging the legal 
sufficiency of the evidence to support the verdict and 
arguing that there was no evidence that Auzenne 
published the quoted statement or that Gomez was 
harmed by Todd’s statement. The court of appeals 
affirms, interpreting the charge more broadly and 
holding there was evidence that the data referred to by 
Auzenne was published and that Gomez was harmed by 
a “whisper campaign” of which the Todd statement was 
an example. 

The Supreme Court agrees with Memorial 
Hermann and renders a take nothing judgment for it.  

“Jury charges are given their commonsense 
interpretation, gleaned from both the text of the charge 
and the context of the case.” “When faced with am-
biguous jury findings, a reviewing court must interpret 
the charge such that the findings uphold the judgment.” 
“But a court cannot ignore a charge’s plain, common-
sense meaning merely because an unreasonable 
interpretation would better align with the judgment.” 

Interpreting the jury charge, the Supreme Court 
holds that the questions were limited to the specific, 
quoted statements. “The text of the jury instruction was 
unmistakably clear. It directed the jury to ‘[a]nswer the 
following questions with respect to Byron Auzenne’s 
alleged statement that . . . ,’” and then quoted the 
statement. “The use of the quotation marks gave the jury 
the ‘exact phraseology’ they were to consider.” “Me-
morial Hermann’s interpretation of the charge . . . is 
inescapable.” 

“We agree that the evidence and pleadings can 
assist a court in interpreting a jury charge, especially the 
evidence because it provides the context for the jury’s 
understanding of the case,” but an appellate “court is not 
free to rewrite an unobjected and unambiguous jury 
charge in order to better capture what it perceives to be 
the ‘crux’ of the case.” The jury “was not free to 
disregard what the charge plainly asked. To hold 
otherwise would be to allow the jury to not just make 
the findings, but determine which findings are to be 
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made. That is the province of the court.” 
The jury charge only asked about the specific, 

quoted statements. There is no evidence that Auzenne’s 
statement was ever published to a third party, and there 
was no evidence that Gomez was injured by Todd’s 
statement. Accordingly, there is no evidence supporting 
the verdict, and the Supreme Court renders judgment for 
Memorial Hermann. 
 
4. Columbia Valley Healthcare System, L.P. v. 

A.M.A., ___ S.W.3d ___ (Tex. 2022) (4/22/22) 
 
In a medical malpractice case, the hospital 

requested that the jury answer questions related to the 
structuring of future medical payments. The Supreme 
Court ruled that the hospital was not entitled to a jury 
determination, though the trial court had discretion to 
submit such questions. 

Trial court denied hospital’s request for jury 
questions related to structured payments. Hospital “had 
a right under the Texas Constitution to a jury 
determination of every fact essential to the resolution of 
the claims brought against it. But A.M.A.’s claim 
remains one for medical malpractice, and [hospital] 
received a jury trial on that underlying claim. . . .” 

“The judge . . . was required to base her orders 
concerning the award structure on the evidence 
presented at trial. The Constitution does not require a 
jury to go further and allocate how or when its award 
will be paid. . . . Finally, the periodic-payments statute 
does not implement a constitutional guarantee.” 

It “is not incumbent upon the court to submit 
granular questions relating to the proper structuring of 
periodic payments to the jury. The statute does not 
require the jury to make findings of life expectancy or 
an annualized assessment of medical expenses. See TEX. 
CIV. PRAC. & REM. CODE § 74.503. Rather, . . . the 
statute expressly directs ‘the court,’ under specified 
conditions, to structure the award as periodic pay-
ments. . . .” The trial court retains discretion, though, to 
submit those questions to a jury. Footnote 5: Tex. R. 
Civ. P. 278 does not “require that these questions be 
submitted to the jury. We have interpreted this rule to 
require submitting ‘controlling questions’ to the jury.” 

 
5. Catholic Diocese of El Paso v. Porter, 622 S.W.3d 

824 (Tex. 2021) 
 
Volunteers of a charity that bought a booth at a 

festival sponsored by the Catholic Diocese were injured 
in a fire apparently caused by a propane tank. The  
 

Supreme Court ruled that they were licensees, ruled that 
defense counsel’s summation was not improper, and the 
Court rendered judgment that they take nothing. 

The “‘law recognizes . . . that some accidents occur 
without anyone’s negligence.’ A jury may be in-
structed . . . that ‘[a]n unavoidable accident is ‘an event 
not proximately caused by the negligence of any party 
to it.’’” 

An “unavoidable accident” instructs the jury that it 
does not have to find some party at fault. It is most often 
used about physical conditions, like weather, or in cases 
involving children too young to be negligent. Footnote 
47: The TEXAS PATTERN JURY CHARGE on negligence 
asks “‘whether ‘the negligence, if any,’ of particular 
persons proximately caused an occurrence’, [which] 
does not imply ‘that the occurrence was caused by 
someone’s negligence.’” 
 
6. Emerson Electric Co. v. Johnson, 627 S.W.3d 197 

(Tex. 2021) 
 
Plaintiff was badly burned when the compressor of 

an air conditioner exploded. He sued maker of a 
“terminal” and its affiliate, the maker of the air 
conditioner. The maker of the terminal also made a 
functionally equivalent newer model of the terminal that 
was essentially the same price and was safer. The 
Supreme Court affirmed the jury verdict, holding among 
other things that certain errors claimed about the charge 
were not preserved or did not lead to an improper 
verdict. 

“A trial court has broad discretion in constructing 
the charge, so long as it is legally correct. ‘The goal of 
the charge is to submit to the jury the issues for decision 
logically, simply, clearly, fairly, correctly, and com-
pletely.’ We will not reverse a jury verdict based on 
charge error unless the error ‘probably caused the ren-
dition of an improper judgment’ or ‘probably prevented 
the petitioner from properly presenting the case to the 
appellate courts.’” 

The ‘“‘jury need not and should not be burdened 
with surplus instructions’ when balancing various 
factors in design-defect cases.’” 

The Legislature has determined that, in a design 
defect case, the plaintiff must establish “‘that: (1) there 
was a safer alternative design; and (2) the defect was a 
producing cause of the personal injury . . . for which the 
claimant seeks recovery.’” TEX. CIV. PRAC. & REM. 
CODE § 82.005(a). The charge must conform to this.  

The Court reviews “all charges: to ensure that 
[each] ‘(1) assists the jury, (2) accurately states the law,  
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and (3) finds support in the pleadings and evidence.’”  
If “‘a trial court refuses to submit a requested 

instruction that is otherwise proper, the question on 
appeal is whether the request was reasonably necessary 
to enable the jury to render a proper verdict.’ . . . [Here, 
the lack of the Grinnell factors] did not cause an improper 
verdict because the challenged factor was subsumed 
within the instructions that the trial court gave.” 

Here, the court instructed the jury based upon 
STATE BAR OF TEXAS, TEXAS CIVIL PATTERN JURY 
CHARGES PJC 71.4 (2020). This adequately captured 
the disputed Grinnell factor. “Though a proper design-
defect charge should include the entire explanatory 
phrase, its omission was not harmful error in this case.” 
And, though “error, the failure to instruct the jury to 
separately consider the utility of the compressor to 
[plaintiff] and to the public did not cause an improper 
verdict.” 

A “charge in a personal-injury products case 
should focus the jury on ‘the gravity and likelihood of 
injury.’ But the ordinary definition of ‘risk’ is the 
‘possibility’ (or likelihood) ‘of suffering harm or loss.’ 
It would have been better to instruct the jury to consider 
the likelihood and the gravity of the injury. Its omission 
was not harmful error, however, because ‘risk’ 
encompasses ‘likelihood.’” 

“The touchstone for whether an objection preserves 
an issue for appeal is whether the litigant timely and 
plainly made the trial court aware of its complaint and 
obtained a ruling.” Here, defendants failed to make the 
trial court aware of a “Casteel-type error in the 
apportionment question.” 

 
7. Los Compadres Pescadores, LLC v. Valdez, 622 

S.W.3d 771 (Tex. 2021) 
 
Jobsite electrocution case.  
“A fatal conflict between jury answers exists when 

one answer would require a judgment in one party’s 
favor while another answer would require a judgment in 
the opposing party’s favor. But a party who claims that 
jury answers fatally conflict must raise that objection 
with the trial court before the court discharges the jury, 
so that the court can correct the error by providing 
additional instructions and retiring the jury for further 
deliberations. Because [defendant] did not object to the 
jury’s allegedly conflicting answers before the trial 
court discharged the jury, it cannot now complain that 
the conflicting answers undermine the judgment based 
on the jury’s verdict.” 
 

 Closing Argument 
 

1. Catholic Diocese of El Paso v. Porter, 622 S.W.3d 
824 (Tex. 2021) 
 
Volunteers of a charity that bought a booth at a 

festival sponsored by the Catholic Diocese were injured 
in a fire apparently caused by a propane tank. The 
Supreme Court ruled that they were licensees, and the 
Court rendered judgment that they take nothing. 

Plaintiffs complained that that defense counsel 
argued in a manner that triggered the doctrine of 
“unavoidable accident,” which had not been pleaded. 
The argument was not improper because the jury could 
find that no one was responsible. Some evidence of 
negligence does not bar arguing that the jury could find 
that “‘nobody’s responsible.’” 

None of the trial judge’s rulings “‘probably caused 
the rendition of an improper judgment’ or ‘probably 
prevented the petitioner from properly presenting the 
case to the appellate courts.’” Accordingly, such alleged 
“errors would be harmless and therefore not reversible.” 
 
2. In re State Farm, 629 S.W.3d 866 (Tex. 2021) 

 
Two policyholders with UIM claims sued State 

Farm alleging only violations of the Texas Insurance 
Code, and not breach of the insurance contract. State 
Farm asserted that the policyholders were required to 
prove a breach of the policy, and that the claims under 
the Insurance Code should be bifurcated. Unlike the trial 
court, the Supreme Court agreed and granted man-
damus. Bifurcation is proper because it “tends to 
preserve judicial resources” and also “because evidence 
of the insurer’s settlement offer may be admissible in 
one phase of the trial but inadmissible in the other.” 

Extra-contractual claims must be bifurcated “‘until 
the underinsured motorist breach of contract claim is 
determined.’” 

TEX. R. CIV. P. 174(b) “authorized the trial courts 
to bifurcate the trials of the insureds’ Insurance Code 
claims, as requested by State Farm.” Thus, the trial 
courts could order separate trials. 

“‘When all of the facts and circumstances of the 
case unquestionably require a separate trial to prevent 
manifest injustice, and there is no fact or circumstance 
supporting or tending to support a contrary conclusion, 
and the legal rights of the parties will not be prejudiced 
thereby, there is no room for the exercise of discretion.’” 

“‘When all of the facts and circumstances of the 
case unquestionably require a separate trial to prevent  
manifest injustice, and there is no fact or circumstance  
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supporting or tending to support a contrary conclusion, 
and the legal rights of the parties will not be prejudiced 
thereby, there is no room for the exercise of discretion.’” 

“When a bifurcated trial is denied in these 
circumstances, the insurer lacks an adequate appellate 
remedy for the ‘time and money utterly wasted enduring 
eventual reversal of improperly conducted pro-
ceedings.’”  
 

 Directed Verdict 
 

1. City of Baytown v. Shrock, ____ S.W.3d ____ 
(Tex. 2022) (5/13/2022) 
 
“We review a trial court’s grant of directed verdict 

de novo, using the legal sufficiency standard appellate 
courts apply to no-evidence summary judgments.” 
 
2. In re USAA General Indemnity Company, 629 

S.W.3d 878 (Tex. 2021) 
 
Plaintiff sued tortfeasor motorist and UIM carrier. 

In the case against the tortfeasor, the plaintiff settled 
with the tortfeasor after the verdict but before a 
judgment. Thus, collateral estoppel did not bind the 
plaintiff.  

“A jury announces its decision with its verdict, but 
the resulting judgment, not the verdict, confers 
enforceable legal rights. Integral to the distinction is the 
trial court’s ability to determine whether the verdict is 
proper and supported by evidence before rendering 
judgment. In making those determinations, a trial court 
can render judgment notwithstanding the verdict, 
disregard an unsupported jury finding, or grant a new 
trial. Thus, to ensure the determination’s finality and 
provide adequate procedural protections for both the 
insured and the insurer, the judgment—not the verdict—
establishes the amount an insured is ‘legally entitled to 
recover’ for purposes of calculating UIM benefits.” See 
TEX. R. CIV. P. 290 and 301. 

“A party’s pre-judgment agreed dismissal has the 
same effect on a verdict against that party as a new trial 
order—it makes the verdict unenforceable.”  

Footnote 26: “Although a dismissal with prejudice, 
unlike one without, prevents relitigation of the same 
claim against the same party, it does not follow that a 
verdict remains enforceable after such a dismissal.” 
 

 Jurors and Jury Deliberation 
 

1. Memorial Hermann Health System v. Gomez, ____ 
S.W.3d ____ (Tex. 2022) (4/22/22) 
 
The jury “was not free to disregard what the charge 

plainly asked. To hold otherwise would be to allow the 
jury to not just make the findings, but determine which 
findings are to be made. That is the province of the 
court.” 
 

 Mistrial 
 
No cases to report 
 

 Judgments, Costs, Interest, and Bonds 
 

1. In re Greg Abbott, ___ S.W.3d ___ (Tex. 2022) 
(5/13/22) 
 
The Attorney General (AG) issued an opinion that 

a sex change operation could constitute child abuse. The 
governor then sent a letter to the Department of Family 
and Protective Services (DFPS) that all departments must 
follow the law as explained by the AG. DFPS then issued 
a press release that it would follow the law as mentioned 
by the governor and AG. Certain plaintiffs filed suit and 
the trial court granted a temporary injunction. DFPS filed 
an interlocutory appeal, which supersedes the in-
junction. The court of appeals then reinstated the 
injunction statewide. The Supreme Court granted in part 
a mandamus filed by DFPS: the Court ruled that the court 
of appeals “lacked any authority under [TEX. R. APP. 
P. 29.3] to afford relief to nonparties throughout the 
state.” The Court further granted relief for the governor 
since he is not in charge of DFPS. The Court lastly ruled 
that DFPS did not “established its entitlement to 
mandamus relief” to the remainder of the temporary 
injunction. 

The “trial court’s temporary injunction was 
superseded by operation of law when the State appealed 
it. See TEX. R. APP. P. 29.1(b); TEX. CIV. PRAC. & REM. 
CODE § 6.001(b).” 

But, TEX. R. APP. P. 29.1(b) allows the court of ap-
peals to make orders “‘necessary to preserve the parties’ 
rights’” during appeal. Footnote 6: If “no court can 
protect parties’ rights during an interlocutory appeal 
would raise constitutional questions about the automatic 
stay of trial court proceedings afforded” by TEX. CIV. 
PRAC. & REM. CODE § 51.014(b). 

TEX. R. APP. P. 29.1(b) only provides authority to 
protect the parties’ rights, not the rights of those who are 
not parties. 
 
2. In re Guardianship of Jones, 629 S.W.3d 921 (Tex. 

2021)  
 
The court of appeals dismisses an appeal of a trial 

court order granting motions to dismiss a bill of review 
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attacking a guardianship judgment, holding that the 
order was not a final judgment because it lacked decretal 
language, even though the order expressly states that it 
is a final judgment. In a per curiam opinion, the 
Supreme Court reversed the dismissal of the appeal, 
holding that the order is a final, appealable judgment, 
and remand the case to the court of appeals to consider 
the merits. 

“‘[T]he general rule, with a few mostly statutory 
exceptions, is that an appeal may be taken only from a 
final judgment.’” “In cases in which only one final 
judgment can be rendered,” finality is governed by 
Lehmann v. Har-Con Corp., 39 S.W.3d 191 (Tex. 
2001), under which “a judgment rendered without a 
conventional trial on the merits is not final unless (1) it 
actually disposes of every pending claim and party or 
(2) it clearly and unequivocally states that it finally 
disposes of all claims and parties, even if it does not 
actually do so.” “If the order contains a ‘clear and 
unequivocal’ finality phrase disposing of the entire case, 
the order is final, and the failure to actually dispose of 
all claims and parties renders the order erroneous but not 
interlocutory.” 

In probate and guardianship proceedings, which 
“present ‘an exception to the “one final judgment” 
rule,’ . . . Crowson v. Wakeham [, 897 S.W.2d 779 (Tex. 
1995),] establishes the test for finality,” under which “an 
order disposing of all issues and all parties ‘in the phase 
of the proceeding for which it was brought’ is final and 
appealable even when the proceeding remains pending 
as to other issues.” 

Here, the order was final regardless of whether 
Lehmann or Crowson control. “‘Decretal’ refers to 
language granting or denying the remedy sought, which 
in this case was dismissal of the bill-of-review petition.” 
The lack of “words like ‘ordered, adjudicated, and 
decreed’” was immaterial where the order grants 
motions to dismiss and expressly states it is a “‘final 
order.’” “Neither ‘[t]echnical formality’ nor ‘particular 
phraseology’ are required for finality so long as ‘the 
judgment is expressed in language which is significant 
in common understanding and parlance.’” “And 
because the order actually disposes of all claims and 
parties with respect to the petition for bill of review, 
either viewed as a separate proceeding or as a discrete 
phase of the guardianship proceeding, the order was 
final and appealable.” 

 
3. Hogan v. Zoanni, 627 S.W.3d 163 (Tex. 2021) 

 
“A suit is not pending only when it originates or is  

 

filed; a lawsuit is pending throughout its duration until 
it is resolved.” 

 
4. In re USAA General Indemnity Company, 629 

S.W.3d 878 (Tex. 2021) 
 
Plaintiff sued tortfeasor motorist and UIM carrier. 

In the case against the tortfeasor, the plaintiff settled 
with the tortfeasor after the verdict but before a 
judgment. Thus, collateral estoppel did not bind the 
plaintiff.  

“A jury announces its decision with its verdict, but 
the resulting judgment, not the verdict, confers 
enforceable legal rights. Integral to the distinction is the 
trial court’s ability to determine whether the verdict is 
proper and supported by evidence before rendering 
judgment. In making those determinations, a trial court 
can render judgment notwithstanding the verdict, 
disregard an unsupported jury finding, or grant a new 
trial. Thus, to ensure the determination’s finality and 
provide adequate procedural protections for both the 
insured and the insurer, the judgment—not the verdict—
establishes the amount an insured is ‘legally entitled to 
recover’ for purposes of calculating UIM benefits.” See 
TEX. R. CIV. P. 290 and 301. 

“A party’s pre-judgment agreed dismissal has the 
same effect on a verdict against that party as a new trial 
order—it makes the verdict unenforceable.”  

Footnote 26: “Although a dismissal with prejudice, 
unlike one without, prevents relitigation of the same 
claim against the same party, it does not follow that a 
verdict remains enforceable after such a dismissal.” 

 
5. In the Interest of GXH, 627 S.W.3d 288 (Tex. 

2021) 
 
“‘Generally, docket sheet entries are insufficient to 

constitute a decree of the court.’ But . . . [TEX. FAM. 
CODE § 101.026] expressly provides that a court may 
pronounce or render an order on its docket sheet.” 

“‘A judgment is void only when it is apparent that 
the court rendering judgment ‘had no jurisdiction of the 
parties or property, no jurisdiction of the subject matter, 
no jurisdiction to enter the particular judgment, or no 
capacity to act.’’” 

 
6. Rogers v. Bagley, 623 S.W.3d 343 (Tex. 2021) 

 
“[C]ertain elements of recovery, such as 

prejudgment interest, need not be specifically pleaded 
when recovery is mandated by statute.” 
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7. Emerson Electric Co. v. Johnson, 627 S.W.3d 197 
(Tex. 2021) 
 
Products liability case. 
Both a design defect claim and marketing defect 

claim “afford the same relief.” “‘When a party tries a 
case on alternative theories of recovery and a jury 
returns favorable findings on two or more theories, the 
party has a right to a judgment on the theory entitling 
him to the greatest or most favorable relief.’” 

 
8. In re Shelley Luther, 620 S.W.3d 715 (Tex. 2021) 

 
Trial judge held salon owner in contempt for 

violating TRO. The TRO prohibited violations of various 
orders and rules without setting out the details. Salon 
owner sought a habeas corpus. The Supreme Court ruled 
“that the temporary restraining order’s lack of 
specificity regarding the conduct to be restrained 
renders it and the Judgment of Contempt and Order of 
Confinement void.” The TRO “failed to set forth the 
conduct required and the legal basis for its issuance in 
clear, specific, and unambiguous terms.” 

The TRO here used the phrase “and/or.” Footnote 
16: The judge “created more ambiguity about this by 
making a handwritten interlineation of ‘/or’ after the 
‘and’ in the clause ‘in violation of State of Texas, Dallas 
County, and City of Dallas emergency regulations 
related to the [COVID] pandemic.’” The Supreme Court 
explained: “We have discouraged the use of ‘and/or’ 
because the term ‘inherently leads to ambiguity and 
confusion.’ [] ‘The symbol ‘/’ (a slash, or virgule), itself 
ambiguous and frowned upon, often indicates 
alternatives. Many style guides translate the phrase ‘A 
and/or B’ to mean ‘A or B or both.’’[] The use of 
‘and/or’ further obscured whether the trial court found 
Defendants violated regulations of only the state, only 
the county, only the city, or some combination of them.” 

 
9. Brumley v. McDuff, 616 S.W.3d 826 (Tex. 2021) 

 
A “trial court must not submit claims or affirmative 

defenses that the pleadings and evidence do not support, 
unless the parties tried the claim or defense by 
consent. . . .” 

Footnote 9: “Because we hold that the Brumleys’ 
pleadings support the judgment, we need not address 
their alternative contention that the parties tried adverse 
possession by consent.” 
 

 Joint and Several Liability 
 
No cases to report 

 JNOV 
 
1. In re USAA General Indemnity Company, 629 

S.W.3d 878 (Tex. 2021) 
 
Plaintiff sued tortfeasor motorist and UIM carrier. 

In the case against the tortfeasor, the plaintiff settled 
with the tortfeasor after the verdict but before a 
judgment. Thus, collateral estoppel did not bind the 
plaintiff.  

“A jury announces its decision with its verdict, but 
the resulting judgment, not the verdict, confers 
enforceable legal rights. Integral to the distinction is the 
trial court’s ability to determine whether the verdict is 
proper and supported by evidence before rendering 
judgment. In making those determinations, a trial court 
can render judgment notwithstanding the verdict, 
disregard an unsupported jury finding, or grant a new 
trial. Thus, to ensure the determination’s finality and 
provide adequate procedural protections for both the 
insured and the insurer, the judgment—not the verdict—
establishes the amount an insured is ‘legally entitled to 
recover’ for purposes of calculating UIM benefits.” See 
TEX. R. CIV. P. 290 and 301. 

“A party’s pre-judgment agreed dismissal has the 
same effect on a verdict against that party as a new trial 
order—it makes the verdict unenforceable.”  

Footnote 26: “Although a dismissal with prejudice, 
unlike one without, prevents relitigation of the same 
claim against the same party, it does not follow that a 
verdict remains enforceable after such a dismissal.” 

 
2. Emerson Electric Co. v. Johnson, 627 S.W.3d 197 

(Tex. 2021) 
 
Products liability case. 
Defendants filed “no-evidence” challenges in their 

motions for directed verdict and for a j.n.o.v. “We 
uphold the jury’s finding if some evidence supports it.” 
 

 Motion for New Trial 
 

1. Mitschke v. Borromeo, ____ S.W.3d ____ (Tex. 
2022) (5/13/2022) 
 
In a wrongful death suit against multiple 

defendants, the trial court severed an interlocutory 
summary judgment, so it became final. The plaintiff 
timely filed a motion for new trial specifically 
referencing the summary-judgment order but with the 
caption of the original cause rather than the severed 
cause. The plaintiff filed an appeal before the extended 
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deadlines, but the court of appeals dismissed the appeal 
for want of jurisdiction, holding that the motion for new 
trial with the incorrect caption failed to extend post-
judgment and appellate deadlines under TEX. R. CIV. 
P. 329b and TEX. R. APP. P. 26.1(a)(1). 

The Supreme Court reverses the court of appeals, 
holding that the motion for new trial extended the 
appellate deadline and that the notice of appeal was 
timely, and remands the case to the court of appeals for 
review of the merits. The Supreme Court’s decisions 
“require courts of appeals to find appellate jurisdiction 
even in the face of minor and non-prejudicial technical 
and clerical defects.” Overruling Philbrook v. Berry, 
683 S.W.2d 378 (Tex. 1985), which “appears to point in 
the other direction,” “we now hold that when a party 
timely attacks an order that grants a final judgment and 
then files a notice of appeal that is otherwise timely, the 
court of appeals must deem the appeal to have been 
timely perfected despite a non-prejudicial procedural 
defect.” 

 
2. In re USAA General Indemnity Company, 629 

S.W.3d 878 (Tex. 2021) 
 
Plaintiff sued tortfeasor motorist and UIM carrier. 

In the case against the tortfeasor, the plaintiff settled 
with the tortfeasor after the verdict but before a 
judgment. Thus, collateral estoppel did not bind the 
plaintiff.  

“A jury announces its decision with its verdict, but 
the resulting judgment, not the verdict, confers 
enforceable legal rights. Integral to the distinction is the 
trial court’s ability to determine whether the verdict is 
proper and supported by evidence before rendering 
judgment. In making those determinations, a trial court 
can render judgment notwithstanding the verdict, 
disregard an unsupported jury finding, or grant a new 
trial. Thus, to ensure the determination’s finality and 
provide adequate procedural protections for both the 
insured and the insurer, the judgment—not the verdict—
establishes the amount an insured is ‘legally entitled to 
recover’ for purposes of calculating UIM benefits.” See 
TEX. R. CIV. P. 290 and 301. 

“A party’s pre-judgment agreed dismissal has the 
same effect on a verdict against that party as a new trial 
order—it makes the verdict unenforceable.”  

Footnote 26: “Although a dismissal with prejudice, 
unlike one without, prevents relitigation of the same 
claim against the same party, it does not follow that a 
verdict remains enforceable after such a dismissal.” 

 

3. In the Matter of the Marriage of Angelina 
Sandoval, 619 S.W.3d 716 (Tex. 2021)  
 
Husband in Mexico filed a motion for new trial 

after wife used substituted service to serve citation and 
trial court entered a default judgment awarding her a 
house that husband contended was separate property. 
The Supreme Court reversed “[b]ecause the content of 
husband’s affidavit was sufficient to satisfy the Crad-
dock standard for obtaining a new trial and was not 
based on hearsay, and because no formal defects were 
raised in the trial court (where they might have been 
cured). . . .” 

“A trial court’s denial of a motion for new trial is 
reviewed for abuse of discretion.” 

“When a motion for new trial presents a question of 
fact upon which evidence must be heard, the trial court is 
obligated to hear such evidence if the facts alleged by the 
movant would entitle him to a new trial.” 

“Factual allegations set out in a movant’s affidavit 
and motion are generally accepted as true when 
uncontroverted, . . . [including] facts within the affiant’s 
personal knowledge when represented to be true and 
correct.” 
 

 Motion to Modify Judgment 
 
No cases to report 
 

 Remittitur  
 

No cases to report 
 

 Collecting Judgments 
 
No cases to report 
 
VIII. APPEALS 

 
 Restricted Appeal 

 
No cases to report 
 

 Mandamus 
 
1. In re Greg Abbott, ___ S.W.3d ___ (Tex. 2022) 

(5/13/22) 
 
The Attorney General (AG) issued an opinion that 

a sex change operation could constitute child abuse. The 
governor then sent a letter to the Department of Family 
and Protective Services (DFPS) that all departments must 
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follow the law as explained by the AG. DFPS then issued 
a press release that it would follow the law as mentioned 
by the governor and AG. Certain plaintiffs filed suit and 
the trial court granted a temporary injunction. DFPS filed 
an interlocutory appeal, which supersedes the in-
junction. The court of appeals then reinstated the 
injunction statewide. The Supreme Court granted in part 
a mandamus filed by DFPS: the Court ruled that the court 
of appeals “lacked any authority under [TEX. R. APP. 
P. 29.3] to afford relief to nonparties throughout the 
state.” The Court further granted relief for the governor 
since he is not in charge of DFPS. The Court lastly ruled 
that DFPS did not “established its entitlement to 
mandamus relief” to the remainder of the temporary 
injunction. 

“‘Mandamus relief is appropriate when a petitioner 
demonstrates a clear abuse of discretion and has no 
adequate remedy by appeal.’ A court clearly abuses its 
discretion when it makes an error of law.” 

Here, the Court granted mandamus in part because 
an injunction against the governor was improper since 
he does not have authority to investigate or prosecute 
the plaintiffs here, nor has he threatened to do so. 

 
2. In re Whataburger Restaurants, LLC, ____ S.W.3d 

____ (Tex. 2022) (4/22/22) 
 
The trial court hears Whataburger’s motion to 

compel arbitration and takes it under advisement, then 
denies it one month later. The clerk fails to give the 
parties notice of the order as required under TEX. R. CIV. 
P. 306a. Whataburger learns of the order 153 days later, 
long after both the 20-day deadline to file an 
interlocutory appeal and maximum 90 days that 
deadline could be extended under Rule 306a (4) and (5). 
The Supreme Court grants Whataburger’s petition for 
mandamus, holding Whataburger “lacks an adequate 
appellate remedy because the clerk’s failure to give 
notice of the trial court’s order deprived it of that 
remedy, and Whataburger did not sleep on its rights.” 

The plaintiff argues Whataburger should have 
“checked in” with the trial court, but “‘[c]ounsel should 
have some right to rely on’ the clerk’s duty to give 
notice of trial court orders.’” Appellate courts “should 
not ‘impose a duty on trial counsel to check-in with a 
trial court’ constantly ‘to see if an order on an argued 
motion has been issued’, and that ‘Texas has an efficient 
electronic notification system for a reason’.” 

Whataburger also showed a clear abuse of 
discretion. “‘A trial court that refuses to compel 
arbitration under a valid and enforceable arbitration 
agreement has clearly abused its discretion.’” 

3. In re G.S., 644 S.W.3d 160 (Tex. 2022) 
 
After G.S. brought mandamus in the Supreme 

Court to compel the Comptroller to compensate him 
under the Tim Cole Act, TEX. CIV. PRAC. & REM. CODE 
§§ 103.001–103.154. 

Footnote 2: TEX. CIV. PRAC. & REM. CODE 
§ 103.051(e) permits a “claimant who is ultimately de-
nied compensation to ‘bring an action for mandamus 
relief’); TEX. GOV’T CODE § 22.002(c) (‘Only the sup-
reme court has the authority to issue a writ of 
mandamus . . . against any of the officers of the execu-
tive departments of the government of this state. . . .’); 
see also TEX. CONST. art. IV, § 1 (‘The Executive De-
partment of the State shall consist of a . . . Comptroller 
of Public Accounts. . . .’).” 

 
4. In re Anthony, 642 S.W.3d 588 (Tex. 2022) 

 
Under TEX. ELEC. CODE § 273.061(a), the 

Supreme Court “‘may issue a writ of mandamus to 
compel the performance of any duty imposed by law in 
connection with the holding of an election.’” 
 
5. In re Eagleridge Operating, LLC, 642 S.W.3d 518 

(Tex. 2022) 
 
In this mandamus action challenging the trial 

court’s striking of defendant’s designation of a respon-
sible third party, the Supreme Court declined to address 
two legal issues Eagleridge raised that were not 
presented to the trial court. “This is an original pro-
ceeding, so Eagleridge’s failure to raise those issues in 
the court of appeals is not prohibitive of our con-
sideration. But its failure to raise the issues in the trial 
court—both initially and after abatement—is an entirely 
different matter. ‘Due to the extraordinary nature of the 
remedy, the right to mandamus relief generally requires 
a predicate request for action by the respondent, and the 
respondent’s erroneous refusal to act.’” 

A “mandamus is warranted only when ‘the trial 
court clearly abused its discretion and the relator has no 
adequate appellate remedy.’” This is “satisfied when a 
trial court erroneously denies a party’s timely filed 
motion to designate a responsible third party.” Here, the 
“the trial court did not abuse its discretion in striking 
Aruba’s designation 

 
6. In re Christianson Air Conditioning & Plumbing, 

LLC, 639 S.W.3d 671 (Tex. 2022) 
 
“We review a court of appeals’ issuance of a writ 
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of mandamus for an abuse of discretion, but in doing so 
our focus remains on the trial court’s order.” “‘If the trial 
court did not abuse its discretion, then the court of 
appeals erred in granting mandamus relief.’” 

 
7. In re LCS SP, LLC, 640 S.W.3d 828 (Tex. 2022) 

 
Medical malpractice. The Supreme Court granted 

mandamus when discovery was wrongly permitted 
before plaintiff had filed an expert report. 

“Mandamus relief is appropriate in health-care 
liability cases when a trial court orders discovery that 
the Act prohibits. . . . ‘[O]ur focus remains on the trial 
court’s order.’  We determine whether the trial court 
abused its discretion and, if so, whether the appellate 
court correctly determined that no adequate appellate 
remedy exists.” 

TEX. R. APP. P. 52.10(b) “authorizes appellate 
courts to grant temporary ‘just relief’ pending the 
court’s action on a petition for writ of mandamus,” 
which included staying the expert report deadline during 
the appeal. Earlier, the Supreme Court had “determined 
that an appellate court had the ‘discretion to remand the 
case’ under Chapter 74 for the trial court’s consideration 
of a thirty-day extension to cure a report found deficient 
on appeal.” Here, plaintiff had “invoked the appellate 
court’s jurisdiction before the deadline for filing an 
expert report had passed, and he promptly sought a stay 
of proceedings.” 
 
8. In re ExxonMobil, 635 S.W.3d 631 (Tex. 2021) 

 
After a plant explosion, many workers were treated 

by the same providers under Letters of Protection. They 
later sued Exxon, seeking inter alia millions of dollars 
in medical expenses. Exxon sought to discover the 
customary rates charged by the providers. The Supreme 
Court granted mandamus for Exxon, ruling that because 
Exxon’s discovery requests were narrowly tailored, the 
trial abused its discretion by denying the discovery to 
Exxon, and that Exxon had no adequate remedy by 
appeal. 

“Given the amount of money damages claimed in 
this case, the providers’ financial interest in the form of 
letters of protection, and [Exxon’s] narrow[ed] . . . 
requests to the . . . [type] permitted in In re North 
Cypress , the discovery requests do not present an undue 
burden.” 

Exxon had no adequate remedy on appeal. The 
“denied discovery was necessary to develop a defense 
that goes to the heart of” its case. Plus, “the effects of 
the trial court’s denial of discovery will evade review by 
any higher court because the discovery [Exxon] cannot 

obtain is from third parties . . . and thus cannot be in-
cluded in the appellate record.” 

 
9. In re Flores, ___ S.W.3d ___ (Tex. 2021) 

(12/17/21) 
 
In personal injury case, Salsedo filed affidavits of 

the reasonableness and necessity of medical services 
under TEX. CIV. PRAC. & REM. CODE, § 18.001, and 
Flores filed controverting affidavits. The trial court 
struck them as well as certain expert designations. The 
Supreme Court returned the case to the trial court to 
reconsider its rulings in light of the Court’s sub-
sequently issued “opinion in In re Allstate Indemnity 
Co., 622 S.W.3d 870 (Tex. 2021).” Accordingly, Flores’ 
petition for mandamus was denied. 

 
10. In re American Airlines, Inc., 634 S.W.3d 38 (Tex. 

2021) 
 
Plaintiff sought the deposition of a vice president. 

The Supreme Court granted mandamus, ruling that the 
defendant’s in seeking mandamus review was not 
unexplained and further that plaintiff had not demon-
strated his right to an apex deposition. 

“Brinksmanship discovery tactics cannot deprive 
an opposing party of the right to seek protection. . . . 
[N]o rule nor any precedent requires a party to use a 
particular procedural vehicle to invoke the apex doc-
trine. . . . [I]t suffices that the party resisting the apex 
deposition has sought to prohibit the deposition—by 
motion to quash, motion for protective order, or 
otherwise.” 

Mandamus “relief is available only when an 
adequate remedy by appeal is lacking.” 

“While mandamus ‘is not an equitable remedy, its 
issuance is largely controlled by equitable principles. 
One such principle is that ‘[e]quity aids the diligent and 
not those who slumber on their rights.’’” But, here, 
defendant adequately explained its delay in seeking 
mandamus: the parties did not promptly receive notice 
of the ruling compelling the deposition, the plaintiff did 
not file his deposition notice, and trial was approaching. 
Thus, defendant’s delay was “neither unexplained nor 
unreasonable.” 

The Court has “repeatedly found an adequate 
appellate remedy lacking when a trial court erroneously 
compels an apex deposition.” 

 
11. In re Texan Millwork, 631 S.W.3d 706 (Tex. 2021) 

 
Discovery dispute about whether a subpoena was 

required for a certain witness. Here, the Supreme Court 
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granted mandamus, ruling that for this witness a 
subpoena was necessary. 

“A writ of mandamus will issue only if the trial 
court clearly abused its discretion and no adequate 
appellate remedy exists. A trial court abuses its 
discretion when it misinterprets or misapplies the law. 
A trial court also abuses its discretion when a decision 
is contrary to the only permissible view of the 
evidence.” 

Footnote 2: Because the judge who initially issued 
the order was succeeded by another, the Court abated 
the mandamus action “to allow the successor judge an 
opportunity to reconsider the original ruling. When the 
successor judge declined to do so, we lifted the 
abatement and reinstated the case to the active docket.” 

Deference “must be afforded to the trial court’s 
determination of disputed fact issues. . . .” 

“‘Appeal from a trial court’s discovery order is not 
adequate if: (1) the appellate court would not be able to 
cure the trial court’s error on appeal [or] (2) the party’s 
ability to present a viable claim or defense is vitiated or 
severely compromised.’” Parties “lack an adequate 
appellate remedy from orders compelling discovery 
beyond what the rules allow.” Footnote 5: “‘An order 
that compels overly broad discovery is an abuse of 
discretion for which mandamus is the proper remedy.’” 

 
12. In re Greg Abbott, 628 S.W.3d 288 (Tex. 2021) 

 
State legislators who had fled the state to avoid 

arrest for breaking a quorum in the House of 
Representatives obtained an ex parte TRO prohibiting 
their arrest by House. The Supreme Court granted 
mandamus to dissolve the TRO. The Texas Constitution 
creates a quorum of two-thirds, and it also confers on 
each chamber to authority to compel attendance and 
provide penalties for absent members. TEX. CONST. art 
III, § 10. Moreover, ex parte hearings are disfavored, 
and the district court abused its discretion by issuing a 
TRO without notice to the state. 

Here, no notice was given to the defendants. Thus, 
in this case, issuing a TRO without notice was “a very 
clear abuse of discretion by the district court.” 

“Mandamus relief is authorized if the relator 
establishes a clear abuse of discretion for which there is 
no adequate appellate remedy. For the [reasons outlined 
in the opinion], . . . issuing the ex parte temporary re-
straining order despite Plaintiffs’ clear lack of a proba-
ble right to relief was a clear abuse of discretion by the 
district court.” In addition, an appeal would have been 
inadequate given the pending completion of the special 
legislative session. 

13. In re CenterPoint Energy Houston Electric, LLC, 
629 S.W.3d 149 (Tex. 2021) 
 
If an agency “has exclusive jurisdiction, mandamus 

is an appropriate remedy to correct a trial court’s denial 
of a plea to the jurisdiction.” 

 
14. In re Facebook, 625 S.W.3d 80 (Tex. 2021) 

 
Facebook petitions for mandamus relief from the 

trial court’s denial of its TEX. R. CIV. P. 91a motion to 
dismiss claims against it as pre-empted by Section 230 
of the Communications Decency Act. 

“‘Mandamus relief is appropriate’ to correct ‘a 
clear abuse of discretion’ for which a relator ‘has no 
adequate remedy by appeal.’” “Although mandamus 
relief is often unavailable to correct the erroneous denial 
of a motion to dismiss, it may nevertheless be warranted 
if a litigant would suffer ‘impairment or loss’ of 
‘important substantive . . . rights’ while awaiting the 
error’s correction on appeal.” “Among the rights that 
can only be vindicated by dismissal are those conferred 
by ‘federal statutes [that] provid[e] covered defendants 
with immunity from suit.’” 

Just as the Court held the same day with regard to 
the Protection of Lawful Commerce in Arms Act in In 
re Academy, Ltd., 625 S.W.3d 19 (Tex. 2021), a federal 
statute providing that a cause of action “‘may not be 
brought,’” as both the PLCAA and Section 230 provide, 
creates a substantive right to dismissal that is 
enforceable by mandamus. 

 
15. In re Oncor Electric Delivery Company LLC, 630 

S.W.3d 40 (Tex. 2021) 
 
“We grant mandamus relief to correct a trial court’s 

abuse of discretion when an appeal from a final 
judgment is an inadequate remedy. In particular, we 
have granted mandamus relief to halt trial court 
proceedings that run counter to an administrative 
agency’s exclusive jurisdiction.” Here, the Supreme 
Court denies a utility’s petition for mandamus com-
plaining of a trial court’s denial of its jurisdictional plea, 
holding that the Public Utilities Commission did not 
have jurisdiction over the plaintiff’s personal injury 
claims. 

 
16. In re Guevara, 624 S.W.3d 920 (Tex. 2021) 

 
Relators filed a counteraffidavit to plaintiff’s 

billing records affidavits. Trial court stuck it. Following 
the recent case of In re Allstate, the Supreme Court ruled 
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that “mandamus relief is appropriate when a trial court 
issues an order under [TEX. CIV. PRAC. & REM. CODE 
§ 18.001] that vitiates or severely compromises a party’s 
defense by precluding the party that offered the 
counteraffidavit from otherwise challenging the 
reasonableness or necessity of the claimant’s medical 
expenses at trial.” Accordingly, the Court granted the 
mandamus “without prejudice to [plaintiff’s] ability to 
re-file a motion to challenge whether [defendants’] 
counteraffidavits comply with section 18.001 in light of 
our opinion in In re Allstate Indemnity Co.” 

 
17. In re Academy, Ltd., 625 S.W.3d 19 (Tex. 2021)  

 
Following the Sutherland Springs mass shooting, 

plaintiffs sued Academy, where the out-of-state as-
sailant purchased the weapon and a large magazine. 
After the trial court denied its motion for summary 
judgment, the Supreme Court granted mandamus and 
dismissed the case. 

“Mandamus relief is an extraordinary remedy 
requiring the relator to show that (1) the trial court 
clearly abused its discretion and (2) the relator lacks an 
adequate remedy on appeal.” 

“A trial court abuses its discretion when it acts with 
disregard of guiding rules or principles or when it acts 
in an arbitrary or unreasonable manner. A trial court’s 
‘failure to analyze or apply the law correctly is an abuse 
of discretion.’” 

“We determine whether an adequate appellate 
remedy exists by weighing the benefits of mandamus 
review against the detriments.” This is fact-specific; the 
Court quoted the Prudential opinion to guide such an 
evaluation. 

“‘[M]andamus is generally unavailable when a trial 
court denies summary judgment,’” but this is not “ab-
solute.” 

Mandamus has been applied when the “‘very act of 
proceeding to trial. . . would defeat the substantive right 
involved.’” Since Congress proscribed bringing suits 
like this one, and indicated they should be “immediately 
dismissed,” this case qualified for mandamus review of 
the denial of summary judgment. 

Footnote 19: This matter differs from a “federal 
preemption defense.” A “successful preemption defense 
‘would result only in a change of the applicable law the 
court must utilize to resolve the dispute.” A “‘choice of 
law ruling has generally been considered as an 
incidental ruling for which there is an adequate remedy 
by appeal.’” 

An “‘appellate remedy is not inadequate merely 
because it may involve more expense or delay than 

obtaining an extraordinary writ. . . . [A] flexible man-
damus standard means that in some circumstances ‘the 
irreversible waste of judicial and public resources that 
would be required’ absent mandamus relief justifies 
granting such relief. . . .” In “In re United Services Auto-
mobile Ass’n, we granted mandamus relief from an 
order denying summary judgment because the specter of 
a second ‘wasted’ trial on a claim barred by limitations 
constituted ‘extraordinary circumstances’ meriting ‘ex-
traordinary relief.’” 

 
18. In re Jeremiah Parks, 631 S.W.3d 700 (Tex. 2021) 

 
Trial court struck counteraffidavits to affidavits 

that plaintiff had filed pursuant to TEX. CIV. PRAC. & 
REM. CODE § 18.001. The Supreme Court denied the 
mandamus to give the trial court “the opportunity to 
reconsider its orders in light of” the Court’s recent ruling 
in In re Allstate Indemnity Co. 

 
19. In re USAA General Indemnity Company, 624 

S.W.3d 782 (Tex. 2021) 
 
Discovery dispute in a UIM case. 
“Mandamus is an extraordinary remedy requiring 

the relator to show that (1) the trial court abused its 
discretion and (2) the relator lacks an adequate remedy 
on appeal. ‘The trial court abuses its discretion by 
ordering discovery that exceeds that permitted by the 
rules of procedure.’” 

A “responding party lacks an adequate remedy by 
appeal from an order compelling discovery of ‘patently 
irrelevant or duplicative [information]’ because ‘the 
order imposes a burden on the [responding] party far out 
of proportion to any benefit that may obtain to the 
requesting party.’” 

 
20. In re Diocese of Lubbock, 592 S.W.3d 196 (Tex. 

2021) 
 
The Supreme Court granted a mandamus to dismiss 

for want of jurisdiction a defamation action filed by a 
deacon against the diocese. 

“‘Mandamus relief is appropriate when the trial 
court lacks jurisdiction to hear a case. ‘Lack of juris-
diction may be raised by a plea to the jurisdiction when 
religious-liberty grounds form the basis for the 
jurisdictional challenge.’” 

 
21. In re K&L Auto Crushers, LLC, 627 S.W.3d 239 

(Tex. 2021) 
 
Mandamus after discovery dispute in collision case 
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about the negotiated rates of hospitals when the plaintiff 
was treated under a letter of protection. 

“Mandamus is an extraordinary, discretionary 
remedy available only when a trial court clearly abuses 
its discretion and a relator has no adequate remedy by 
appeal.” 

“Trial courts have broad discretion to decide 
whether to permit or deny discovery. Generally, they 
abuse that discretion only if their decision is ‘so arbi-
trary and unreasonable as to amount to a clear and 
prejudicial error of law.’ To demonstrate an abuse of 
discretion, a party seeking mandamus relief must show 
that the trial court ‘could have reached only one con-
clusion and that a contrary finding is thus arbitrary and 
unreasonable.’ Alternatively, the party may demonstrate 
that the court erred in ‘‘determining what the law is or 
applying the law to the facts,’ even when the law is 
unsettled.’” 

Mandamus relief is available only if there is “‘no 
adequate remedy by appeal.’” When “the denial of dis-
covery prohibits a party from effectively preparing for 
trial, ‘his remedy by appeal is of doubtful value.’ But 
not every denial of discovery is sufficient for mandamus 
review. An appellate remedy may not be adequate where 
(1) an appellate court cannot cure the discovery error, 
such as when confidential information is erroneously 
made public, (2) the party’s ability to present a viable 
claim or defense—or reasonable opportunity to develop 
the merits of the case—is ‘severely compromised’ so 
that the trial would be a waste of resources, or (3) 
discovery is disallowed and cannot be made part of the 
appellate record such that a reviewing court is unable to 
evaluate the effect of the trial court’s error based on the 
record. A party’s ability to present and develop its case 
may be severely compromised when the denied 
discovery goes ‘to the very heart’ of a party’s case and 
prevents it from ‘developing essential elements’ of its 
claim or defense.” In this case, considering “the relevant 
circumstances, the claims and defenses asserted, the 
type of discovery sought, what it is intended to prove, 
and the presence or lack of other discovery, we conclude 
that” defendants have no adequate remedy by appeal. 

 
22. In re USAA General Indemnity Company, 629 

S.W.3d 878 (Tex. 2021) 
 
“Mandamus relief is appropriate when the relator 

demonstrates a clear abuse of discretion and has no 
adequate remedy by appeal.” By contrast, mandamus 
“relief is not appropriate absent a clear abuse of 
discretion. . . .” 

23. In re Allstate Indemnity Company, 622 S.W.3d 870 
(Tex. 2021)  
 
Mandamus addressing a counteraffidavit under 

TEX. CIV. PRAC. & REM. CODE § 18.001. 
“As the party seeking mandamus relief, Allstate 

must show both that the trial court clearly abused its 
discretion, and that Allstate has no adequate remedy by 
appeal. A trial court abuses its discretion when a 
decision is arbitrary, unreasonable, and without 
reference to guiding principles. Trial courts have no 
discretion in determining what the law is or applying the 
law to the facts.” 

Trial “‘courts have no discretion in determining the 
legal principles controlling their rulings or in applying 
the law to the facts. . . .’” 

“Mandamus is an ‘extraordinary’ remedy, not 
issued as a matter of right, but at the Court’s discretion. 
In deciding whether to grant mandamus relief, we look 
to whether an appeal is an inadequate remedy.” “An 
appeal is not an adequate remedy when ‘the party’s 
ability to present a viable claim or defense at trial is 
vitiated or severely compromised by the trial court’s 
error.’ Here, the carrier did not have an adequate remedy 
by appeal.” 
 
24. In re Farmers, ___ S.W.3d ___ (Tex. 2021) 

(4/23/21) 
 
“Mandamus relief is appropriate when the trial 

court abuses its discretion in denying a [TEX. R. CIV. P. 
91a] motion to dismiss.” 

 
25. Wagner v. Apache Corp., 627 S.W.3d 277 (Tex. 

2021) 
 
Wagner sued Apache in Tarrant County. Apache 

filed a motion to transfer venue, asserting mandatory 
venue in Harris County, and then filed a motion to 
compel arbitration. The trial court denied both motions. 
Apache filed a petition for writ of mandamus in the 
court of appeals challenging the denial of the motion to 
transfer venue, which is denied without opinion. Apache 
also filed an interlocutory appeal of the denial of the 
motion to compel arbitration, which is successful—the 
court of appeals reversed the trial court’s order and 
rendered judgment ordering arbitration. 

On Wagner’s petition for review to the Texas 
Supreme Court, Apache requested both that the court of 
appeals’ judgment ordering arbitration and “addi-
tionally order the case transferred to Harris County for 
any further arbitration-related disputes.” “But 
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interlocutory review of a trial court’s failure to enforce 
a mandatory venue provision is available only through a 
writ of mandamus.” The Supreme Court thus does “not 
address the trial court’s ruling on the motion to transfer 
venue.” 

Footnote 4: “In certain situations, an interlocutory 
appeal may be treated as a petition for writ of 
mandamus,” but “Apache is the respondent in this 
Court, and it has not requested mandamus relief.” “In 
any event, the writ of mandamus is a discretionary writ, 
and we decline to exercise our discretion to issue it in 
this case.” 

 
26. In re Texas Education Agency, 619 S.W.3d 679 

(Tex. 2021)  
 
After the Texas Education Agency (TEA) assumed 

control of Houston ISD (HISD), HISD filed suit and 
obtained a temporary injunction enjoining TEA’s 
takeover. TEA filed an interlocutory appeal, which 
automatically superseded the temporary injunction, and 
HISD is unable to obtain counter-supersedeas under the 
recent amendments to TEX. GOV’T CODE § 22.004(i). 
However, the court of appeals granted HISD’s motion for 
a temporary order pursuant to TEX. R. APP. P. 29.3 that 
the temporary injunction remained in effect pending the 
appeal. 

TEA petitioned the Supreme Court for mandamus, 
arguing that the Rule 29.3 order violates § 22.004(i). 
The Supreme Court disagreed and denied the petition.  

“Merely appealing an interlocutory order does not 
suspend enforcement ‘unless . . . the appellant is entitled 
to supersede the order without security by filing a notice 
of appeal.’” A department of the State of Texas and the 
head of such a department are exempt from “filing ‘a 
bond . . . for an appeal . . . in a civil suit’” under TEX. 
CIV. PRAC. & REM. CODE § 6.001 and thus “the notice 
of appeal automatically” suspends enforcement of a 
temporary injunction. 

Under TEX. R. APP. P. 24.2(a)(3), a trial court 
generally has discretion to deny supersedeas of orders 
“‘for something other than money or an interest in 
property’” if “the judgment creditor filed a counter-
supersedeas bond.” In In re State Board for Educator 
Certification, 452 S.W.3d 802, 804 (Tex. 2014) (orig. 
proceeding), the Supreme Court held that this discretion 
extended to denying supersedeas to government entities 
entitled to supersedeas without bond. 

In response to In re State Board for Educator 
Certification, the Legislature adopted TEX. GOV’T 
CODE § 22.004(i), instructing the Supreme Court to 
“adopt rules ensuring that the right of select 

governmental entities ‘to supersede a judgment or order 
on appeal [without bond] is not subject to being counter-
superseded under’” any rule. The Legislature left an 
exception for “‘[c]ounter-supersedeas . . . in a lawsuit 
concerning a matter that was the basis of a contested 
case in an administrative enforcement action,’” which 
“encompasses the situation that existed in In re State 
Board for Educator Certification,” so that holding 
“remains intact.” However, this exception does not 
apply to the case at bar. 

Accordingly, the Supreme Court “amended 
Rule 24.2(a)(3) to its current form, which deprives trial 
courts of authority to deny supersedeas for non-
monetary, non-property-interest judgments ‘[w]hen the 
judgment debtor is the state, a department of this state, 
or the head of a department of this state.’” However, “we 
did not view [TEX. R. APP. P.] 29 as involving the 
supersedeas or counter-supersedeas process and thus 
made no changes to that rule in response to 
Section 22.004(i)’s directive.” 

Applying “well-established principles” of statutory 
construction, the Court held that “Section 22.004(i)’s 
language evinces the Legislature’s intent to restrict the 
supersedeas process and is silent about appellate-court 
orders issued under other authority that might have the 
same effect.” “The court of appeals’ temporary order 
preserving the status quo and ensuring the court’s ability 
to decide the case on the merits is not a supersedeas 
order.” “The distinction . . . may seem a fine one, but the 
processes are distinct[.]” 

“We presume the Legislature was aware of this 
distinction in enacting Section 22.004(i), and we must 
give effect to the Legislature’s choice[.]” “Giving effect 
to Section 22.004(i)’s plain language, we conclude the 
statute only prohibits counter-supersedeas orders, which 
occur within a specific procedural context, and does not 
apply to orders issued by an appellate court under 
separate and distinct procedural mechanisms.” 

 
27. Electric Reliability Council of Texas, Inc. v. Panda 

Power Generation Infrastructure Fund, LLC, 619 
S.W.3d 628 (Tex. 2021) 
 
ERCOT simultaneously filed an interlocutory appeal 

and a petition for writ of mandamus challenging the trial 
court’s denial of its plea to the jurisdiction asserting 
sovereign immunity. The court of appeals consolidated 
the cases and held that ERCOT is not a “governmental 
unit” under the Texas Tort Claims Act and thus cannot 
file an interlocutory appeal under TEX. CIV. PRAC. & 
REM. CODE § 51.014(a)(8), but held that ERCOT is 
nonetheless entitled to sovereign immunity. The court 
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of appeals accordingly dismisses the interlocutory 
appeal for want of jurisdiction but grants mandamus 
petition and orders the trial court to dismiss the case for 
lack of subject matter jurisdiction. Eight days later, the 
trial court entered a final judgment dismissing the case. 

After the dismissal, the plaintiff filed a petition for 
writ of mandamus in the Texas Supreme Court, 
challenging the court of appeals’ holding that Panda is 
entitled to sovereign immunity. ERCOT filed a con-
ditional petition for bill of review, challenging the court 
of appeals’ holding that it is not a “governmental unit” 
and seeking reversal of the court of appeals’ dismissal 
of the interlocutory appeal. 

The Supreme Court dismissed both the mandamus 
petition and the petition for review, holding that both 
were rendered moot by the trial court’s final judgment, 
which superseded the order denying ERCOT’s plea to the 
jurisdiction. 

The mootness doctrine—a constitutional limi-
tation founded in the separation of powers be-
tween the governmental branches—prohibits 
courts from issuing advisory opinions. A case 
becomes moot when (1) a justiciable con-
troversy no longer exists between the parties, 
(2) the parties no longer have a legally cog-
nizable interest in the case’s outcome, (3) the 
court can no longer grant the requested relief or 
otherwise affect the parties’ rights or interests, 
or (4) any decision would constitute an imper-
missible advisory opinion. Under these princi-
ples, a trial court’s entry of a final judgment will 
often moot an interlocutory appeal or man-
damus petition that challenges a prior trial-court 
order. 

A “trial court’s entry of a final judgment can moot 
a pending interlocutory appeal or mandamus petition 
even when the final judgment does not moot the sub-
stantive issue the interlocutory appeal or mandamus 
petition presents.” “When that occurs, the complaining 
party’s remedy is to raise the live substantive issue in an 
appeal from the final judgment.” 

The interlocutory order “merged into the final 
judgment,” which “is on appeal in a separate pro-
ceeding,” depriving the trial court of jurisdiction. Thus, 
“thus Court cannot instruct the trial court to render a 
new judgment,” nor “can we instruct the court of 
appeals how to resolve” the pending appeal of the final 
judgment “without issuing an advisory opinion, because 
that appeal is not yet before us.” 

 
28. In re State Farm, 629 S.W.3d 866 (Tex. 2021) 

 
Two policyholders with UIM claims sued State 

Farm alleging only violations of the Texas Insurance 
Code, and not breach of the insurance contract. State 
Farm asserted that the policyholders were required to 
prove a breach of the policy, and that the claims under 
the Insurance Code should be bifurcated. Unlike the trial 
court, the Supreme Court agreed and granted man-
damus. A bifurcation is proper because it “tends to 
preserve judicial resources” and also “because evidence 
of the insurer’s settlement offer may be admissible in 
one phase of the trial but inadmissible in the other.” 

“Mandamus is an extraordinary remedy that will 
issue ‘only to correct a clear abuse of discretion or the 
violation of a duty imposed by law when there is no 
other adequate remedy by law.’ Generally, mandamus 
relief is unavailable ‘to correct incidental trial court 
rulings when there is a remedy by appeal.’ A trial court 
abuses its discretion when its ‘ruling is arbitrary and 
unreasonable, made without regard for guiding legal 
principles or supporting evidence.’ We determine the 
adequacy of an appellate remedy ‘by balancing the 
benefits of mandamus review against its detriments.’”  

TEX. R. CIV. P. 174(b) “authorized the trial courts 
to bifurcate the trials of the insureds’ Insurance Code 
claims, as requested by State Farm.” Thus, the trial 
courts could order separate trials. 

“‘When all of the facts and circumstances of the 
case unquestionably require a separate trial to prevent 
manifest injustice, and there is no fact or circumstance 
supporting or tending to support a contrary conclusion, 
and the legal rights of the parties will not be prejudiced 
thereby, there is no room for the exercise of discretion.’” 

“When a bifurcated trial is denied in these cir-
cumstances, the insurer lacks an adequate appellate 
remedy for the ‘time and money utterly wasted enduring 
eventual reversal of improperly conducted pro-
ceedings.’”  

 
29. In re Copart, Inc., 619 S.W.3d 710 (Tex. 2021) 

 
Plaintiff sued Copart for employment discrimi-

nation. Copart appeal the trial court’s decision to permit 
discovery on the issue of arbitrability. The Supreme 
Court granted mandamus and ruled that “the trial court 
abused its discretion in determining that such pre-
arbitration discovery was warranted.” 

“Mandamus is an extraordinary remedy requiring 
the relator to show that (1) the trial court clearly abused 
its discretion and (2) the relator lacks an adequate 
remedy by appeal. . . . [M]andamus relief is appropriate 
when a trial court erroneously orders pre-arbitration 
discovery.” 

A trial court abuses its discretion when it acts 
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“‘without reference to guiding rules or principles or in 
an arbitrary or unreasonable manner.’” 

 
30. In re Gilberto Gonzales, 619 S.W.3d 259 (Tex. 

2021) 
 
Texas Supreme Court granted mandamus sought 

by plaintiff when trial court allowed defendant in a 
collision case to designate a “John Doe” responsible 
third party without properly complying with TEX. CIV. 
PRAC. & REM. CODE § 33.004(j). 

“‘A writ of mandamus will issue if a trial court 
abuses its discretion and no adequate remedy by appeal 
exists.’ A trial court that fails to properly apply a 
statutory requirement abuses its discretion because 
courts have ‘no ‘discretion’ in determining what the law 
is or applying the law to the facts,’ even when the law is 
unsettled.” Here, the trial court abused its discretion 
because it “failed to properly apply” TEX. CIV. PRAC. & 
REM. CODE § 33.004. 

“An appellate remedy is ‘adequate’ when any 
benefits of mandamus review are outweighed by the 
detriments. The ‘most frequent use we have made of 
mandamus relief involves cases in which the very act of 
proceeding to trial—regardless of the outcome—would 
defeat the substantive right involved.’” 

The Court has held “that ‘no adequate remedy by 
appeal ordinarily exists’ when a trial court erroneously 
denies a defendant’s motion for leave to designate a 
responsible third party.” Also, “an ordinary appeal 
would be inadequate to protect the rights of a plaintiff 
when the trial court erroneously grants a defendant’s 
belated motion for leave to designate a time-barred 
responsible third party.” 

 
31. In re Linda Durnin, 619 S.W.3d 250 (Tex. 2021) 

 
Citizens presented a “citizen-initiated ordinance” 

restricting public camping and aggressive money 
solicitation by the homeless. The city chose to put it on 
the ballot, and citizens objected to the city council’s 
description of the measure for the ballot. The Supreme 
Court granted mandamus, determined that the council’s 
description was misleading, and ordered the deletion of 
the two occurrences of the word “anyone” in the 
description because it overstated the likelihood of 
criminal penalties for violators.  

“This Court has jurisdiction to ‘issue a writ of 
mandamus to compel the performance of any duty 
imposed by law in connection with the holding of an 
election.’ TEX. ELEC. CODE § 273.061. As always, 
mandamus relief is appropriate if the relator establishes 

a clear abuse of discretion for which there is no adequate 
appellate remedy. Signers of an initiative petition have 
standing to seek mandamus relief against their city 
council if they can establish the elements for such relief. 
If a ballot can be corrected prior to the election, a post-
election contest is an inadequate remedy for mandamus 
purposes.” 

Here, “relators have not made the clear showing 
required for emergency mandamus relief” on the issue 
of whether the city’s charter removes the council’s 
authority to describe the measure. 
 

 Preserving or Waiving Error 
 

1. Chen v. Razberi Technologies, Inc., ___ S.W.3d 
___ (Tex. 2022) (5/27/22) 
 
After Razberi sued Chen, Chen filed a special 

appearance. When the trial court ruled against Chen, 
Chen brought an interlocutory appeal. While that was 
pending, the trial court rendered judgment against Chen. 
Chen did not appeal that separately, so Razberi claimed 
to the court of appeals that Chen’s special appearance 
was merged into the final judgment. which thus 
rendered the interlocutory appeal “procedurally moot.” 
Accordingly, Razberi requested the court of appeals to 
dismiss the appeal, which it did. The Supreme Court 
ruled that this was error.  

Under TEX. R. APP. P. 27.3, “the court of appeals 
was obligated to treat the previously perfected appeal as 
an appeal from the final judgment, but only as to the 
issues raised in the existing appeal. A second notice of 
appeal was not required unless the parties wished to 
expand the scope of the appeal.” 

Footnote 6: TEX. CIV. PRAC. & REM. CODE 
§ 51.014(a)(7) authorizes “an interlocutory appeal from 
the grant or denial of a special appearance.” 

Footnote 6: TEX. R. APP. P. 28.1 describes and sets 
“procedures for accelerated appeals.” 

Footnote 7: “[C]ommencement of trial was subject 
to an automatic stay while the interlocutory appeal was 
pending, but other trial-court proceedings were not 
automatically stayed. See TEX. CIV. PRAC. & REM. 
CODE § 51.014(b). But see id. § 51.014(c) (providing an 
exception to the automatic stay).” 

Footnote 10: TEX. R. CIV. P. 120a(4) provides that, 
if “the objection to jurisdiction is overruled, the 
objecting party may thereafter appear generally for any 
purpose,” without a deemed waiver. 

A “‘court of appeals has jurisdiction over any 
appeal in which the appellant files an instrument in a 
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bona fide attempt to invoke the appellate court’s 
jurisdiction.’ . . . [T]he appellate rules must be construed 
‘reasonably, yet liberally, so that the right to appeal is 
not lost by imposing requirements not absolutely 
necessary to effect the purpose of a rule.’” 

“When an interlocutory order that is on appeal in 
the court of appeals merges into a final judgment, [TEX. 
R. APP. P. 27.3] prevents that appeal from becoming 
procedurally moot. Chen perfected an interlocutory 
appeal challenging personal jurisdiction; that appeal 
was pending in the court of appeals when the trial court 
rendered final judgment; the interlocutory order merged 
into the final judgment, but [TEX. R. APP. P. 27.3] 
continues that appeal as if it were from the final 
judgment; and the pre-existing appeal still presents a 
live controversy. Accordingly, the appeal from the trial 
court’s special-appearance ruling was neither 
substantively nor procedurally moot, and the court of 
appeals’ dismissal of the appeal was erroneous.” 

Here, a second notice of appeal was not required. 
An “appeal from a subsequent judgment [is] dis-
cretionary while [the law mandates] that the existing 
appeal be treated as continuing.” Nevertheless, prudent 
“lawyers might also choose to file a second protective 
notice of appeal from the final judgment to avoid any 
uncertainty about whether appellate issues they wish to 
raise are within the scope of the previously filed 
appeal.” 
 
2. Rosetta Resources Operating, LP v. Martin, ____ 

S.W.3d ____ (Tex. 2022) (5/6/22) 
 
“An appellate court may not reverse a trial court’s 

judgment without properly assigned error.” “When a 
trial court’s order granting summary judgment does not 
specify the grounds on which its order is based, the 
appealing party must negate each ground upon which 
the judgment could have been based.” 

“A general statement that ‘the trial court erred by 
granting [the movant’s] motion for summary judgment’ 
may be sufficient to allow argument on all possible 
grounds that the summary judgment motion was 
granted, but if a party does not brief those arguments to 
the court of appeals, the court of appeals cannot properly 
reverse summary judgment on those grounds.” 

Here, while the Supreme Court reversed the trial 
court’s summary judgment as to the plaintiff’s contract 
claim, the Court holds that the court of appeals erred in 
reversing the trial court’s summary judgment on the 
plaintiff’s tort claims. The trial court could have granted 
summary judgment on the tort claims based on the 
economic loss rule and the no benefit rule, and the 

plaintiff did not brief those issues in the court of appeals. 
The plaintiff’s “broad statements” in its court of appeals 
brief “challenging the sufficiency of” the defendant’s 
“summary judgment evidence” are “not sufficient to 
challenge” the defendant’s specific grounds for 
summary judgment. 
 
3. In re Eagleridge Operating, LLC, 642 S.W.3d 518 

(Tex. 2022) 
 
In this mandamus action challenging the trial 

court’s striking of defendant’s designation of a 
responsible third party, the Supreme Court declined to 
address two legal issues Eagleridge raised that were not 
presented to the trial court. “This is an original 
proceeding, so Eagleridge’s failure to raise those issues 
in the court of appeals is not prohibitive of our 
consideration. But its failure to raise the issues in the 
trial court—both initially and after abatement—is an 
entirely different matter. ‘Due to the extraordinary 
nature of the remedy, the right to mandamus relief 
generally requires a predicate request for action by the 
respondent, and the respondent’s erroneous refusal to 
act.’” 

A “mandamus is warranted only when ‘the trial 
court clearly abused its discretion and the relator has no 
adequate appellate remedy.’” This is “satisfied when a 
trial court erroneously denies a party’s timely filed 
motion to designate a responsible third party.” Here, the 
“the trial court did not abuse its discretion in striking 
Aruba’s designation.” 

 
4. FieldTurf USA, Inc. v. Pleasant Grove Independent 

School District, 642 S.W.3d 829 (Tex. 2022) 
 
School district (PGISD) sued FieldTurf, the maker, 

and Altech, the installer, over underperforming artificial 
turf. Trial court orally sustained, on the record, Altech’s 
objection to a report PGISD attached to its response to 
Altech’s motion for summary judgment, but did not sign 
a separate order. Trial court then granted the summary 
judgment. The Supreme Court ruled that the “trial 
court’s on-the-record, oral ruling sustaining an ob-
jection to summary judgment evidence suffices to strike 
the evidence from the summary judgment record when 
the ruling is not reduced to a written order.” 

While “‘[t]he same evidentiary standards that apply 
in trials also control the admissibility of evidence in 
summary-judgment proceedings,’ ‘the rules of error 
preservation also apply.’ Thus, to complain on appeal 
about defects in the form of summary judgment 
evidence, a party must both timely object and secure a 
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ruling from the trial court on the objection.” A “defect 
in the form of summary judgment evidence provides no 
‘grounds for reversal unless specifically pointed out by 
objection by an opposing party with opportunity, but 
refusal, to amend.’ Without both an objection and a 
ruling, the complained-of evidence remains part of the 
summary judgment record and should be considered by 
the court of appeals in reviewing the trial court’s 
judgment.”  

Here, the “trial court’s on-the-record, unequivocal 
oral ruling on an objection to summary judgment 
evidence qualifies as a ruling under [TEX. R. APP. 
P. 33.1], regardless of whether it is reduced to writing.” 

A reporter at a summary judgment hearing is 
“generally unnecessary for appellate purposes.”  

The “best practice for a party objecting to summary 
judgment evidence is to secure a written order on the 
objection from the trial court. But if no such order is 
issued, and the reporter’s record of the hearing reveals 
an unequivocal oral ruling on the objection, that ruling 
is sufficient for error-preservation purposes.” 

 
5. Li v. Pemberton Park Community Association, 631 

S.W.3d 701 (Tex. 2021) 
 
A homeowners’ association filed suit against a 

homeowner to enforce deed restrictions, and then filed 
a motion for summary judgment on its claims. The 
homeowner, who is pro se, responded arguing that that 
the HOA’s enforcement of deed restrictions was unfair 
and selective. 

On appeal from the trial court’s grant of summary 
judgment, the homeowner, now with counsel, argued 
that the enforcement was arbitrary, capricious, or 
discriminatory under TEX. PROP. CODE § 202.004(a). 
The court of appeals held that the homeowner waived 
this issue by failing to raise it in the trial court. In a per 
curiam opinion, the Supreme Court disagreed, and 
remand the case to the court of appeals to consider the 
merits of the homeowner’s argument. By presenting 
argument on the HOA’s selective enforcement of the 
restrictive covenant, the homeowner preserved her 
argument under section 202.004(a) even if she did not 
specifically cite that statute. 

“Issues not expressly presented to the trial court 
by written motion, answer or other response 
shall not be considered on appeal as grounds for 
reversal” of summary judgment. Nevertheless, 
Rule 166a(c), like “all . . . procedural rules . . . 
should be construed liberally so that the right to 
appeal is not lost unnecessarily.” Appellate 
courts should “hesitate to turn away claims 

based on waiver or failure to preserve the 
issue.” This is especially so “where the party 
has clearly and timely registered its objection” 
to the ruling challenged on appeal. 

This Court has “often held that a party sufficiently 
preserves an issue for review by arguing the issue's 
substance, even if the party does not call the issue by 
name.” In the same vein, parties on appeal need not 
always “rely on precisely the same case law or statutory 
subpart” on which they relied below. And while 
appellate courts “do not consider issues that were not 
raised . . . below,” parties may “construct new argu-
ments in support of issues” that were raised. These 
principles have been applied in reviewing grants of 
summary judgment. 

The Court applied a “fair notice” standard to the 
homeowner’s summary judgment filings, under which 
“a party’s filing need only provide enough ‘notice of the 
facts upon which the pleader bases his claim’ such that 
‘the opposing party [has] information sufficient to 
enable him to prepare a defense.’” “Even vague legal 
terminology may clear this bar if it ‘alert[s]’ the 
opposing party of the conduct for which the pleader 
‘intend[s] to hold him liable’ or otherwise legally 
responsible.” “This standard has been applied not only 
to petitions and answers, but also to filings relating to 
motions for summary judgment.” 

The Court also noted the significance that the 
homeowner was pro se. While “‘[l]itigants who 
represent themselves must comply with the applicable 
procedural rules,’” more recent cases have held “that 
application of a procedural rule—particularly one that 
‘turns on an actor’s state of mind’—‘may require a 
different result when the actor is not a lawyer.’” “Courts 
of appeals have accordingly converged upon the view 
that courts should ‘review and evaluate pro se pleadings 
with liberality and patience.’” 

 
6. In re Texas-New Mexico Power Company, 625 

S.W.3d 42 (Tex. 2021) 
 
“‘When an agency has exclusive jurisdiction, 

courts lack jurisdiction until a party has exhausted all 
administrative remedies before the agency.’ Therefore, 
the issue of exclusive agency jurisdiction ‘cannot be 
waived’ and ‘may [be] raise[d] . . . for the first time on 
appeal.’” 

 
7. Odyssey 2020 Academy, Inc. v. Galveston Central 

Appraisal District, 624 S.W.3d 535 (Tex. 2021) 
 
Charter school sought exemption from ad valorem 
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taxes for its lease space. 
An exemption under TEX. CONST. art. XI, § 9 is 

“self-operative,” requiring no legislation. Here, the 
charter school did not preserve an argument that it 
applies. It “did not exhaust its administrative remedies 
by asking the District for this exemption, nor did it raise 
Article XI section 9 in the trial court, assign the failure 
to grant that exemption as error in the court of appeals, 
or mention the exemption in its petition seeking this 
Court’s review. Rather, it raised the exemption for the 
first time in its merits brief after it had been addressed 
in an amicus brief.” 

 
8. In the Interest of GXH, 627 S.W.3d 288 (Tex. 

2021) 
 
In this suit to terminate the parent-child 

relationship, the issue was whether a docket entry 
complied with TEX. FAM. CODE § 263.401 to extend the 
statute’s one-year deadline to try the case. The Supreme 
Court ruled that “the trial court’s pronouncement of an 
extension of the initial dismissal date in its docket-sheet 
entry satisfied [TEX. FAM. CODE § 263.401(b)] and 
allowed the trial court to retain the suit on its docket 
beyond the initial dismissal date and through the date of 
the Final Decree.” Here, the parents failed to preserve 
certain claimed errors. 

A “party cannot obtain reversal of a trial court’s 
judgment on appeal based on an error that was never 
raised in the trial court. But our rules provide little 
guidance about what is required to preserve an argument 
that would support the trial court’s judgment if the court 
of appeals reverses that judgment.” In this case, the 
appellate “complaint does not arise from any action of 
the trial court, but instead from the court of appeals’ 
judgment. . . .” Accordingly, it was “not waived, but 
instead could be raised either in a motion for rehearing 
or a petition for review.” Footnote 3: “While this Court 
is not precluded from considering arguments arising 
from the court of appeals’ judgment that were not raised 
either in that court or in the trial court, neither are we, as 
a court of discretionary jurisdiction, obligated to 
consider such arguments.” 

While “a trial court’s failure to timely extend the 
automatic dismissal date before that date passes—
through a docket-sheet notation or otherwise—is juris-
dictional, claimed defects relating to the other 
requirements of [TEX. FAM. CODE § 263.401(b)] are 
not.” Therefore, they must be preserved for appellate 
review. 

The parents failed to complain in the trial court about 
its failure to make certain written findings required by TEX. 

FAM. CODE § 263.401(a). Since there was an oral 
hearing, “and the parties failed to bring forth the record 
of that hearing on appeal, we will presume the trial court 
made the necessary findings to support the extension 
orally on the record at the hearing.” Footnote 6: “In the 
absence of any record evidence to the contrary, we 
presume the court reporter was present at the hearing.” 
“Even if the reporter was not present, no objection was 
raised, and thus any complaint that the August 29 
hearing was not recorded is waived.” 

“In the absence of a record, we presume the evi-
dence was sufficient to support the trial court’s 
findings.” 

The parents “bore the burden to bring forth on 
appeal a record to demonstrate the absence of evidence 
to support the required findings. Moreover, to preserve 
their complaints about the absence of a record of the 
hearing, inadequate notice of the hearing, or the trial 
court’s purported failure to hold a hearing, the parents 
were required to raise these complaints in the trial 
court.” 

The “invited-error doctrine applies when ‘a party 
requests the court to make a specific ruling, then 
complains of that ruling on appeal.’” 

Estoppel “estoppel requires a party to have 
‘unequivocally taken a position in the trial court that is 
clearly adverse to its position on appeal.’” 

 
9. Montelongo v.  Abrea, 612 S.W.3d 71 (Tex. 2021)  

 
Footnote 10: Parties “may waive issues, not 

arguments, by failing to raise them.” 
 

10. Emerson Electric Co. v. Johnson, 627 S.W.3d 197 
(Tex. 2021) 
 
“An objection to the admissibility of expert 

testimony must be sufficiently timely and specific to 
allow the court to exercise its role as the gatekeeper of 
the evidence.” 

On appeal, defendants’ criticism of the expert 
“does not comport with any of the challenges that 
[defendants] presented to the trial court. The trial court 
had no opportunity to consider whether [plaintiff’s 
expert] ‘used the wrong test’ as [defendants] advocate 
now. Accordingly, this claimed error in the admission 
of expert testimony is not preserved for our review.” 
Footnote 7: TEX. R. APP. P. 33.1(a)(1)(A) requires 
“complaining parties to make timely objections ‘with 
sufficient specificity to make the trial court aware of the 
complaint, unless the specific grounds were apparent 
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from the context.’” 
Defendants failed to preserve certain error 

concerning the charge. “The touchstone for whether an 
objection preserves an issue for appeal is whether the 
litigant timely and plainly made the trial court aware of 
its complaint and obtained a ruling.” 

 
11. Data Foundry, Inc. v. City of Austin, 620 S.W.3d 

692 (Tex. 2021) 
 
After the City of Austin adopted an ordinance 

increasing the rates charged by Austin Energy, its 
municipally-owned electric utility, Data Foundry, a 
customer of the utility, sued the City seeking decla-
rations that the rate was excessive and unlawful, that the 
City acted arbitrarily and capriciously, and that the City 
engaged in price discrimination. The City moved to 
dismiss under TEX. R. CIV. P. 91a, asserting that Data 
Foundry lacks standing because it failed to allege a 
particularized injury and that its claims have no basis in 
law. The trial court granted the motion to dismiss, 
expressly stating the dismissal was on the ground of 
standing. 

Data Foundry appeals. The court of appeals 
reversed in part, holding that Data Foundry alleged a 
sufficient particularized injury to confer standing, but 
affirmed the dismissal in part on the grounds that some 
of Data Foundry’s claims fall within the City’s 
exclusive jurisdiction under the Public Utility Regu-
latory Act (PURA), and also affirmed the dismissal of the 
discrimination claim on the basis that Data Foundry 
“‘does not allege a true discrimination complaint.’” 

The Supreme Court affirmed the court of appeals 
in part and reversed in part, agreeing with the court of 
appeals that Data Foundry has standing but holding that 
the court of appeals erred in affirming any portion of the 
trial court’s judgment. 

Data Foundry alleged a particularized injury 
sufficient to support standing: “Data Foundry suffers 
financial harm because it must pay Austin Energy a 
particular sum of money that exceeds what Data 
Foundry contends it should have to pay.” The City relied 
on two other court of appeals cases, Schenker v. City of 
San Antonio, 369 S.W.2d 626 (Tex. App.—San Antonio 
1963, writ ref’d n.r.e.), and Tuck v. Texas Power & Light 
Co., 543 S.W.2d 214 (Tex. App.—Austin 1976, writ 
ref’d n.r.e.), for the proposition that Data Foundry lacks 
standing as a “mere ratepayer” because its claimed 
injury is a generalized grievance “‘in common with the 
general public,’” but the Court rejected this argument. 
“To the extent that Tuck or Schenker (or any other 
decision) may be read as holding that a utility ratepayer 

cannot establish standing to sue unless it alleges an 
injury different from that of other ratepayers, beyond its 
personal obligation to pay a rate that it claims is 
improper, we disapprove of those cases as inconsistent 
with our standing jurisprudence.” 

The court of appeals erred in affirming the trial 
court’s judgment on the basis that Data Foundry’s 
claims infringed in the City’s exclusive jurisdiction 
under PURA because the trial court did not rule on this 
issue. “The trial court’s dismissal was based solely on a 
determination that Data Foundry lacked standing be-
cause it failed to allege a particularized injury.” The 
challenge based on exclusive jurisdiction under PURA is 
distinct from standing, and this issue was neither ruled 
on by the trial court nor adequately developed in the 
court of appeals. 

Likewise, the court of appeals erred in affirming 
the dismissal of Data Foundry’s discrimination claims 
on the grounds that they had no basis in law because the 
trial court expressly based its dismissal order solely on 
standing, and the “City never asserted in the court of 
appeals that the court should affirm the trial court’s 
judgment on any alternative grounds.” The City also 
asserted that the enactment of PURA preempts the 
judicial remedies sought by Data Foundry, but this 
argument was not raised in the trial court or in the court 
of appeals. 

 
12. Los Compadres Pescadores, LLC v. Valdez, 622 

S.W.3d 771 (Tex. 2021) 
 
When developing property for condos, landowner, 

acting as its own general contractor through project 
supervisor who was an employee or agent, instructed 
subcontractor to drill piers near power lines. Landowner 
failed to assure that lines were de-energized. Affirming 
a jury verdict for injured employees of subcontractor, 
the Supreme Court ruled that landowner was liable 
under respondent superior for negligence of its super-
visor, that TEX. CIV. PRAC. & REM. CODE, ch. 95 
applied, but that plaintiff demonstrated its actual 
knowledge. The location of the power lines was open 
and obvious, but the fact that they were energized was 
not. 

Defendant failed to preserve error about whether its 
project supervisor was its agent or employee. The court 
of appeals ruled that defendant failed to address 
plaintiff’s contention that the evidence conclusively 
established that supervisor was an employee or agent. In 
addition, in the Supreme Court, it did not brief this 
matter or addressed the waiver argument or “identify the 
agency issue, even as an unbriefed issue, in its petition 
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for review.” Footnote 5: TEX. R. CIV. P. 279 says, “the 
agency issue, even as an unbriefed issue, in its petition 
for review.” It was not specifically referenced, and it is 
not fairly included in the one reference to it in the 
petition. 

“We generously construe our rules to avoid finding 
briefing waiver in this Court. . . . But the rules ‘are not 
meaningless technicalities that we can ignore at will.’” 

The Court further ruled that the matter was 
conclusively established by the evidence, anyway. 
Footnote 6: “‘Evidence is conclusive only if reasonable 
people could not differ in their conclusions. . . .’” 

“A fatal conflict between jury answers exists when 
one answer would require a judgment in one party’s 
favor while another answer would require a judgment in 
the opposing party’s favor. But a party who claims that 
jury answers fatally conflict must raise that objection 
with the trial court before the court discharges the jury, 
so that the court can correct the error by providing 
additional instructions and retiring the jury for further 
deliberations. Because [defendant] did not object to the 
jury’s allegedly conflicting answers before the trial 
court discharged the jury, it cannot now complain that 
the conflicting answers undermine the judgment based 
on the jury’s verdict.” 

Defendant also waived its challenge to causation. 
This was not “fairly included within the issues the 
petition identified. . . .” 

 
13. In the Matter of the Marriage of Angelina 

Sandoval, 619 S.W.3d 716 (Tex. 2021)  
 
Husband in Mexico filed a motion for new trial 

after wife used substituted service to serve citation and 
trial court entered a default judgment awarding her a 
house that husband contended was separate property. 
The Supreme Court reversed “[b]ecause the content of 
husband’s affidavit was sufficient to satisfy the Crad-
dock standard for obtaining a new trial and was not 
based on hearsay, and because no formal defects were 
raised in the trial court (where they might have been 
cured). . . .” 

When “‘a purported affidavit lacks a jurat and a 
litigant fails to provide extrinsic evidence to show that 
it was sworn to before an authorized officer, the 
opposing party must object to this error, thereby giving 
the litigant a chance to correct the error.’ Such a problem 
in form, not substance, must be objected to in the trial 
court or else it is waived.” Here, the wife failed to object. 

 
14. Brumley v. McDuff, 616 S.W.3d 826 (Tex. 2021) 

 
Footnote 9: “Because we hold that the Brumleys’ 

pleadings support the judgment, we need not address 
their alternative contention that the parties tried adverse 
possession by consent.” 

“With the exception of fundamental errors, a court 
of appeals must not reverse a trial court’s judgment in 
the absence of properly assigned error.” Footnote 11: 
“See TEX. R. APP. P. 38.1(f) (‘The statement of an issue 
or point will be treated as covering every subsidiary 
question that is fairly included.’).” 
 

 Perfecting, Briefing, and Time for Filing an 
Appeal; Costs on Appeal 
 

1. Mitschke v. Borromeo, ____ S.W.3d ____ (Tex. 
2022) (5/13/2022) 
 
In a wrongful death suit against multiple defen-

dants, the trial court severed an interlocutory summary 
judgment, so it became final. The plaintiff timely filed a 
motion for new trial specifically referencing the 
summary-judgment order but with the caption of the 
original cause rather than the severed cause. The 
plaintiff filed an appeal before the extended deadlines, 
but the court of appeals dismissed the appeal for want of 
jurisdiction, holding that the motion for new trial with 
the incorrect caption failed to extend post-judgment and 
appellate deadlines under TEX. R. CIV. P. 329b and TEX. 
R. APP. P. 26.1(a)(1). 

The Supreme Court reverses the court of appeals, 
holding that the motion for new trial extended the 
appellate deadline and that the notice of appeal was 
timely, and remands the case to the court of appeals for 
review of the merits. The Supreme Court’s decisions 
“require courts of appeals to find appellate jurisdiction 
even in the face of minor and non-prejudicial technical 
and clerical defects.” Overruling Philbrook v. Berry, 
683 S.W.2d 378 (Tex. 1985), which “appears to point in 
the other direction,” “we now hold that when a party 
timely attacks an order that grants a final judgment and 
then files a notice of appeal that is otherwise timely, the 
court of appeals must deem the appeal to have been 
timely perfected despite a non-prejudicial procedural 
defect.” 

 
2. Rosetta Resources Operating, LP v. Martin, ____ 

S.W.3d ____ (Tex. 2022) (5/6/22) 
 
“An appellate court may not reverse a trial court’s 

judgment without properly assigned error.” “When a 
trial court’s order granting summary judgment does not 
specify the grounds on which its order is based, the 
appealing party must negate each ground upon which 
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the judgment could have been based.” 
“A general statement that ‘the trial court erred by 

granting [the movant’s] motion for summary judgment’ 
may be sufficient to allow argument on all possible 
grounds that the summary judgment motion was 
granted, but if a party does not brief those arguments to 
the court of appeals, the court of appeals cannot properly 
reverse summary judgment on those grounds.” 

Here, while the Supreme Court reversed the trial 
court’s summary judgment as to the plaintiff’s contract 
claim, the Court holds that the court of appeals erred in 
reversing the trial court’s summary judgment on the 
plaintiff’s tort claims. The trial court could have granted 
summary judgment on the tort claims based on the 
economic loss rule and the no benefit rule, and the 
plaintiff did not brief those issues in the court of appeals. 
The plaintiff’s “broad statements” in its court of appeals 
brief “challenging the sufficiency of” the defendant’s 
“summary judgment evidence” are “not sufficient to 
challenge” the defendant’s specific grounds for sum-
mary judgment. 
 
3. Zive v. Sandberg, 644 S.W.3d 169 (Tex. 2022) 

 
Client alleged attorney committed malpractice that 

exposed him and co-parties to a deficiency judgment on 
a real estate loan. Trial court granted a motion for 
summary judgment on limitations in favor or attorney. 

“Our procedural rules allow ‘[a]ny party’ to ‘join 
in or adopt by reference all or any part of a brief, 
petition, response, motion, or other document filed in an 
appellate court by another party in the same case.’ TEX. 
R. APP. P. 9.7. Similarly, a party to the underlying 
appellate proceedings can qualify for relief in the U.S. 
Supreme Court by filing a document. See SUP. CT. R. 
12.6.” 
 
4. Kenneth D. Eichner, P.C. v. Dominguez, 623 

S.W.3d 358 (Tex. 202) 
 
Condo owner’s CPA intervened in suit by 

homeowner’s association. Later, association settled. 
Trial court struck the intervention and then rendered 
judgment. Intervenor timely filed a notice for new trial 
and then a notice of appeal. The Supreme Court 
disagreed with the holding of the court of appeals that 
the intervenor was not a “party” for the purpose of 
extending the appellate deadline by filing a motion for 
new trial in part because the pre-judgment order striking 
the intervention was merged into the final judgment, and 
the intervenor was bound by it. 

“Generally, a notice of appeal must be filed within 

thirty days after the trial court signs the judgment being 
appealed. TEX. R. APP. P. 26.1. But that deadline is 
extended to ninety days if ‘any party’ files a motion for 
new trial or certain other post-judgment pleadings. TEX. 
R. APP. P. 26.1(a).”  TEX. R. APP. P. 26.1(a) “applies to 
an intervenor’s new-trial motion when the trial court 
strikes the intervenor’s petition before it renders the 
final judgment.” 

“Any ‘party who seeks to alter the trial court’s 
judgment or other appealable order must file a notice of 
appeal.’ TEX. R. APP. P. 25.1(c) (emphasis added). The 
‘filing of a notice of appeal by any party invokes the 
appellate court’s jurisdiction over all parties to the trial 
court’s judgment or order appealed from.’ TEX. R. APP. 
P. 25.1(b) (emphasis added).” 

TEX. R. CIV. P. 329b(a) requires that a “new-trial 
motion be filed ‘within thirty days after the judgment or 
other order complained of is signed.’” TEX. R. APP. 
P. 26.1(a) extends the “appellate deadline to ninety days 
if any ‘party’ timely files a motion for new trial within 
thirty days.” 

Here, intervenor “could not appeal the trial court’s 
interlocutory order striking his intervention petition 
until after the trial court signed a final judgment. ‘[T]he 
general rule, with a few mostly statutory exceptions, is 
that an appeal may be taken only from a final judgment.’ 
At that point, the interlocutory order merged into the 
final judgment, and [intervenor] had to appeal the 
judgment, not the prior order.” Accordingly, the inter-
venor could file a motion for new trial which extended 
the appellate deadline. 
 

 Appellate Jurisdiction and Review 
 

1. Havlinka v. HSC Pipeline Partnership, LLC, ___ 
S.W.3d ___ (Tex. 2022) (5/27/22) 
 
Landowner contested condemnation authority of 

pipeline owner. The Supreme Court ruled that two sta-
tutes permitted it. 

“We review a trial court’s summary judgment and 
its interpretation of statutory language de novo.” 

“We review the trial court’s decision to exclude 
testimony for abuse of discretion.” 
 
2. Chen v. Razberi Technologies, Inc., ___ S.W.3d 

___ (Tex. 2022) (5/27/22) 
 
After Razberi sued Chen, Chen filed a special 

appearance. When the trial court ruled against Chen, 
Chen brought an interlocutory appeal. While that was 
pending, the trial court rendered judgment against Chen. 
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Chen did not appeal that separately, so Razberi claimed 
to the court of appeals that Chen’s special appearance 
was merged into the final judgment. which thus 
rendered the interlocutory appeal “procedurally moot.” 
Accordingly, Razberi requested the court of appeals to 
dismiss the appeal, which it did. The Supreme Court 
ruled that this was error.  

Under TEX. R. APP. P. 27.3, “the court of appeals 
was obligated to treat the previously perfected appeal as 
an appeal from the final judgment, but only as to the 
issues raised in the existing appeal. A second notice of 
appeal was not required unless the parties wished to 
expand the scope of the appeal.” 

Footnote 6: TEX. CIV. PRAC. & REM. CODE 
§ 51.014(a)(7) authorizes “an interlocutory appeal from 
the grant or denial of a special appearance.” 

Footnote 6: TEX. R. APP. P. 28.1 describes and sets 
“procedures for accelerated appeals.” 

Footnote 7: “[C]ommencement of trial was subject 
to an automatic stay while the interlocutory appeal was 
pending, but other trial-court proceedings were not 
automatically stayed. See TEX. CIV. PRAC. & REM. 
CODE § 51.014(b). But see id. § 51.014(c) (providing an 
exception to the automatic stay).” 

Footnote 10: TEX. R. CIV. P. 120a (4) provides that, 
if “the objection to jurisdiction is overruled, the 
objecting party may thereafter appear generally for any 
purpose,” without a deemed waiver. 

A “‘court of appeals has jurisdiction over any 
appeal in which the appellant files an instrument in a 
bona fide attempt to invoke the appellate court’s 
jurisdiction.’ . . . [T]he appellate rules must be construed 
‘reasonably, yet liberally, so that the right to appeal is 
not lost by imposing requirements not absolutely 
necessary to effect the purpose of a rule.’” 

“When an interlocutory order that is on appeal in 
the court of appeals merges into a final judgment, [TEX. 
R. APP. P. 27.3] prevents that appeal from becoming 
procedurally moot. Chen perfected an interlocutory 
appeal challenging personal jurisdiction; that appeal 
was pending in the court of appeals when the trial court 
rendered final judgment; the interlocutory order merged 
into the final judgment, but [TEX. R. APP. P. 27.3] 
continues that appeal as if it were from the final 
judgment; and the pre-existing appeal still presents a 
live controversy. Accordingly, the appeal from the trial 
court’s special-appearance ruling was neither 
substantively nor procedurally moot, and the court of 
appeals’ dismissal of the appeal was erroneous.” 

Here, a second notice of appeal was not required. 
An “appeal from a subsequent judgment [is] discretion-
ary while [the law mandates] that the existing appeal be 

treated as continuing.” Nevertheless, prudent “lawyers 
might also choose to file a second protective notice of 
appeal from the final judgment to avoid any uncertainty 
about whether appellate issues they wish to raise are 
within the scope of the previously filed appeal.” 
 
3. City of Fort Worth v. Pridgen, ___ S.W.3d ___ 

(Tex. 2022) (5/27/22) 
 
Whistleblower act case that turned on the meaning 

of the statutory term “report.” The Supreme Court ruled 
that the employees were not covered by the act because 
they “make a qualifying ‘report’” as required by the act.  

The “elements of a whistleblower claim are juris-
dictional facts necessary for ‘determining whether the 
[plaintiff’s] claim falls within the jurisdictional confines 
of’” TEX. GOV’T CODE § 554.0035. The city challenged 
the existence of them by a motion for summary 
judgment. “We review such challenges de novo, con-
sidering ‘the facts alleged by the plaintiff and to the 
extent relevant, evidence submitted by the parties.’ 
Where the facts underlying the merits and jurisdiction 
are intertwined, the plaintiff must produce evidence 
‘creat[ing] a fact question regarding the jurisdictional 
issue.’” The Court “take[s] as true all evidence favorable 
to the nonmovant and indulge every reasonable in-
ference and resolve any doubts in the nonmovant’s 
favor. Accordingly, here, we must evaluate whether 
Respondents raised a genuine issue of material fact as to 
each element of their whistleblower claims under” TEX. 
GOV’T CODE § 554.002(a). 
 
4. Perthuis v. Baylor Miraca Genetics Laboratories, 

LLC, ___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
Dispute about the duty to pay commissions on a 

sale completed the day after the employer terminated the 
employee. 

Here, the jury found for the plaintiff. “The standard 
of review requires courts to view the record in the light 
most favorable to the jury’s verdict.” 

“When an agreement’s ‘language can be given a 
certain or definite legal meaning or interpretation,’ 
courts determine that meaning ‘as a matter of law.’” 

Parties are free to define ordinary words with 
“unusual” meanings, but without that “courts will adopt 
the ordinary usage as a matter of law.” 
 
5. In re J.W., ____ S.W.3d ____ (Tex. 2022) 

(5/27/22) 
 
The “heightened burden of proof” of clear and 
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convincing evidence “affects the standard of review in 
an evidentiary challenge on appeal. To that end, in 
reviewing a legal-sufficiency challenge, we must deter-
mine whether ‘a reasonable trier of fact could have 
formed a firm belief or conviction that its finding was 
true.’” 

 
6. Mitschke v. Borromeo, ____ S.W.3d ____ (Tex. 

2022) (5/13/2022) 
 
The case was transferred from one court of appeals 

to another. “For transferred cases, Rule 41.3 provides 
that ‘the court of appeals to which the case is transferred 
must decide the case in accordance with the precedent 
of the transferor court under principles of stare decisis if 
the transferee court’s decision otherwise would have 
been inconsistent with the precedent of the transferor 
court.’” 

The transferee court sought to predict and replicate 
the likely decision of the transferor court. “But Rule 
41.03’s text, and the core principle of stare decisis even 
without Rule 41.3’s express admonition, directs an 
objective and not a subjective analysis. Transferee 
courts must follow whatever law binds the transferor 
court, even if there is reason to suspect that a transferor 
court might disregard that law.” 

 
7. City of Baytown v. Shrock, ____ S.W.3d ____ 

(Tex. 2022) (5/13/2022) 
 
“We review a trial court’s grant of directed verdict 

de novo, using the legal sufficiency standard appellate 
courts apply to no-evidence summary judgments.” 
 
8. Pediatrics Cool Care v. Thompson, ___ S.W.3d 

___ (Tex. 2022) (5/13/22) 
 
For a legal sufficiency challenge, “we consider the 

evidence in a light favorable to the verdict. . . . [W]e 
evaluate ‘whether the evidence at trial would enable 
reasonable and fair-minded people to reach the verdict 
under review.’” 
 
9. In re Greg Abbott, ___ S.W.3d ___ (Tex. 2022) 

(5/13/22) 
 
The Attorney General (AG) issued an opinion that 

a sex change operation could constitute child abuse. The 
governor then sent a letter to the Department of Family 
and Protective Services (DFPS) that all departments must 
follow the law as explained by the AG. DFPS then issued 
a press release that it would follow the law as mentioned 
by the governor and AG. Certain plaintiffs filed suit and 
the trial court granted a temporary injunction. DFPS filed 

an interlocutory appeal, which supersedes the 
injunction. The court of appeals then reinstated the 
injunction statewide. The Supreme Court granted in part 
a mandamus filed by DFPS: the Court ruled that the court 
of appeals “lacked any authority under [TEX. R. APP. 
P. 29.3] to afford relief to nonparties throughout the 
state.” The Court further granted relief for the governor 
since he was not in charge of DFPS. The Court lastly 
ruled that DFPS did not “established its entitlement to 
mandamus relief” to the remainder of the temporary 
injunction. 

The “trial court’s temporary injunction was super-
seded by operation of law when the State appealed it. 
See TEX. R. APP. P. 29.1(b); TEX. CIV. PRAC. & REM. 
CODE § 6.001(b).” 

But, TEX. R. APP. P. 29.1(b) allows the court of 
appeals to make orders “‘necessary to preserve the 
parties’ rights’” during appeal. Footnote 6: If “no court 
can protect parties’ rights during an interlocutory appeal 
would raise constitutional questions about the automatic 
stay of trial court proceedings afforded” by TEX. CIV. 
PRAC. & REM. CODE § 51.014(b). 

TEX. R. APP. P. 29.1(b) only provides authority to 
protect the parties’ rights, not the rights of those who are 
not parties. 

 
10. Rosetta Resources Operating, LP v. Martin, ____ 

S.W.3d ____ (Tex. 2022) (5/6/22) 
 
“Whether a mineral lease is ambiguous is a 

question of law.” “‘When a contract contains an ambi-
guity, the granting of a motion for summary judgment is 
improper because the interpretation of the instrument 
becomes a fact issue.’” 
 
11. Taylor v. Tolbert, ___ S.W.3d ___ (Tex. 2022) 

(5/6/22) 
 
When Attorney Taylor was sued under state and 

federal laws governing wiretapping, she filed a motion 
for summary judgment asserting attorney-immunity. 
The Supreme Court held that it applied as a defense to 
the state statute, but not the federal one. 

“Because Taylor moved for summary judgment on 
the pleadings, we must take the allegations in Robbins’s 
petition as true, and we will uphold summary judgment 
for Taylor only if she is entitled to judgment as a matter 
of law.” 
 
12. E.D. v. Texas Health Care, P.L.L.C., ___ S.W.3d 

___ (Tex. 2022) (5/6/22) 
 
Standard of review of a trial court’s ruling of the 
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adequacy of an expert report.  
“This adequacy inquiry is confined to the four 

corners of the report, taken as a whole, and under an 
abuse-of-discretion standard, ‘[c]lose calls must go to 
the trial court.’” 
 
13. Transcor Astra Group, S.A. v.  Petrobras America, 

Inc., ___ S.W.3d ___ (Tex. 2022) (4/29/22) 
 
“We review [TEX. CIV. PRAC. & REM. CODE 

§ 37.009 attorneys’ fee] awards under an abuse-of-
discretion standard.” 
 
14. In re Whataburger Restaurants, LLC, ____ S.W.3d 

____ (Tex. 2022) (4/22/22) 
 
The trial court hears Whataburger’s motion to 

compel arbitration and takes it under advisement, then 
denies it one month later. The clerk fails to give the 
parties notice of the order as required under TEX. R. CIV. 
P. 306a. Whataburger learns of the order 153 days later, 
long after both the 20-day deadline to file an 
interlocutory appeal and maximum 90 days that 
deadline could be extended under Rule 306a (4) and (5). 
The Supreme Court grants Whataburger’s petition for 
mandamus, holding Whataburger “lacks an adequate 
appellate remedy because the clerk’s failure to give 
notice of the trial court’s order deprived it of that 
remedy, and Whataburger did not sleep on its rights.” 

The plaintiff argues Whataburger should have 
“checked in” with the trial court, but “‘[c]ounsel should 
have some right to rely on’ the clerk’s duty to give 
notice of trial court orders.’” Appellate courts “should 
not ‘impose a duty on trial counsel to check-in with a 
trial court’ constantly ‘to see if an order on an argued 
motion has been issued’, and that ‘Texas has an efficient 
electronic notification system for a reason’.” 

Whataburger also showed a clear abuse of 
discretion. “‘A trial court that refuses to compel arbi-
tration under a valid and enforceable arbitration agree-
ment has clearly abused its discretion.’” 
 
15. Elephant Insurance Company, LLC v. Kenyon, 644 

S.W.3d 137 (Tex. 2022) 
 
Kenyon sues her insurer, Elephant, for the 

wrongful death of her husband alleging that Elephant 
unnecessarily asked her to take pictures of a single-car 
accident, which led to her husband’s death when he was 
struck by another car while taking the pictures. Kenyon 
also sues for claims related to the handling of her UIM  
 

claim. The trial court denies summary judgment on the 
UIM claims, but grants summary judgment on the 
wrongful death claims, concluding that Elephant owed 
no duty with respect to those claims. 

The trial court certifies the order for a permissive 
interlocutory appeal. The court of appeals panel accepts 
the appeal and affirms, but the en banc court reverses, 
taking a narrow view of the scope of the appeal. The en 
banc court of appeals determined that it was only asked 
to decide whether Elephant owed any duty, not the 
scope of applicability of that duty, and reversed based 
on its holding that Elephant owed a duty of good faith 
and fair dealing. 

The Supreme Court reverses the court of appeals 
and affirms the trial court’s summary judgment, holding 
the en banc court erred in its narrow view of the scope 
of the appeal. The Supreme Court’s opinion in Sabre 
Travel International, Ltd. v. Deutsche Lufthansa AG, 
567 S.W.3d 725 (Tex. 2019), “is clear in placing a prop-
erly certified inter on an equal footing with other appeals 
with respect to disposition on the merits.” 

In enacting the permissive interlocutory appeal 
statute, TEX. CIV. PRAC. & REM. CODE § 51.014(d)  and 
(f), “the Legislature ‘was driven by the public policy of 
ensuring the efficient resolution of civil suits . . . and 
making the judicial system more accessible, more 
efficient, and less costly to all taxpayers.’” “Such an 
appeal is authorized only with the trial court’s 
permission and only when: ‘(1) the order to be appealed 
involves a controlling question of law as to which there 
is a substantial ground for difference of opinion; and (2) 
an immediate appeal from the order may materially 
advance the ultimate termination of the litigation.’” 
“Unlike mandatory interlocutory appeals, courts of 
appeals have discretion to accept an interlocutory appeal 
certified by the trial court,” and the court of appeals did 
so here. 

“When an appellate court—this or any other—
accepts a permissive interlocutory appeal, the court 
should do what the Legislature has authorized and 
‘address the merits of the legal issues certified.’” “In 
doing so, permissive appeals are resolved according to 
the same principles as any other appeal, including 
addressing all fairly including subsidiary issues and 
ancillary issues pertinent to resolving the controlling 
legal issue.” 

“While ‘involve[ment]’ of a controlling legal issue 
is essential to securing a permissive appeal, the statute 
plainly provides that it is the order (or, as the case may 
be, the relevant portion of the order) that is on appeal,  
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and the rules of appellate procedure preclude a strict 
construction of issues presented on appeal.” 

 
16. Zive v. Sandberg, 644 S.W.3d 169 (Tex. 2022) 

 
Client alleged attorney committed malpractice that 

exposed him and co-parties to a deficiency judgment on 
a real estate loan. Trial court granted a motion for 
summary judgment on limitations in favor or attorney. 

“‘We review summary judgments de novo, 
viewing the evidence in the light most favorable to the 
non-movant, crediting evidence favorable to the non-
movant if reasonable jurors could, and disregarding 
contrary evidence unless reasonable jurors could not.’” 
 
17. JBrice Holdings, LLC v. Wilcrest Walk 

Townhomes Association, 644 S.W.3d 179 (Tex. 
2022) 
 
Dispute between owner of townhouse and HOA 

about whether he could list his units for short-term 
rentals.  

“Restrictive covenants are contracts that run with 
the land and are ‘subject to the general rules of contract 
construction.’ We review ‘a trial court’s interpretation 
of a restrictive covenant de novo.’ A covenant under 
review ‘may not be enlarged, extended, stretched or 
changed by construction.’ Thus, to validly limit an 
owner’s property use, a covenant must plainly prohibit 
that use. . . . As with contracts, courts should avoid an 
interpretation of one covenant that nullifies another.” 

 
18. In re Eagleridge Operating, LLC, 642 S.W.3d 518 

(Tex. 2022) 
 
The standard of review for a ruling striking a 

designation of a responsible third party is similar to “a 
no-evidence summary judgment.” 

 
19. Energen Resources Corporation v. Wallace, 642 

S.W.3d 502 (Tex. 2022) 
 
Plaintiff was injured when gas that seeped into a 

water well being drilled exploded; gas allegedly 
migrated from oil well being drilled 500 feet away. The 
Supreme Court granted summary judgment under TEX. 
CIV. PRAC. & REM. CODE, ch. 95.  

A “question of statutory construction . . . [is] a legal 
one that we review de novo.” 

“‘Summary judgment may not be affirmed on 
appeal on a ground not presented to the trial court in the 
motion.’” 

20. FieldTurf USA, Inc. v. Pleasant Grove Independent 
School District, 642 S.W.3d 829 (Tex. 2022) 
 
To seek review by the Supreme Court of a decision 

from the court of appeals, when the opponent appeals 
that decision, a party needs to file a “cross-petition.”  
“‘A party who seeks to alter the court of appeals’ 
judgment must file a petition for review.’” TEX. R. APP. 
P. 53.1 

 
21. In the Guardianship of Fairley, ___ S.W.3d ___ 

(Tex. 2022) (3/4/22) 
 
Hotly contested guardianship case. TEX. CIV. 

PRAC. & REM. CODE § 51.014(a)(12) allows “an 
interlocutory appeal from an order denying a motion to 
dismiss under” TEX. CIV. PRAC. & REM. CODE, ch. 27. 
 
22. City of San Antonio v. Maspero, 640 S.W.3d 523 (Tex. 

2022) 
 
“Because governmental immunity is jurisdictional, 

it is properly raised through a plea to the jurisdiction, 
which we review de novo.” 

 
23. Texas Commission on Environmental Quality v. 

Maverick County, 642 S.W.3d 537 (Tex. 2022) 
 
In a judicial review of an administrative decision, 

the outcome turned on the definition of a regulatory 
term, but the district court also addressed several issues 
decided by the administrative agency. The court of 
appeals reversed the district court’s definition of the 
regulatory term, but vacated the rest of the judgment and 
declined to address the remaining issues which they held 
“would amount to rendition of an advisory opinion” and 
that it thus lacked jurisdiction to address them. 

After reversing the court of appeals, the Supreme 
Court remands the case to the court of appeals to address 
the remaining issues. The Supreme Court held the court 
of appeals did not lack jurisdiction to reach them. 

“‘The distinctive feature of an advisory opinion is 
that it decides an abstract question of law without 
binding the parties.’” There is “nothing ‘abstract’” about 
the parties’ ongoing dispute. “It may turn out, when the 
dust settles, that one element or another of a court’s 
decision ended up being irrelevant to the ultimate 
outcome. That does not mean the court lacked 
jurisdiction to decide that part of the case.” 

“The prudential practice of courts to decline to 
reach issues not necessary to the disposition of a case 
should not be confused with the constitutional  
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prohibition on advisory opinions.” 
 

24. Pharr–San Juan–Alamo Independent School 
District v. Texas Political Subdivisions 
Property/Casualty Joint Self Insurance Fund, 642 
S.W.3d 466 (Tex. 2022) 
 
Suit brought by student after she was thrown from 

a golf cart. The Supreme Court ruled that the school’s 
insurance company did not have a duty to defend and 
indemnify it. 

Footnote 5: Insurance carrier claimed that policy-
holder waived complaint about improper summary 
judgment evidence by using it earlier. “We disagree that 
any such waiver would affect our jurisdiction, which 
extends to any ‘appealable order or judgment of the trial 
courts if the court determines that the appeal presents a 
question of law that is important to the jurisprudence of 
the state.’ TEX. GOV’T CODE § 22.001(a). . . . Whether 
procedural hurdles prevent us from addressing the 
question does not affect our jurisdiction. . . . TEX. R. 
APP. P. 25.1(b) (‘The filing of a notice of appeal by any 
party invokes the appellate court’s jurisdiction over all 
parties to the trial court’s judgment or order appealed 
from. . . .’)” 

The insurance carrier would have been entitled “to 
a summary judgment on both the duty to defend and the 
duty to indemnify.” But, “we cannot grant that relief 
because the Insurance Fund did not file a petition for 
review in this Court. See TEX. R. APP. P. 53.1. . . .” 
 
25. In re C.L.E.E.G., 639 S.W.3d 696 (Tex. 2022) 

 
The court of appeals reversed the trial court’s 

judgment terminating Father’s parental rights holding 
there was no evidence to support a finding, but the 
Supreme Court reversed.  The “court of appeals 
impermissibly substituted its judgment for that of the 
trial court and further erred by failing to defer to the trial 
court’s assessment of the witnesses’ credibility.” “And 
by essentially requiring the Department to show Father 
had ‘zero chance of early release,’ the court of appeals 
erred by ‘impermissibly elevat[ing] the burden of proof 
from clear and convincing to beyond a reasonable 
doubt.’” 

 
26. In re Christianson Air Conditioning & Plumbing, 

LLC, 639 S.W.3d 671 (Tex. 2022) 
 
The plaintiff moved for a continuance of a special 

appearance hearing and to compel the defendant’s 
corporate representatives’ deposition on thirty topics. 

The defendant argued several topics impermissibly 
touched the merits of the case, but the trial court granted 
the motion to compel and ordered the deposition on all 
topics. The court of appeals granted mandamus relief for 
the defendant on several topics, holding that 
“jurisdictional discovery ‘must relate exclusively to the 
jurisdictional question.’” 

The Supreme Court granted mandamus, holding 
that the trial court did not abuse its discretion in ordering 
the deposition on most of the topics and the court of 
appeals’ standard for jurisdictional discovery was too 
narrow. 

“Nothing in Rule 120a or our cases suggests that 
jurisdictional discovery must relate exclusively to the 
jurisdictional question, as the court of appeals held. To 
the contrary, we have indicated that jurisdictional 
discovery may overlap with merits issues in certain 
circumstances.” 

“[W]e hold that information sought in juris-
dictional discovery must be essential to prove at least 
one disputed factor that is necessary to the plaintiff’s 
proposed theory or theories of personal jurisdiction. 
Discovery is not available at the special appearance 
stage on any factor that is undisputed, as it is not 
essential to the plaintiff’s opposition.” “General 
principles that limit the scope of discovery also apply 
equally to jurisdictional discovery.” 

“Specific jurisdiction exists when (1) the defendant 
has ‘made minimum contacts with Texas by purpose-
fully availing itself of the privilege of conducting 
activities [in the state,]’ and (2) the defendant’s potential 
liability arose from or is related to those contacts.” Thus, 
discovery must be “essential to prove” one of these 
elements and must be reasonably tailored to include 
only matters relevant to those topics under general 
discovery principles. 

 
27. Signature Industries, LLC v. International Paper 

Company, ___ S.W.3d ___ (Tex. 2022) (1/14/22) 
 
In this breach of contract case, plaintiff could not 

recover consequential damages. “‘The proper measure 
of damages is a question of law,’ which we review de 
novo. If the legal theories underlying the damages 
awarded do not conform to the law governing damages, 
we may reverse the award as a matter of law.” 

“We may also reverse an award if the evidence of 
damages was legally insufficient. ‘In evaluating legal 
sufficiency, we are required to determine whether the 
proffered evidence as a whole rises to a level that would 
enable reasonable and fair-minded people to differ in 
their conclusions.’ We ‘view the evidence in the light 
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favorable to the verdict, crediting favorable evidence if 
reasonable jurors could, and disregarding contrary 
evidence unless reasonable jurors could not.’” 
 
28. AMC Entertainment Holdings, Inc. v. iPic-Gold 

Class Entertainment, LLC, 638 S.W.3d 198 (Tex. 
2022) 
 
Antitrust case under Texas law. “Because we 

construe the Texas Antitrust Act in harmony with 
federal law, iPic’s evidence is not enough to survive 
summary judgment under the Texas Act. . . .” 

 
29. In re LCS SP, LLC, 640 S.W.3d 828 (Tex. 2022) 

 
Medical malpractice. The Supreme Court granted 

mandamus when discovery was wrongly permitted 
before plaintiff had filed an expert report. The court of 
appeals could stay the expert report deadline. 

TEX. R. APP. P. 52.10(b) “authorizes appellate 
courts to grant temporary ‘just relief’ pending the 
court’s action on a petition for writ of mandamus,” 
which included staying the expert report deadline during 
the appeal. Earlier, the Supreme Court had “determined 
that an appellate court had the ‘discretion to remand the 
case’ under Chapter 74 for the trial court’s consideration 
of a thirty-day extension to cure a report found deficient 
on appeal.” Here, plaintiff had “invoked the appellate 
court’s jurisdiction before the deadline for filing an 
expert report had passed, and he promptly sought a stay 
of proceedings.” 
 
30. In the Interest of M.P., 639 S.W.3d 211 (Tex. 

2022) 
 
TEX. R. APP. P. 43.2(d) provides for remand upon 

reversal: “‘The court of appeals may . . . reverse the trial 
court’s judgment and remand the case for further 
proceedings. . . .’” 

 
31. Dillon Gage Incorporated of Dallas v. Certain 

Underwriters of Lloyds Subscribing to Policy No. 
EE1701590, ___ S.W.3d ___ (Tex. 2021) 
(12/3/21) 
 
Footnote 6: The Supreme Court accepted two 

certified questions from the Fifth Circuit: “TEX. CONST. 
ART. V, § 3-c(a) ; TEX. R. APP. P. 58. The [insurance] 
policy is expressly governed by Texas law.” 

 
32. Phillips v. McNeill, 635 S.W.3d 620 (Tex. 2021) 

 
Drawing on its earlier holdings, the Supreme Court 

adopts a “two-step inquiry for determining when 
requests for findings and conclusions that are not 
required by the rules will trigger the extended ninety-
day” deadline to file a notice of appeal: 

First, was the non-jury proceeding a type in 
which the trial court could consider evidence? 
Second, if so, was there evidence before the 
court? When the answer to both questions is yes 
and a party requests findings and conclusions, 
all parties benefit from the extended appellate 
timetable. 
The first question is categorical, not case 
specific. For example, it will be answered yes 
for a judgment following a bench trial, a default 
judgment on a claim for unliquidated damages, 
a judgment rendered as sanctions, and any other 
judgment that could be based in any part on an 
evidentiary hearing.  
The second question is case-specific and 
focuses on whether evidence was presented to 
the trial court, not whether that evidence proved 
to be necessary in hindsight. In answering this 
question, it is not relevant whether the evidence 
presented was disputed, or jurisdictional, or 
material to an issue later raised on appeal.  

Also, while affirming the court of appeals’ holding 
that the appellant was entitled to an administrative 
hearing, the Supreme Court held that the court of 
appeals erred in basing its decision on the appellant’s 
federal constitutional due process argument when the 
matter could have been decided on statutory grounds. 

“As a rule, we only decide constitutional 
questions when we cannot resolve issues on 
nonconstitutional grounds.” This rule is not 
optional. When an appellate court can provide 
the appealing party with complete relief on 
nonconstitutional grounds, it must do so. 

 
33. In re American Airlines, Inc., 634 S.W.3d 38 (Tex. 

2021) 
 
TEX. CIV. PRAC. & REM. CODE § 51.014(d) 

authorizes “trial courts to certify potentially dispositive 
legal issues for interlocutory appeal.” A “trial court may 
authorize an interlocutory appeal if (1) the order to be 
appealed involves a controlling question of law as to 
which a substantial ground exists for difference of 
opinion, and (2) ‘an immediate appeal from the order 
may materially advance the ultimate termination of the 
litigation.’” 
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34. In re Texan Millwork, 631 S.W.3d 706 (Tex. 2021) 
 
Discovery dispute about whether a subpoena was 

required for a certain witness. 
Footnote 2: Because the judge who initially issued 

the order was succeeded by another, the Court abated 
the mandamus action “to allow the successor judge an 
opportunity to reconsider the original ruling. When the 
successor judge declined to do so, we lifted the 
abatement and reinstated the case to the active docket.” 

Deference “must be afforded to the trial court’s 
determination of disputed fact issues. . . .” 

 
35. In re Guardianship of Jones, 629 S.W.3d 921 (Tex. 

2021)  
 
The court of appeals dismisses an appeal of a trial 

court order granting motions to dismiss a bill of review 
attacking a guardianship judgment, holding that the 
order was not a final judgment because it lacked decretal 
language, even though the order expressly states that it 
is a final judgment. In a per curiam opinion, the 
Supreme Court reversed the dismissal of the appeal, 
holding that the order is a final, appealable judgment, 
and remand the case to the court of appeals to consider 
the merits. 

“‘[T]he general rule, with a few mostly statutory 
exceptions, is that an appeal may be taken only from a 
final judgment.’” “In cases in which only one final 
judgment can be rendered,” finality is governed by 
Lehmann v. Har-Con Corp., 39 S.W.3d 191 (Tex. 
2001), under which “a judgment rendered without a 
conventional trial on the merits is not final unless (1) it 
actually disposes of every pending claim and party or 
(2) it clearly and unequivocally states that it finally 
disposes of all claims and parties, even if it does not 
actually do so.” “If the order contains a ‘clear and 
unequivocal’ finality phrase disposing of the entire case, 
the order is final, and the failure to actually dispose of 
all claims and parties renders the order erroneous but not 
interlocutory.” 

In probate and guardianship proceedings, which 
“present ‘an exception to the “one final judgment” 
rule,’ . . . Crowson v. Wakeham [, 897 S.W.2d 779 (Tex. 
1995),] establishes the test for finality,” under which “an 
order disposing of all issues and all parties ‘in the phase 
of the proceeding for which it was brought’ is final and 
appealable even when the proceeding remains pending 
as to other issues.” 

Here, the order was final regardless of whether 
Lehmann or Crowson control. “‘Decretal’ refers to 
language granting or denying the remedy sought, which 

in this case was dismissal of the bill-of-review petition.” 
The lack of “words like ‘ordered, adjudicated, and de-
creed’” was immaterial where the order grants motions 
to dismiss and expressly states it is a “‘final order.’” 
“Neither ‘[t]echnical formality’ nor ‘particular phrase-
ology’ are required for finality so long as ‘the judgment 
is expressed in language which is significant in common 
understanding and parlance.’” “And be-cause the order 
actually disposes of all claims and parties with respect 
to the petition for bill of review, either viewed as a 
separate proceeding or as a discrete phase of the 
guardianship proceeding, the order was final and ap-
pealable.” 

 
36. Texas Department of Transportation v. Lara, 625 

S.W.3d 46 (Tex. 2021) 
 
The purposes of the TCHRA includes executing 

“Title VII of the Civil Rights Act of 1964 (42 U.S.C. 
§ 2000e et seq.) and Title I of the Americans with Dis-
abilities Act of 1990 (42 U.S.C. § 12101 et seq.).” Thus, 
decisions under them inform the Court’s construction of 
the TCHRA. 

 
37. Apache Corporation v. Davis, 627 S.W.3d 324 

(Tex. 2021) 
 
In a “no-evidence” appeal, the Court will “‘view 

the evidence in the light most favorable to the verdict, 
crediting favorable evidence when reasonable jurors 
could do so and disregarding contrary evidence unless 
reasonable jurors could not.’” 

 
38. Amazon.com, Inc. v. McMillan, 625 S.W.3d 101 

(Tex. 2021) 
 
Certified question about where Amazon was a 

“seller” under products liability law. 
““The Supreme Court of Texas may answer 

questions of law certified to it by any federal appellate 
court if the certifying court is presented with 
determinative questions of Texas law having no con-
trolling Supreme Court precedent.’ TEX. R. APP. 
P. 58.1; accord TEX. CONST. art. V, § 3-c(a).” Because 
the scope of this interlocutory appeal is limited to the 
question whether Amazon is a seller, we must construe 
the Legislature’s definition of seller in [TEX. CIV. PRAC. 
& REM. CODE § 82.001(3)]—a question of law that we 
consider de novo.” 

In response to a certified question, “we typically 
‘provide answers solely as to the status of Texas law on 
the questions asked.’” 
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39. In re Academy, Ltd., 625 S.W.3d 19 (Tex. 2021)  
 
Following the Sutherland Springs mass shooting, 

plaintiffs sued Academy, where the out-of-state 
assailant purchased the weapon and a large magazine. 
After the trial court denied its motion for summary 
judgment, the Supreme Court granted mandamus and 
dismissed the case. 

Texas law on negligent entrustment includes 
automobiles, but also other types of property, including 
firearms. Liability “‘for negligently entrusting a vehicle 
to an unlicensed driver is a part of the law of bailments, 
but not of the law of sales or gifts.’” “‘A bailor entrusts, 
for what he entrusts is his. But a vendor does not entrust; 
he sells his chattel.’” Specifically, “‘negligent entrust-
ment does not apply to the sale of a chattel.’” The Court 
has not adopted RESTATEMENT (SECOND) OF TORTS 
§ 390 cmt. a (AM. LAW INST. 1965), which includes 
sales. The basis of negligent entrustment in Texas is that 
ownership gives the right of control over the item’s use, 
and a sale transfers ownership. Texas law confers “no 
viable cause of action . . . for negligent entrustment 
based on a sale of chattel.”  

 
40. Odyssey 2020 Academy, Inc. v. Galveston Central 

Appraisal District, 624 S.W.3d 535 (Tex. 2021) 
 
Charter school sought exemption from ad valorem 

taxes for its lease space. 
The Court reviews de novo constitutional and 

statutory language. 
 

41. BPX Operating Company v. Strickhausen, 629 
S.W.3d 189 (Tex. 2021) 
 
After granting a motion for summary judgment, the 

trial court granted a request for “a permissive inter-
locutory appeal on the issues of [lessor’s] ratification of 
the pooled units and BPX’s breach of the lease’s no-
pooling clause. See TEX. CIV. PRAC. & REM. CODE 
§ 51.014(d).” 

“In a permissive appeal where the trial court has 
identified issues for appeal, ‘[w]e accept the trial court’s 
conclusions on those issues [not appealed] for purposes 
of this interlocutory appeal, but we express no opinion 
on those conclusions.’” 

“‘We review summary judgments de novo.’ In 
doing so, ‘we take as true all evidence favorable to the 
nonmovant and we indulge every reasonable inference 
and resolve any doubts in the nonmovant’s favor.’” 

 

42. Draughon v. Johnson, 631 S.W.3d 81 (Tex. 2021) 
 
“We review de novo whether [a movant for a 

traditional summary judgment] met her burden.” 
 

43. Diocese of Lubbock v. Guerrero, 591 S.W.3d 244 
(Tex. 2021) 
 
Deacon sued diocese for publishing his name 

among those “credibly” accused of sexually assaulting 
a “minor.” Diocese filed both a plea to the jurisdiction 
and a motion to dismiss under TEX. CIV. PRAC. & REM. 
CODE, § 27.003. After the trial court denied both, the 
diocese filed a mandamus for the former and an 
interlocutory appeal of the latter. Because the Supreme 
Court granted the mandamus pursuant to the 
“ecclesiastical abstention doctrine,” the interlocutory 
appeal was rendered moot.   

“Inasmuch as the trial court lacks jurisdiction to 
proceed in the underlying litigation, the collateral 
matters under [TEX. CIV. PRAC. & REM. CODE, ch. 27] 
asserted in this interlocutory appeal are moot. ‘If the 
trial court lacks subject matter jurisdiction, the appellate 
court can make no order other than reversing the 
judgment of the court below and dismissing the cause.’” 

 
44. In re Diocese of Lubbock, 592 S.W.3d 196 (Tex. 

2021) 
 
The Supreme Court dismissed for want of juris-

diction a defamation action filed by a deacon against the 
diocese. 

Here, the diocese pursued an interlocutory appeal 
on its motion to dismiss under TEX. CIV. PRAC. & REM. 
CODE, ch. 27 as well as a mandamus to dismiss the suit 
for want of jurisdiction. “Because the jurisdictional 
issue presented in the mandamus petition is dispositive, 
we dismiss the” interlocutory appeal under Ch. 27. 

“Mandamus relief is appropriate when the trial 
court lacks jurisdiction to hear a case. ‘Lack of 
jurisdiction may be raised by a plea to the jurisdiction 
when religious-liberty grounds form the basis for the 
jurisdictional challenge.’” 

Footnote 1: The “‘ministerial exception’—a doc-
trine that is independent of but related to abstention and 
addresses employment disputes between churches and 
its ministers—‘operates as an affirmative defense to an 
otherwise cognizable claim, not a jurisdictional bar.’” 

“We review a trial court’s ruling on a plea to the 
jurisdiction de novo. A court should deny a plea to the 
jurisdiction when ‘the pleader has alleged facts that 
affirmatively demonstrate the court’s jurisdiction to  
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hear the cause.’ ‘If the pleadings affirmatively negate 
jurisdiction,’ however, the plea should ‘be granted with-
out affording the plaintiff[] an opportunity to replead.’” 

 
45. Powell v. City of Houston, 628 S.W.3d 838 (Tex. 

2021) 
 
Dispute over a city ordinance that regulated 

historic structures. 
“We construe municipal ordinances the same way 

we construe statutes. Their construction is thus a ques-
tion of law that we review de novo.” 

The Court did not address issues raised by amici 
but not by the parties. “Our adversary system of justice 
‘depends on the parties to frame the issues for decision 
and assign[s] to courts the role of neutral arbiter of 
matters the parties present.’” The Court does not seek 
out issues, but waits for cases to come to it and decides 
the questions presented. 

 
46. In the Interest of J.J.R.S., 627 S.W.3d 211 (Tex. 

2021) 
 
Child visitation dispute. 
“A trial court’s determination of what is in the 

child’s best interest, specifically the establishment of 
terms and conditions of conservatorship, is a 
discretionary function. The trial court’s judgment will 
be reversed only when it appears from the record as a 
whole that the court has abused its discretion. A trial 
court abuses its discretion when it acts ‘without 
reference to any guiding rules or principles; or in other 
words, [when it acts] arbitrarily or unreasonably.’” 

 
47. In the Estate of Dempsey Johnson, 631 S.W.3d 56 

(Tex. 2021) 
 
The Court reviews “questions of standing de novo.” 
 

48. Landry’s, Inc. v. Animal Legal Defense Fund, 631 
S.W.3d 40 (Tex. 2021) 
 
After lawyers from the Animal Legal Defense 

Fund (ALDF) publicized an allegedly defamatory notice 
letter they sent to advise Landry’s they intended to sue 
it, Landry’s sued the ALDF and lawyers. The defendants 
filed a motion to dismiss under TEX. CIV. PRAC. & REM. 
CODE, ch. 27, and asserted they were protected by the 
judicial-proceedings privilege and attorney immunity. 
The Supreme Court disagreed. 

The Court reviews “‘de novo the court of appeals’ 
determination[] that the parties met or failed to meet 

their burdens of proof under’” TEX. CIV. PRAC. & REM. 
CODE § 27.005. The Court reviews de novo “‘whether a 
nonmovant has presented clear and specific evidence 
establishing a prima facie case for each essential 
element of the challenged claims.’ A prima facie case 
‘refers to evidence sufficient as a matter of law to 
establish a given fact if it is not rebutted or contra-
dicted.’” 

“The sanctions award, by contrast, is reviewed for 
abuse of discretion. A trial court abuses its discretion by 
‘act[ing] without reference to guiding rules and prin-
ciples to such an extent that its ruling was arbitrary or 
unreasonable.’” 

 
49. Kenneth D. Eichner, P.C. v. Dominguez, 623 

S.W.3d 358 (Tex. 2021) 
 
The ‘filing of a notice of appeal by any party 

invokes the appellate court’s jurisdiction over all parties 
to the trial court’s judgment or order appealed from.’ 
TEX. R. APP. P. 25.1(b) (emphasis added).” 

 
50. Catholic Diocese of El Paso v. Porter, 622 S.W.3d 

824 (Tex. 2021) 
 
Volunteers of a charity that bought a booth at a 

festival sponsored by the Catholic Diocese were injured 
in a fire apparently caused by a propane tank. The 
Supreme Court ruled that they were licensees, ruled that 
a certain jury finding had legally sufficient evidence, 
and the Court rendered judgment that they take nothing. 

Plaintiffs argued that an adverse finding was not 
supported by legally sufficient evidence. Plaintiffs 
“carry a heavy burden to prevail in their legal 
sufficiency challenge. ‘When a party attacks the legal 
sufficiency of an adverse finding on an issue on which 
it bears the burden of proof, the judgment must be 
sustained unless the record conclusively establishes all 
vital facts in support of the issue.’ ‘To conclusively 
establish [a] fact, the evidence must leave ‘no room for 
ordinary minds to differ as to the conclusion to be drawn 
from it.’’” 

“Typically, ‘evidence becomes conclusive (and 
thus cannot be disregarded) when it concerns physical 
facts that cannot be denied.’ Moreover, jurors ‘are the 
sole judges of the credibility of the witnesses and the 
weight to give their testimony,’ and when they ‘choose 
to believe one witness and disbelieve another,’ appellate 
courts ‘cannot impose their own opinions to the 
contrary.’” 

None of the trial judge’s rulings “‘probably caused 
the rendition of an improper judgment’ or ‘probably 
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prevented the petitioner from properly presenting the 
case to the appellate courts.’” Accordingly, such alleged 
“errors would be harmless and therefore not reversible.” 
 
51. Kinder Morgan SACROC, LP v. Scurry County, 

622 S.W.3d 835 (Tex. 2021) 
 
“Scurry County and other taxing units file a 

petition for judicial review of the appraisal review 
board’s denial of its challenge to the alleged 
undervaluation of taxable property of Kinder Morgan. 
Kinder Morgan files a motion to dismiss under the 
Texas Citizens’ Participation Act. Kinder Morgan 
asserted for the first time on appeal that the trial court 
lacks jurisdiction because the taxing units failed to file 
a timely petition for judicial review. Kinder Morgan 
argued the taxing units’ legal services contract with its 
attorney is void, along with all of his acts, because it 
does not comply with the requirements under state law 
for a contingent fee agreement with a government entity, 
and so the petition filed by the attorney is void and failed 
to invoke the trial court’s jurisdiction. 

The Supreme Court disagreed. “Because this issue 
was raised for the first time on appeal, we consider only 
whether a judicial impediment bars the [County’s] 
judicial-review suit,” and “assume, without deciding,” 
that the contingent fee agreement was impermissible. 

Under the Tax Code, a “taxing unit is ‘entitled to 
appeal’ the appraisal review board’s order determining 
[its] challenge.” In the context of an appeal to an 
appellate court, “we held that ‘a court of appeals may 
not dismiss an appeal when the appellant filed the wrong 
instrument required to perfect the appeal without giving 
the appellant an opportunity to correct the error.’” “‘A 
court of appeals has jurisdiction over any appeal where 
the appellant files an instrument that ‘was filed in a bona 
fide attempt to invoke appellate court jurisdiction[.]’’” 
“The critical inquiry in determining whether an appeal 
has been perfected is not whether there has been an error 
of form or substance but whether the instrument was 
filed in a good-faith attempt to appeal.” 

Applying the same principles here, the Court held 
that “even if the Taxing Units’ lawyer had no authority 
to act as their lawyer, the Taxing Units are not deprived 
of their statutory right to appeal by voidness of the legal-
services engagement, if any.” 

This holding “comports with [TEX. R. CIV. P.] 12.” 
“While Rule 12 requires the trial court to dismiss 
counsel who fails to show authority to prosecute or 
defend the proceeding, pleadings filed by any such 
counsel are not nullified and may only be stricken ‘if no 
person who is authorized to prosecute or defend 

appears.’” 
 

52. HouseCanary, Inc. v. Title Source, Inc., 622 
S.W.3d 254 (Tex. 2021) 
 
The issue below was how TEX. CIV. PRAC. & REM. 

CODE, ch. 134A (trade secrets) interacts with TEX. R. 
CIV. P. 76a (sealing court records). 

“We review a trial court’s decision on a Rule 76a 
motion to seal court records for an abuse of discretion. 
A trial court does not abuse its discretion when basing a 
decision on conflicting evidence. But failure to analyze 
or apply the law correctly is an abuse of discretion. Even 
if an issue is novel or unsettled, a court may abuse its 
discretion if its legal decision is incorrect.” 

“TEX. R. CIV. P. 76a(8) gives appellate courts 
jurisdiction over appeals from orders related to sealing 
or unsealing records.” 

 
53. In the Interest of GXH, 627 S.W.3d 288 (Tex. 

2021) 
 
The “invited-error doctrine applies when ‘a party 

requests the court to make a specific ruling, then 
complains of that ruling on appeal.’” 

Estoppel “estoppel requires a party to have 
‘unequivocally taken a position in the trial court that is 
clearly adverse to its position on appeal.’” 

 
54. Montelongo v.  Abrea, 612 S.W.3d 71 (Tex. 2021)  

 
TEX. CIV. PRAC. & REM. CODE § 27.008(b) 

permits an interlocutory appeal “‘from a trial court order 
on a motion to dismiss a legal action.’” 

 
55. In re Farmers, ___ S.W.3d ___ (Tex. 2021) 

(4/23/21) 
 
“We review the merits of a Rule 91a ruling de 

novo; whether a defendant is entitled to dismissal under 
the facts alleged is a legal question.” 

 
56. Rogers v. Bagley, 623 S.W.3d 343 (Tex. 2021) 

 
While plaintiff’s son was an inpatient at a state 

psychiatric hospital, he was forcibly subdued, and later 
died. Plaintiff filed suit under 42 U.S.C. § 1983 against 
a doctor, several employees of the state hospital, and the 
hospital itself, and did not serve expert reports. Plaintiff 
asserted that the claims were not health care liability 
claims under TEX. CIV. PRAC. & REM. CODE, ch. 74, and 
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even if they were, federal law preempted the expert 
report requirement. The Supreme Court disagreed, and 
ruled that the claims were health care liability claims, 
and “that 42 U.S.C. § 1983 [does not] preempt[] the 
TMLA’s expert-report requirement. . . . On remand, the 
trial court shall dismiss the claims against [the hospital] 
with prejudice, award [the hospital] reasonable 
attorney’s fees and costs as provided in [TEX. CIV. 
PRAC. & REM. CODE § 74.351(b)], and provide Bagley 
an additional sixty days to satisfy section 74.351’s 
expert-report requirement in his claims against the re-
maining defendants.” 

Under TEX. CIV. PRAC. & REM. CODE § 74.351(a), 
“the plaintiff, to avoid dismissal, [must] serve an expert 
report addressing liability and causation as to each 
defendant within 120 days after the defendant files an 
original answer.” Footnote 2: TEX. CIV. PRAC. & REM. 
CODE § 74.351(b) “provides that, when a plaintiff fails 
to serve an expert report by the 120-day deadline, on the 
defendant’s motion the court ‘shall’ enter an order that 
(1) ‘awards to the affected physician or health care pro-
vider reasonable attorney’s fees and costs of court 
incurred by the physician or health care provider,’ and 
(2) ‘dismisses the claim with respect to the physician or 
health care provider, with prejudice to the refiling of the 
claim.’” 

Upon a denial of a motion to dismiss, a defendant 
in a health care liability claim may file an interlocutory 
appeal. TEX. CIV. PRAC. & REM. CODE § 51.014(a)(9). 

When the TMLA was passed in 2003, the Legis-
lature repeated the findings and statement of purpose of 
its predecessor.  

Health care liability claims “have three elements: 
(1) the defendant is a health care provider or physician; 
(2) the claimant’s cause of action is for treatment, lack 
of treatment, or other claimed departure from accepted 
standards of medical care, health care, or safety or pro-
fessional or administrative services directly related to 
health care; and (3) the defendant’s alleged departure 
from accepted standards proximately caused the 
claimant’s injury or death.” 

Under the statute, “health care” is defined to be an 
act or treatment that was or should have been provided 
to a patient during his “‘medical care, treatment, or con-
finement.’” The Court has defined “safety” to be “‘the 
condition of being ‘untouched by danger; not exposed 
to danger; secure from danger, harm or loss.’’” 

The TMLA is broad, so that it “‘creates a rebuttable 
presumption that a patient’s claims against a physician 
or health care provider based on facts implicating the 
defendant’s conduct during the patient’s care, treatment, 
or confinement are’” covered. 

In these cases, the Court does not focus upon “how 
the plaintiff pleaded or labeled his claims but, rather, on 
whether the facts underlying the claim could support” a 
claim under the TMLA. 

A “‘claim alleges a departure from accepted 
standards of health care if the act or omission com-
plained of is an inseparable or integral part of the 
rendition of health care.’” The claims here turn upon 
whether defendants adhered to the appropriate standards 
of care. In this suit, plaintiff’s allegations complain that 
defendants “departed from safety standards. . . .” More-
over, “their proof requires expert testimony.” A claim comes 
under the TMLA “‘if medical or health care testimony is 
necessary to prove or refute the merits of the claim 
against a physician or health care provider.’” That is true 
in this case; “the excessive-force claims in this case arise 
in the specific context of the method used to restrain a 
potentially violent psychiatric patient in a mental health 
care facility. The Fifth Circuit has expressly recognized 
that in cases under section 1983, expert testimony 
regarding use of force and proper arrest techniques and 
training is not within the common knowledge of jurors.” 

“The Legislature’s use of ‘whether’ does not mean 
that claims must sound in either tort or contract to 
qualify as HCLCs; it merely illustrates that the claims can 
sound in tort or contract.” 

There “‘can be no doubt that claims brought pur-
suant to [42 U.S.C. § 1983] sound in tort.’” 

“To determine whether the Legislature intended for 
the TMLA to apply to a particular claim, we focus on the 
text of the statute, particularly its definition of ‘health 
care liability claim.’ TEX. CIV. PRAC. & REM. CODE 
§ 74.001(a)(13). In the absence of ‘clear statutory lan-
guage to the contrary,’ we presume that when the 
Legislature chooses broad language, ‘the Legislature 
intended it to have equally broad applicability.’” 

Ascertaining whether the TMLA applies turns on the 
facts of the claim, not “artfully-phrased” pleadings. 

Requiring the plaintiff “to serve a report providing 
a fair summary of an expert’s opinions on a standard of 
care, its breach, and causation does not create an 
additional substantive hurdle,” and thus it is not 
preempted. 

A motion for attorney’s fees under the TMLA is “a 
motion for sanctions that survive[s] a nonsuit, and 
therefore the defendant could appeal the denial of the 
motion.” 

Ascertaining whether the TMLA applies to a case 
turns on the facts of the claim, not “artfully-phrased” 
pleadings. 

“‘Absent a mandatory statute, a trial court’s 
jurisdiction to render a judgment for attorney’s fees 
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must be invoked by pleadings. . . .’” Under the TMLA, 
attorney’s fees are mandatory upon dismissing a case for 
failure to supply an expert report. 

 
57. San Jacinto River Authority v. Medina, 627 S.W.3d 

618 (Tex. 2021) 
 
“We review the merits of a [TEX. R. CIV. P. 91a] 

motion de novo.” 
 

58. Emerson Electric Co. v. Johnson, 627 S.W.3d 197 
(Tex. 2021) 
 
Plaintiff was badly burned when the compressor of 

an air conditioner exploded. He sued maker of a 
“terminal” and its affiliate, the maker of the air con-
ditioner. The maker of the terminal also made a 
functionally equivalent newer model of the terminal that 
was essentially the same price and was safer. The 
Supreme Court affirmed the jury verdict alleging a 
safter alternative design, holding that the evidence was 
legally sufficient and that certain errors claimed about 
the plaintiff’s expert and the charge were not preserved 
or did not lead to an improper judgment. 

Defendants filed “no-evidence” challenges in their 
motions for directed verdict and for a j.n.o.v. “We 
uphold the jury’s finding if some evidence supports it.” 

In a products case, a jury must balance the evidence 
to determine “whether the product is or is not un-
reasonably dangerous; we do not disturb that balance 
‘unless the evidence allows but one reasonable 
conclusion.’” 

“We will not reverse a jury verdict based on charge 
error unless the error ‘probably caused the rendition of 
an improper judgment’ or ‘probably prevented the 
petitioner from properly presenting the case to the 
appellate courts.’” 

The Court reviews “all charges: to ensure that 
[each] ‘(1) assists the jury, (2) accurately states the law, 
and (3) finds support in the pleadings and evidence.’” 

“When a jury finds liability based on alternative 
claims, we may affirm on any legally valid ground of 
recovery that affords complete relief.” Footnote 36: 
“‘When a party tries a case on alternative theories of 
recovery and a jury returns favorable findings on two or 
more theories, the party has a right to a judgment on the 
theory entitling him to the greatest or most favorable 
relief.’” 

Accordingly, having affirmed a verdict on the 
design defect claim, the Court did not need to address 
the marketing defect theory. 

59. Texas Southern University v. Villarreal, 620 
S.W.3d 899 (Tex. 2021) 
 
“Whether sovereign immunity defeats a trial 

court’s subject-matter jurisdiction is a question of law 
properly raised in a plea to the jurisdiction. Thus, we 
review de novo whether a plaintiff has alleged or offered 
undisputed evidence of facts that establish jurisdiction.” 

“Although not bound by federal due process 
jurisprudence . . . , we consider federal interpretations of 
procedural due process to be persuasive authority in 
applying our due course of law guarantee.” 

 
60. Data Foundry, Inc. v. City of Austin, 620 S.W.3d 

692 (Tex. 2021) 
 
After the City of Austin adopted an ordinance 

increasing the rates charged by Austin Energy, its 
municipally-owned electric utility, Data Foundry, a 
customer of the utility, sued the City seeking decla-
rations that the rate was excessive and unlawful, that the 
City acted arbitrarily and capriciously, and that the City 
engaged in price discrimination. The City moved to dis-
miss under TEX. R. CIV. P. 91a, asserting that Data 
Foundry lacks standing because it failed to allege a 
particularized injury and that its claims have no basis in 
law. The trial court granted the motion to dismiss, 
expressly stating the dismissal was on the ground of 
standing. 

Data Foundry appeals. The court of appeals 
reversed in part, holding that Data Foundry alleged a 
sufficient particularized injury to confer standing, but 
affirmed the dismissal in part on the grounds that some 
of Data Foundry’s claims fall within the City’s ex-
clusive jurisdiction under the Public Utility Regu-latory 
Act (PURA), and also affirmed the dismissal of the 
discrimination claim on the basis that Data Foundry 
“‘does not allege a true discrimination complaint.’” 

The Supreme Court affirmed the court of appeals 
in part and reversed in part, agreeing with the court of 
appeals that Data Foundry has standing but holding that 
the court of appeals erred in affirming any portion of the 
trial court’s judgment. 

Data Foundry alleged a particularized injury 
sufficient to support standing: “Data Foundry suffers 
financial harm because it must pay Austin Energy a 
particular sum of money that exceeds what Data 
Foundry contends it should have to pay.” The City relied 
on two other court of appeals cases, Schenker v. City of 
San Antonio, 369 S.W.2d 626 (Tex. App.—San Antonio 
1963, writ ref’d n.r.e.), and Tuck v. Texas Power & Light 
Co., 543 S.W.2d 214 (Tex. App.—Austin 1976, writ 
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ref’d n.r.e.), for the proposition that Data Foundry lacks 
standing as a “mere ratepayer” because its claimed 
injury is a generalized grievance “‘in common with the 
general public,’” but the Court rejected this argument. 
“To the extent that Tuck or Schenker (or any other 
decision) may be read as holding that a utility ratepayer 
cannot establish standing to sue unless it alleges an 
injury different from that of other ratepayers, beyond its 
personal obligation to pay a rate that it claims is 
improper, we disapprove of those cases as inconsistent 
with our standing jurisprudence.” 

The court of appeals erred in affirming the trial 
court’s judgment on the basis that Data Foundry’s 
claims infringed in the City’s exclusive jurisdiction 
under PURA because the trial court did not rule on this 
issue. “The trial court’s dismissal was based solely on a 
determination that Data Foundry lacked standing 
because it failed to allege a particularized injury.” The 
challenge based on exclusive jurisdiction under PURA is 
distinct from standing, and this issue was neither ruled 
on by the trial court nor adequately developed in the 
court of appeals. 

Likewise, the court of appeals erred in affirming 
the dismissal of Data Foundry’s discrimination claims 
on the grounds that they had no basis in law because the 
trial court expressly based its dismissal order solely on 
standing, and the “City never asserted in the court of 
appeals that the court should affirm the trial court’s 
judgment on any alternative grounds.” The City also 
asserted that the enactment of PURA preempts the 
judicial remedies sought by Data Foundry, but this 
argument was not raised in the trial court or in the court 
of appeals. 

 
61. Wagner v. Apache Corp., 627 S.W.3d 277 (Tex. 

2021) 
 
Wagner sued Apache in Tarrant County. Apache 

filed a motion to transfer venue, asserting mandatory 
venue in Harris County, and then filed a motion to 
compel arbitration. The trial court denied both motions. 
Apache filed a petition for writ of mandamus in the 
court of appeals challenging the denial of the motion to 
transfer venue, which is denied without opinion. Apache 
also filed an interlocutory appeal of the denial of the 
motion to compel arbitration, which is successful—the 
court of appeals reversed the trial court’s order and 
rendered judgment ordering arbitration. 

On Wagner’s petition for review to the Texas 
Supreme Court, Apache requested both that the court of 
appeals’ judgment ordering arbitration and “addition-
ally order the case transferred to Harris County for any 

further arbitration-related disputes.” “But interlocutory 
review of a trial court’s failure to enforce a mandatory 
venue provision is available only through a writ of 
mandamus.” The Supreme Court thus does “not address 
the trial court’s ruling on the motion to transfer venue.” 

Footnote 4: “In certain situations, an interlocutory 
appeal may be treated as a petition for writ of man-
damus,” but “Apache is the respondent in this Court, and 
it has not requested mandamus relief.” “In any event, the 
writ of mandamus is a discretionary writ, and we decline 
to exercise our discretion to issue it in this case.” 

 
62. Farmers Group, Inc. v. Geter, 620 S.W.3d 702 

(Tex. 2021) 
 
The Supreme Court addressed cross motions for 

summary judgment, and an order striking an inter-
vention. 

“We review a trial court’s summary judgment de 
novo.” 

“A ruling on a motion to strike an intervention is 
reviewed for abuse of discretion.” 

 
63. In re Shelley Luther, 620 S.W.3d 715 (Tex. 2021) 

 
Trial judge held salon owner in contempt for 

violating TRO. The TRO prohibited violations of various 
orders and rules without setting out the details. Salon 
owner sought a habeas corpus. The Supreme Court 
overruled the city’s claim that salon owner had to seek 
relief first in the court of appeals. Footnote 14: “This 
Court and the courts of appeals have concurrent 
jurisdiction to issue writs of habeas corpus. TEX. GOV’T 
CODE § 22.002(e), TEX. GOV’T CODE § 22.221(d). In 
light of the considerable uncertainty surrounding the 
multiplicity of [COVID] orders and regulations issued by 
public officials . . . , we conclude there was a compelling 
reason for Luther to file her petition in this Court 
without first filing in the court of appeals. See TEX. R. 
APP. P. 52.3(e).” The “technical error” did not “divest 
our Court of jurisdiction. . . .” 

 
64. Los Compadres Pescadores, LLC v. Valdez, 622 

S.W.3d 771 (Tex. 2021) 
 
Jobsite electrocution case.  
Footnote 6: “‘Evidence is conclusive only if 

reasonable people could not differ in their con-
clusions. . . .’” 

Footnote 7: Evidence of 1099s is relevant “when 
determining whether worker was an employee or inde-
pendent contractor.” Yet, evidence may be “sufficient to 
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support employee status even though employer reported 
payment through 1099s.” 

 
65. In re Texas Education Agency, 619 S.W.3d 679 

(Tex. 2021)  
 
After the Texas Education Agency (TEA) assumed 

control of Houston ISD (HISD), HISD filed suit and 
obtained a temporary injunction enjoining TEA’s 
takeover. TEA filed an interlocutory appeal, which 
automatically superseded the temporary injunction, and 
HISD is unable to obtain counter-supersedeas under the 
recent amendments to TEX. GOV’T CODE § 22.004(i). 
However, the court of appeals granted HISD’s motion for 
a temporary order pursuant to TEX. R. APP. P. 29.3 that 
the temporary injunction remained in effect pending the 
appeal. 

TEA petitioned the Supreme Court for mandamus, 
arguing that the Rule 29.3 order violates § 22.004(i). 
The Supreme Court disagreed and denied the petition.  

“Merely appealing an interlocutory order does not 
suspend enforcement ‘unless . . . the appellant is entitled 
to supersede the order without security by filing a notice 
of appeal.’” A department of the State of Texas and the 
head of such a department are exempt from “filing ‘a 
bond . . . for an appeal . . . in a civil suit’” under TEX. 
CIV. PRAC. & REM. CODE § 6.001 and thus “the notice 
of appeal automatically” suspends enforcement of a 
temporary injunction. 

Under TEX. R. APP. P. 24.2(a)(3), a trial court 
generally has discretion to deny supersedeas of orders 
“‘for something other than money or an interest in 
property’” if “the judgment creditor filed a counter-
supersedeas bond.” In In re State Board for Educator 
Certification, 452 S.W.3d 802, 804 (Tex. 2014) (orig. 
proceeding), the Supreme Court held that this discretion 
extended to denying supersedeas to government entities 
entitled to supersedeas without bond. 

In response to In re State Board for Educator 
Certification, the Legislature adopted TEX. GOV’T 
CODE § 22.004(i), instructing the Supreme Court to 
“adopt rules ensuring that the right of select govern-
mental entities ‘to supersede a judgment or order on 
appeal [without bond] is not subject to being counter-
superseded under’” any rule. The Legislature left an 
exception for “‘[c]ounter-supersedeas . . . in a lawsuit 
concerning a matter that was the basis of a contested 
case in an administrative enforcement action,’” which 
“encompasses the situation that existed in In re State 
Board for Educator Certification,” so that holding 
“remains intact.” However, this exception does not 
apply to the case at bar. 

Accordingly, the Supreme Court “amended 
Rule 24.2(a)(3) to its current form, which deprives trial 
courts of authority to deny supersedeas for non-
monetary, non-property-interest judgments ‘[w]hen the 
judgment debtor is the state, a department of this state, 
or the head of a department of this state.’” However, “we 
did not view [TEX. R. APP. P.] 29 as involving the super-
sedeas or counter-supersedeas process and thus made no 
changes to that rule in response to Section 22.004(i)’s 
directive.” 

Applying “well-established principles” of statutory 
construction, the Court held that “Section 22.004(i)’s 
language evinces the Legislature’s intent to restrict the 
supersedeas process and is silent about appellate-court 
orders issued under other authority that might have the 
same effect.” “The court of appeals’ temporary order 
preserving the status quo and ensuring the court’s ability 
to decide the case on the merits is not a supersedeas 
order.” “The distinction . . . may seem a fine one, but the 
processes are distinct[.]” 

“We presume the Legislature was aware of this 
distinction in enacting Section 22.004(i), and we must 
give effect to the Legislature’s choice[.]” “Giving effect 
to Section 22.004(i)’s plain language, we conclude the 
statute only prohibits counter-supersedeas orders, which 
occur within a specific procedural context, and does not 
apply to orders issued by an appellate court under 
separate and distinct procedural mechanisms.” 

 
66. Electric Reliability Council of Texas, Inc. v. Panda 

Power Generation Infrastructure Fund, LLC, 619 
S.W.3d 628 (Tex. 2021) 
 
ERCOT simultaneously filed an interlocutory appeal 

and a petition for writ of mandamus challenging the trial 
court’s denial of its plea to the jurisdiction asserting 
sovereign immunity. The court of appeals consolidated 
the cases and held that ERCOT is not a “governmental 
unit” under the Texas Tort Claims Act and thus cannot 
file an interlocutory appeal under TEX. CIV. PRAC. & 
REM. CODE § 51.014(a)(8), but held that ERCOT is 
nonetheless entitled to sovereign immunity. The court 
of appeals accordingly dismisses the interlocutory ap-
peal for want of jurisdiction but grants mandamus 
petition and orders the trial court to dismiss the case for 
lack of subject matter jurisdiction. Eight days later, the 
trial court entered a final judgment dismissing the case. 

After the dismissal, the plaintiff filed a petition for 
writ of mandamus in the Texas Supreme Court, 
challenging the court of appeals’ holding that Panda is 
entitled to sovereign immunity. ERCOT filed a 
conditional petition for bill of review, challenging the 
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court of appeals’ holding that it is not a “governmental 
unit” and seeking reversal of the court of appeals’ 
dismissal of the interlocutory appeal. 

The Supreme Court dismissed both the mandamus 
petition and the petition for review, holding that both 
were rendered moot by the trial court’s final judgment, 
which superseded the order denying ERCOT’s plea to the 
jurisdiction. 

The mootness doctrine—a constitutional limi-
tation founded in the separation of powers 
between the governmental branches—prohibits 
courts from issuing advisory opinions. A case 
becomes moot when (1) a justiciable contro-
versy no longer exists between the parties, (2) 
the parties no longer have a legally cognizable 
interest in the case’s outcome, (3) the court can 
no longer grant the requested relief or otherwise 
affect the parties’ rights or interests, or (4) any 
decision would constitute an impermissible 
advisory opinion. Under these principles, a trial 
court’s entry of a final judgment will often moot 
an interlocutory appeal or mandamus petition 
that challenges a prior trial-court order. 

A “trial court’s entry of a final judgment can moot 
a pending interlocutory appeal or mandamus petition 
even when the final judgment does not moot the 
substantive issue the interlocutory appeal or mandamus 
petition presents.” “When that occurs, the complaining 
party’s remedy is to raise the live substantive issue in an 
appeal from the final judgment.” 

The interlocutory order “merged into the final 
judgment,” which “is on appeal in a separate pro-
ceeding,” depriving the trial court of jurisdiction. Thus, 
“thus Court cannot instruct the trial court to render a 
new judgment,” nor “can we instruct the court of 
appeals how to resolve” the pending appeal of the final 
judgment “without issuing an advisory opinion, because 
that appeal is not yet before us.” 

 
67. In the Matter of the Marriage of Angelina 

Sandoval, 619 S.W.3d 716 (Tex. 2021)  
 
“A trial court’s denial of a motion for new trial is 

reviewed for abuse of discretion.” 
 

68. Cooke v. Karlseng, et al., 615 S.W.3d 911 (Tex. 
2020) 
 
Limited partner sued his other partners, part-

nership, and asserted claims on behalf of partnership for 
its claims. Following an interlocutory appeal, the 
Supreme Court ruled that he had standing. 

“The trial court granted the parties’ agreed motion 
for an interlocutory appeal, and the court of appeals 
granted them permission to appeal. See TEX. CIV. PRAC. 
& REM. CODE § 51.014(d), (f); TEX. R. APP. P. 28.3.” 

 
 Remand 

 
1. Perthuis v. Baylor Miraca Genetics Laboratories, 

LLC, ___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
Dispute about the duty to pay commissions on a 

sale completed the day after the employer terminated the 
employee. 

Because the court of appeals did not reach claims 
based upon the “evidence presented at trial,” the Court 
reversed its judgment but remanded the case to it for 
further proceedings. 
 
2. In re J.W., ____ S.W.3d ____ (Tex. 2022) 

(5/27/22) 
 
In this appeal of a termination of parental rights, 

three different predicate grounds were submitted to the 
jury in a broad-form question, but there was legally 
insufficient evidence to support at least one. This con-
stitutes Casteel error. However, because there was 
sufficient evidence to support at least one predicate 
ground, the Supreme Court remands for a new trial 
rather than render judgment against termination. 

 
3. Builder Recovery Services, LLC v. Town of 

Westlake, ___ S.W.3d ___ (Tex. 2022) (5/20/22) 
 
Dispute over a “percentage-of-revenue” license 

fee. The Supreme Court rule Westlake lacked authority 
to impose this. 

Since the severability clause of the ordinance in 
question was not briefed fully, the case was remanded 
to the court of appeals. 

Footnote 10: “‘Where the extent to which a party 
prevailed has changed on appeal, our practice has been 
to remand the issue of attorney fees to the trial court for 
reconsideration of what is equitable and just.’” 
 
4. Columbia Valley Healthcare System, L.P. v. 

A.M.A., ___ S.W.3d ___ (Tex. 2022) (4/22/22) 
 
Hospital neglected to timely respond to declining 

fetal heartrate, baby had cord wrapped around his neck, 
and due to oxygen depravation suffered cerebral palsy. 
Jury awarded damages for baby’s future medical care. 
Hospital requested that the payments be made in 
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installments and challenged how the trial court cal-
culated them in the judgment. The Supreme Court ruled 
that hospital was not entitled to have jury findings on the 
structuring of future installments. The Court ruled that 
the trial court’s determination of how the installments 
set forth in the judgment constituted an abuse of 
discretion. But because the Court had decided Regent 
Care after the trial court entered the judgement, the 
Court remanded the case to the trial court to enter a 
judgement that was informed by the holding of Regent 
Care. 

The Court believed “that proceedings in the district 
court would have been different had our opinion been 
available, which informs our decision to remand the 
case to that court.” 

 
5. CHG Hospital Bellaire, LLC v. Johnson, 644 

S.W.3d 188 (Tex. 2022) 
 
Employee of hospital did not recall electronically 

acknowledging an arbitration agreement, apparently 
creating a fact issue about the existence of an agreement 
to arbitrate. After the matter was decided by the court of 
appeals, the Supreme Court ruled on a similar issue in 
Aerotek. The Supreme Court accordingly remanded to 
the court of appeals for further consideration. 

“See TEX. R. APP. P. 53.4; State v. $90,235 in U.S. 
Currency, 390 S.W.3d 289 (Tex. 2013) (‘[O]rdinarily a 
case will be remanded to the court of appeals for further 
proceedings when we reverse the judgment of the 
appeals court and the reversal necessitates consideration 
of issues raised in but not addressed by that court.’).” 

 
6. Von Dohlen v. City of San Antonio, 643 S.W.3d 

387 (Tex. 2022) 
 
When reviewing a grant of plea to the jurisdiction 

based on the pleadings, if “a pleading does not contain 
sufficient facts to demonstrate the court’s jurisdiction 
but also does not affirmatively demonstrate incurable 
defects, the plaintiffs are given an opportunity to 
amend.”  

Here, the petition did not allege sufficient facts to 
establish a waiver of sovereign immunity under TEX. 
GOV’T CODE § 2400.004, but also did not affirmatively 
negate waiver of immunity. Accordingly, the Supreme 
Court remands the case to the trial court to allow the 
plaintiffs the opportunity to replead. 
 
7. FieldTurf USA, Inc. v. Pleasant Grove Independent 

School District, 642 S.W.3d 829 (Tex. 2022) 
 
When “multiple grounds for reversal of a trial 

court’s judgment are presented, courts of appeals should 
‘first address issues that would require rendition’ and 
thus should consider those issues before ordering a 
remand. However, even when rendition would other-
wise be warranted, our rules of appellate procedure 
allow discretion for a remand when ‘the interests of 
justice require’ TEX. R. APP. P. 43.3(b). We have said 
that the ‘most compelling case’ for such a remand ‘is 
where we overrule existing precedents on which the 
losing party relied at trial.’” 

A remand in the interest of justice is merited “when 
the trial court’s error prevented full development and 
presentation of the evidence. . . . But a remand for that 
reason must be supported by the record. . . .” Here, it 
was not. Thus, the court of appeals must “address the 
merits of the parties’ appellate issues in the first 
instance.” 

 
8. Signature Industries, LLC v. International Paper 

Company, ___ S.W.3d ___ (Tex. 2022) (1/14/22) 
 
Breach of contract case.A case can be remanded 

when “‘competent evidence exists to establish some 
reasonably certain amount of lost profits’ other than the 
amount awarded.” 

“When a lump-sum damages award contains both 
compensable and non-compensable damages, we have 
remanded the entire award for retrial based only on the 
compensable portion.” 
 
9. Reynolds v. Sanchez Oil and Gas Corporation, 635 

S.W.3d 636 (Tex. 2021) 
 
Appeal from a ruling by court of appeals that a 

petition “did not assert a new legal action under the 
TCPA,” TEX. CIV. PRAC. & REM. CODE § 27.003(b). 
Citing TEX. R. APP. P. 59.1, the Supreme Court returned 
the case to the court of appeals to reconsider its rulings 
in light of the Court’s subsequently issued “holdings in 
Montelongo  and Kinder Morgan .” 

A motion to dismiss under TEX. CIV. PRAC. & 
REM. CODE § ch. 27 must be filed within 60 days 
of the filing of a “legal action.” In Montelongo, the 
Court “that, to the extent an amended or sup-
plemental pleading either (1) adds a new party or 
parties, (2) alleges new essential facts to support 
previously asserted claims, or (3) asserts new legal 
claims or theories involving different elements 
than the claims or theories previously asserted, the 
new pleading asserts a new legal action and 
triggers a new sixty-day period as to those new 
parties, facts, or claims.” 
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In Kinder Morgan, the Court “reaffirmed that an 
earlier petition sufficiently pleads a legal action ‘only if 
the petition gives fair notice of the claim involved.’” 

 
10. In re Flores, ___ S.W.3d ___ (Tex. 2021) 

(12/17/21) 
 
In personal injury case, Salsedo filed affidavits of 

the reasonableness and necessity of medical services 
under TEX. CIV. PRAC. & REM. CODE, § 18.001, and 
Flores filed controverting affidavits. The trial court 
struck them as well as certain expert designations. The 
Supreme Court returned the case to the trial court to 
reconsider its rulings in light of the Court’s 
subsequently issued “opinion in In re Allstate Indemnity 
Co., 622 S.W.3d 870 (Tex. 2021).” Accordingly, Flores’ 
petition for mandamus was denied. 

 
11. In re Academy, Ltd., 625 S.W.3d 19 (Tex. 2021)  

 
In In re Academy, Ltd., 625 S.W.3d 19, No. 19-

0497 (Tex. 2021) (6/25/21), the Supreme Court granted 
mandamus when Academy claimed suits against it 
stemming from the Southerland Springs mass shooting 
were barred by a federal statute. The “trial court abused 
its discretion in denying Academy’s motion for sum-
mary judgment because the PLCAA [15 U.S.C. 
§ 7902(a)] bars those suits as a matter of law. . . .” 

Here, Academy sought mandamus protection from 
a discovery order in a different suit arising from the 
same incident. The Supreme Court remanded this matter 
to the trial court to “reconsider its [discovery] order in 
light of our opinion in 19-0497.” 

 
12. In re Liberty County Mutual Insurance Company, 

624 S.W.3d 796 (Tex. 2021) 
 
This suit was remanded for reconsideration in light 

of the decision of In re USAA General Indemnity 
Company, 624 S.W.3d 782 (Tex. 2021), issued on the 
same date. 

 
13. In re Allstate Fire and Casualty Insurance 

Company, 624 S.W.3d 795 (Tex. 2021) 
 
This suit was remanded for reconsideration in light 

of the decision of In re USAA General Indemnity 
Company, 624 S.W.3d 782 (Tex. 2021), issued on the 
same date. 

 
14. Landry’s, Inc. v. Animal Legal Defense Fund, 631 

S.W.3d 40 (Tex. 2021) 
 
The Court remanded Landry’s defamation claim. 

“‘Because this issue has not been reviewed by the courts 
below, we decline to reach the issue and express no 
opinion as to the merits of this argument.’” 

 
15. HouseCanary, Inc. v. Title Source, Inc., 622 

S.W.3d 254 (Tex. 2021) 
 
After trial, HouseCanary moved to seal certain re-

cords that contained trade secrets, even though it ad-
mitted some into evidence and also discussed the trade 
secrets during trial. After the motion was denied, 
HouseCanary filed a motion for reconsideration, which 
would have been improper under TEX. R. CIV. P. 76a. 
The issues then became whether TEX. CIV. PRAC. & 
REM. CODE, ch. 134A, the Texas Uniform Trade Secret 
Act (TUTSA), provided an independent pathway to 
sealing records. The Supreme Court ruled that “TUTSA 
displaces some provisions of Rule 76a but does not pro-
vide an independent, self-contained pathway for sealing 
court records.” The Court then determined that the trial 
court abused its discretion by failing to apply the “non-
displaced provisions” of TEX. R. CIV. P. 76a, and then 
remanded the case for the trial to exercise its discretion. 

Because the “trial court has not had an opportunity 
to exercise its discretion under [the] legal standard, 
which combines TUTSA’s presumption with Rule 76a’s 
non-displaced provisions[,] . . . we remand to the trial 
court for further proceedings on sealing.” See TEX. R. 
APP. P. 60.2(d). 

 
16. Rogers v. Bagley, 623 S.W.3d 343 (Tex. 2021) 

 
Suit against a state hospital alleging a claim under 

42 U.S.C. § 1983. The Supreme Court determined that 
the case constituted a claim under TEX. CIV. PRAC. & 
REM. CODE, ch. 74, and that plaintiff failed to provide 
an expert report. The Court ruled that the federal statute 
did not preempt the expert report requirement. 

The Court has “broad authority to remand a case to 
the trial court when justice so requires. TEX. R. APP. 
P. 60.3. The case for remand is especially compelling in 
cases where, as here, we have substantially clarified the 
law.” Because the Court here addressed a previously un-
resolved preemption question, “our decision today sub-
stantially clarifies that novel issue, [so] we will remand 
Bagley’s claims against the individual defendants . . . 
and direct the trial court to provide Bagley an additional 
sixty days” to supply expert reports. 

 
17. Los Compadres Pescadores, LLC v. Valdez, 622 

S.W.3d 771 (Tex. 2021) 
 
Jobsite electrocution case.  
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“We have remanded cases in the interest of justice 
when ‘one or more parties ‘proceeded under the wrong 
legal theory,’’ when ‘the applicable law has . . . evolved 
between the time of trial and the disposition of the 
appeal,’ when we have clarified the law, and when we 
have overruled our own precedent,” which is the most 
compelling case for a remand. Those circumstances did 
not exist, here. 

 
18. Eagle Oil & Gas Co. v. TRO-X, L.P., 619 S.W.3d 

699 (Tex. 2021) 
 
The trial court rendered summary judgment for the 

defendant in a declaratory judgment action and awards 
attorney’s fees under TEX. CIV. PRAC. & REM. CODE 
§ 37.009, which authorized the court “to ‘award costs  
 
 
 
 
 
 
 
 
 
 
 
 
 

and reasonable and necessary attorney’s fees as are  
equitable and just’ in a declaratory judgment action.” 
The plaintiff appeals the summary judgment only as to 
one of the four declarations it sought. 

The Supreme Court reversed the trial court’s 
summary judgment on its merits, and also reversed and 
remanded the attorney’s fee award. The Court rejected 
the defendant’s argument that the award should be 
affirmed because the plaintiff did not appeal all of the 
grounds for the summary judgment, because the 
Supreme Court agreed “with the court of appeals’ re-
versal of summary judgment on the declaration that [the 
plaintiff] did appeal.” “Whether an award of attorney’s 
fees remains ‘equitable and just’ in light of any 
unappealed rulings is a matter for the trial court to 
address on remand.” 
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